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= :.:.RCRA AppeaLN“"--'ST I

PETITIONER: : Clty of Dayton

PETITION F FILED ;?.;July 30, 198? _

STATUS OF PETITION See Permlt Appeal Status Report

ISSUES: MlscellaneOLIS other 1ss‘ues’ (groundwa " room'tom'i'g_.énd sarrmling'_ :
___'reqmrements facnhty locatlon) e
Summal"y.of'l"'etiifioni'_':'_.'_--.i. i

The petitioner contests perm1t cOndmons m tWO general areas: groundwater momtormg and
sampling requ1rements and facﬂlly Iocat1on-' = :

= Groundwater Momtormg and Sampllng Requirements. The Clty of Dayton contends lhat
the groundwater ﬁ_' : onltOrmg requ1rements estabhshed in the permlt whlch call for complete .

surroundmg areas of Montgomery County This pet1t1oner states that the facﬁlty is located in
the recharge zone of The aquer whlch serves the public water supply, and is close to several
of the Clty s wellheads e
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. BEFORE THE ADHINISTRATOR -
U S ENVIRONHENTAL PROTECTION AGENCY
; WASHINGTON D C._

In the Matter of:
: RCRA Appeal No. 87 14
Ecolotec, Inc.

's;gu;saunaxas;'

RCRA perﬁiﬁ_ﬂbo;onﬁfésoih§§4é,

_ ;gggggo ORDER
The City of Dayton, Ohl';

has flled a July 28 1987
petltlon (Clty Petltlon) under 40 CFR §124 19 requestlng

review of EPA Reglon V's dec1$1on,to 1ssue"fperm1t to

Ecolotec, Inc., under the Resource Conservatlon and Recovery

Act (RCRA); 42 U s ok,

series. of exten51ons (durlnq whlci:th ;partles engaged in

unsuccessful settlement negotlatlons),FReqlon Vd"ubmltted a

response to the Clty Petltlon on Hay 3, 1988 (Reglon

Response) as requested by EPA's Chlef Jud1c1al Offlcer.

Under the rules governlng thls proceedlng, there is no

appeal as of rlght from the, 'o"s'permlt dec1smon.- See 40

CFR §124~19.3 Ordlnarlly, a RCRA permlt determlnatlon w111

not be rev;ewed unless 1t 15 based on a clear

"ﬁerroneous

finding of fact or conc1u51on”of law, or 1nvolves an

1mportant matter of pollcy or exer01se of discretion that




dfé

warrants;review;riff Tﬁeﬂéreaﬁﬁie~tofthe¢regﬁlations;states
that "this power of ;_e'v;i_.aié_ should be -c;n.'-l.:y sparlnglyexer-
cised,” and that "most permlt Cdnd:'it"i:on's / should be f1 nally
determined at the -..Regi-'o'na-i .-"I-éx'i-él Xk oxw -'4."5 Fed "":R.éé;. 33,412
(May 19, 1980). The burden of demonstratlng that rev1ew is

warranted 1s on the petltloner.

The Clty recognlzes the benef1c1al serv1ces prov1ded by
Ecolotec. to area bu51nesses, but opposes permlt 1ssuance
because the fac111ty 15 located over a burled rlver aqulfer
that serves»as tneequlao=dr1nk1ng'waterwsupply%for Dayton
and surronndingfareas._ Reglon v responds that 1t has no.

authority to deny Ecolotec s permlt applioatlon based on the

City's concerns becauSe the_facxllty complles wrth exlstlng

location standards and other RCRA regulatlons.T—/ Thls con-
clusion is clearly erroneous because 1t confllcts w1th the
Agency's statutory and regulatory omnzbus authorlty RCRA

§3005(c)(3) prov1des that "[e]ach permlt 1ssued under this

1/ See, e.qg., In re. nghway 36 Land Dev. Co., RCRA Appeal
No. 87-5, at 2 (September 25 1987); In re Bryant Waste
Management, Inc., ‘RCRA Appeal ‘No. 85-2, at 2 (June 23, 1986);
In re Earth Indus. Waste Management, Inc., RCRA Appeal No.
84~ 3(a), at 2 (March 12, 1985) _

2/ See Response te Comments Regardzng the Resource Conserva--
tion and Recovery Act (RCRA) Hazardous Waste Management
Facility Permit To Be Issued To Ecolotec, Incorporated, at 1-
2 (June 29, 1987) - In 1ts response to the Clty Petltlon,
Region V 51m11ar1y states that "RCRA does not go as far as
the City would 11ke 1t to Ny Regron Response at 95



__j
section'shallicbntain suéh-ﬁefmsuaﬁaﬂéodaitions%aéiEhe
Admlnlstrator (or the state) determlnes necessary to protect
human-health~and-the~env1ronment-"' When thls authorlty was
1ncorporated 1nto EPA's rules, the.Agency made clear that it
may be used to deny a permlt 1f necessary to protect human

health and the env1ronment._5fﬁ

Sectlon 3005(c) provxdes that each RCRA permlt
issued under section 3005 shall contain such terms as
the Admlnistrator deems necessary to protect human
health ‘and the env1ronment (emphasis added). The
Congre551onal 1ntent underlylng this amendment is to
authorize the Agency to impose permlt conditions beyond
those mandated by the regulatlons, such as new or better
technologles or other new requlrements. -5 Rep No.
284, 98th Cong.,_lst Sess. 31" (1983). The purpose of
thls amendment is to upgrade fac111ty requlrements in
order to protect human health and the environment. The
Agency belleves that the authorlty to issue permits con-
taining conditions deemed necessary to ‘protect human
health and the environment must encompass ‘the authority
to deny permlts where necessary ‘to afford ‘such protec-
tion. To hold otherwise would deprlve thls statutory
amendment of 1ts 1ntended effect.- e e

50 Fed. Reg..za 723 (July 15 1985) (empha51s 1n orlglnal)
Thus, mere technlcal compllance w1th exlstlng RCRA regula-
tions is 1nsufflclent by 1tself to ]ustlfy permlt 1ssuance
where human health and the env1ronment cannot be adequately

protected; 3{ ;f';

3/ 1 recognlze that thls concluslon confllcts somewhat with
certain statements contained in a 1985 guldance ‘document
prepared by EPA's Office of Solid Waste. See, e.g., Permit
Writers' Guldance Manual for the Locatlon ot Hazardous Waste
Land Treatment, Storage, and Dlsposal Faczlltles, Phase 1:
Criteria for Location Acceptablllty and Existing Regulations
for Evaluatlng Locatlons, at p. ES-3 (Final Draft, February
1985) (OSWER Policy Directive No. 94?2 00-1) ("there is no
legal basis for permit denial at a location that satisfies
all crlterla except the ground-water vulnerablllty cri-

; - (contlnued...)_




Reglon v recognlzed 1ts dlsoretlon under thefomnlbus

prov151on to lmpose permlt terms beyond those requ1red by the
rules. Indeed 1t exer01sed thls authorlty 1n an effort to
address concerns over potent1al groundwater contamlnatlon by

requlrlng Ecolotec to undertake monthly weltwpumplng 4/ and

to pave: and dlke all waste management areas.esi nlmproperly

failed, however,_to cons;der whether permlt'denlal m1ght be
necessary to protect human health and the env1ronment.;

The ex1stence of spe01flc 51te crlterla for floodplalns
and fault zones but not hydrogeology (40 CFR §264 18) does
not control the lssue of whether hydrogeology may be the
basis of permlt den1a1 1n any partlcular case.; The 1984
amendments to RCRA requlre EPA.to 1ssue regulatlons whlch
"specify crlterla for the acceptable locatlon of new and

exlstlnq treatment, storage, or dlsposal fac111t1es as

w/(...contlnued) - : ol

terion"). That guldance was 1ssued very shortly after the
statutory omnibus provision became law and before EPA
formally 1nterpreted its omnibus authorlty to include the
power to deny a permlt. ‘Today's decision reafflrms the
Agency's authorlty under the omnlbus prov151on to deny a
permit. based on. hydrogeologlcal or other concerns if
necessary to protect human health or the env1ronment. This
holding is consistent with the basic policy thrust of the
same 1985 guldance ‘document; whlch states that "permitting of
existing [RCRA] fac111t1es in vulnerable settlngs ‘above Class
I ground water should be dlscouraqed s Id at_p w2 -61.

&/ In 1ts response to the petltlon, the Reglon erroneously
states that the permlt requires monthly monltorlng (Region
Response at 2, 6), “but. it subsequently clarified that
Ecolotec would undertake quarterly%monltorlng and monthly
well pumping. See Letter from T. Nelson (U S EPA Reglon V)
to T Dowllng (U S, EPA} (August_zz 1988) \




s : .
necessary to protect human health and the env1ronment "o g
U.8.C.A. §6924(o){7) The 1eg151at1ve hlstory;tc these
amendments reflects conszderable dlssatlsfactlon w1th the

exxstlng regulatxons*

A 51gn1f1cant def1c1ency in the current land dlspcsal
regulatlons is the lack of hydrogeologlcal locational
standards. Ex1st1ng standards are llmlted to provisions
deallng ‘with flood plains and fault zones. Studies
recently conducted by the Agency“have empha51zed the
1mportance of locational factors in determining the
env1ronmental performance of hazardous waste facilities.
The broadened criteria should address such factors as
proxlmlty to groundwater or surface waters and in
'partlcular,_potentlal drlnklng water Supplles (1nclud1ng
sole source aqulfers), wetlands, and population
concentratlons. These criteria are to establish whether
locations are acceptable for exlstlng fac111t1es, as

well as for new fac111t1es. e

S. Rep. uNo;-284, 98th Cong 1st Sess.,'at 30 (1933) " The

Reglon mlstakenly 1dent1f1es the ex1st1ng s1te crlterla in 40

CFR §264 18 as the Agency s response to th1s statutory

mandate. Reglon Response at 4.' In fact the current
1ocatlon standards were 1ssued 1n 1981 (46 Fed Reg 2802

(Januaryhlz, 1981)), and are the very rules later deemed

def1c1ent by Congress. Addltlonal crlterla 1n response to
the 1984 amendments have not yet been proposed for publlc

comment. - 5 e 53 Fed Reg. 14 375 (Aprll 25 1988) i3/ In

the meantime,:the Agency 1s at 11berty to address 1ssues of

5/ The 1985 rule regardlng placement of wastes in- salt dome
formatlons, salt bed formatlons, underground ‘mines, and caves
was added in response to RCRA §3004(b), not the mandate to
issue 31te criteria set forth in RCRA 53004(0)(7) =~ See 50
Fed. Reg 28 746 (July 15 1985) - n




hydrogeolog1ca1 vuinerablllty on a case-by-case ba51s under

the authorlty conferred by the.omnlbus prov1s1on..-

The Reglon correctly notes that a greater range of
hydrogeologlcal characterlst1cs may be tolerated where (as
here) a RCRA facxllty 1s used for waste treatment and

storage but not dlsposalf5 It also re11es onfa 1986 guldance

document that says a vulnerable 51te may sometlmes be
addressed through englneered structures or other add1t10na1

permit condltlons. —/ Although the permlt at 1ssue requlres

unclear from the record whether the Reglonal Admlnlstrator
afflrmatlvely determlned that these terms adequately protect
the Clty water supply or, on the other hand _whether they

were 1mposed as a second—best alternatlve*once permlt denial

was (erroneously) ruled out as 1egall glnapproprlate.f
Indeed, a supplement to the Clty Petltlon has called into
questlon the adequacy of the hydrogeolog1ca1 data in the
Region' s hands at the tlme of permlt 1ssuance, thereby
possibly undermlnlng the entlre factual predlcate of the
permlt-dec151on-onrthls-1ssue.fﬁggg;;etterafromaK;annters to

L Thomas (December 31 1987y“

Although the Reglon (Response a II”Vi"ubsequently

con51dered addltlonal hydrogeologlcal data presented by the

8/ see Region Response at 5= -7 (citing Guidance Criteria for
Identifying Areas of Vulnerable Hydrogeology under the
Resource Conservatlon and Recovery Act' RCRA Statutory
Interpretlve Gu1dance (Interlm Flnal July 1986))




City (data not yet part of the formal record), 1t remalns

unclear whether the Reglon ’ould have denled the permlt had

o recognlzed 1ts authcrlty t&edo so.. The omnlbus prov151on

provides not only the autho;; z, but the obll'at . :to

ensure that every RCRA permlt adequately protects human

health and the env1ronment regardles_iof thefspeC1f1c

requlrements set forth 1n the Agency s regulatlons.\ leen
the proxlmlty of the fac;llty to the dr1nking water supply
for more than 400 000 people, permlt 1ssuance here should

take place only after a thorough examlnatlon'of all relevant

data and all legally appropnate alternatlves. ok

Rather than rece1v1ng addltlonal brlefsfon appeal I am
remandlng the case for further conSLderatlon to ensure that
the record contalns the Reglon s v1ews on whether human

health and the env1ronment can be adequately protected under

:*Thls remand

should not be V1ewed as prejudglngftheslesue.ﬁ The Reglon is

simply dlrected to recon51der the fac111ty and the permlt

under the proper legal perspectlve, ; 7 one$that lncludes

denial of the permit“?'d denlaljo 1authorlzat1on to expand 1F

necessary to protect human,health and the env1ronment under

RCRA §3005(c)(3)' ;i after rqull reV1ew of all relevant

data, the Regionﬁdetermlnes that the permlt'adequately

protects human health and the env1ronment flt may relssue the

permit as wrltten. It may,_of course, 1mpose any addltlonal

terms under the omnibus prov1s1on, such as enhanced 1nspec-




tion requlrements, more frequentxmonltorlngﬂror a more

stringent centlngency plan, 1f 1t deems necessary f“Mere

technlcal cempllance w1th the exlstlng locatlon, de51gn, and

permit 1ssuance 1f human health and the enV1ronment cannot be

adequately protected._ The partles ar dstrongly encouraged to
resume settlement negotlatlons to determlne whether reloca—

tion of the facxllty 1s fea51b1e and approprlate.ff“n

‘The. Reglon 1s dlrected to reopen”the pub lc_comment

period to recelve any Supplemental. '?“?comments from the

City, Ecolotec, and any otherwlnterested persens.d!lts

decision on remand should 1ncludeﬁa_}tatement of the

ratlonale for the determlnatlon under RCRA §3005(c)(3),

1nclud1ng conclu51ens on whether the“dlklng and'pav1ng

requlrements are adequately protectlve and_whether the

monthly pumplng and quarterly monltorlng weuld adequately

protect. the Clty s water supply 1n the event of a release.

The Reglen 5. determlnatlon on remand Wlll be s

review under 40 CFR §124 19,=and_appea1 of the remand

decision. w111 be requlred t’ exhaust admlnlstratlve remedles

under Sectlon 124 19(f)(1)(111)ﬁi'The Reglon shall glve

public. notlce of_thls remand under'Sect10n~124 10(a)(1)(1v)

So ordered.:f

_fﬁ“Lee;H;vThomas
- Administrator




