


FACILITY: echst Ce

S

ISSUES:

Summary of Petition:

The petitioner raised issues reldtmg t_'_' 'the correétlve actlon sectlon of the permit and several

general permit issues.

®  RFI Conditions are too Vag'u,”' i 'oechst Celanese belle_\{es that the RFI permlt condltlons

m Part II of the permit are so br )

| oechst Celanese contends that
Part II is worded so genencally that blte spec1ﬁc penmt condltlons wxll not be known until
after'the 90 days has passed. - = o -

®  RFI Conditions are not Justi'ﬁ'éd"_.ﬁ oechs Céﬁlérﬁgsdﬁdﬁzténds}Ihaf the RFI is not justified.

- The petitioner believes that the Reg1 nal v RA)
RCRA facility assessment (RFA)"b a111ng to use thcm to focus more narrowly the scope
of the RFI. e -
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- The RFA concluded that only 5011 samplmg should be requlred' around' .the main waste oil

tank; the RF i§ requlred mvestlganon for all medla pathways for tl'us tank

- Slmllarly, the perm1t requtres Hoechst Celanese to conduct a full RFI for the portable
waste oil storage tanks; while the RFA concluded that there was no release or threatened
release to the envnronment from the tank" = = i

Defimtlon of Solld Waste Management Umt Hoechst_Celanese objects to the definition of
solid waste management umt (QWMU)_-contamed in the perm1t —

- The petmoner argues that the deﬁnltlon of SWMU contamed the 1n penmt does not
duplicate the language contamed in the preamble 'f_the July lS 1985 codrfrcauon rule or
the RFI gurdance document e : =

- The petltloner argues that a chemrcal storage lagoon for Whlch I-Ioechst Celanese certified
closure on November 10, 1982 should b_e handled under a post ~closure permit, rather than
be lncluded m the operatmg permlt as a'SWMU subJ eet to Sectxon 3004(11) corrective

umts be grouped for the purposes of eonductmg the RFI

Due Process Hoechst Celanese states that 1t is a v1olatlon of due process to requn‘e Hoechst
Celanese to submrt the ﬁnal RFI rep' rt_w1th1n 30 days aﬁer recewmg the Reg1on s comments
on the draft report S sese b > L,

Definition of “Contammatlon > The petltloner ob]ects to a deﬁmtlon of “contammatlon in
the permit based on exceedance of background levels, rather. than levels established as
protective of human health and the environment (such as alternate concentratlon limits), as a
trigger for correctrve actlon under Sectlon 3004(u) o o

Procedural Issue The petltloner ralses a procedural 1ssue when it states that the permit fails
to allow Hoechst Celanese to'substltute the list of constltuents in the proposed Appendix [X
for those in Appendlx VIII 1f the Appendlx IX regulatlons are made fmal durmg the term of
the permit. = = - T = =
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uch detail and is not
n the permit is '
excessive, these analytical
methods a e
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BEFORE THE,ADMINISTRATOR
ENVIRONHENTAL PROTECTION AGENCY

In the Matter of
87-13

>RCRA";é§eal No.

Waste Amendment_

3221. The balance ofpthe

lina, an_ authorlzed s: kﬁRA §3 6§; As requested by



Under the rules governlng thls“proceedlnq ":ﬁéfkegion's

permit dec151on 1s not subject to utomatlhf

CFR §124. 19 'J Ordlnarlly, a;RCRA permlt determlnatlon will

not be rev1ewed unless 1t 1s based on a clearly erroneous

finding of fact or concluSLQn of law, ox 1nvolves”an 1mpor-

tant matter of pollcy or exerc1se of ulscretlon that warrants

review. 4 When the Agency issued Sectlon'124 19t

that “thls power of rev1ew should be_only sparlngl'_

cised," and tbat "most permlt c0nd1tlons'should be;flnally

determlned at the Reglonal leve_l- * _,* -ﬁ.'ats'Fed Reg. 33,412

(May 19, 1980}-~ The»burdenrof _emonst“atlag that rev1ew is

warranted 1s therefore on the petltlcnnz. nﬂli;

In its Petltlon, Hoechst_Celanese rgues"that;’(lj the

Region 1mproper1y-treated_a'closetaunlt'ythe Chemlcal Storage_

Lagoon, as ‘a unlt_sub]ectzto correctlve actlon under the HSWA

portion of the fac111ty perml.
post- closure permlt' (2) the permlt:

prov1s1ons are. vague, 1ndef1n1te,:tj';~“"'”“”

permit deflnltlon of "contamlnatlon"'is unduly'broad, (4) the

¥ a1 oltatlons,to*the Code of Federal RegulatlonsQare to the

1987 edltion unless otherwlse noted.ewqu..ea.

&/ See In re nghway;36 Land Dev.-Co., RCRA Appeal No. 87 =5

at 2 (Sept 1987) In re Bryant “Waste Management Ine;., RCRA
Appeal No.-85 =25 at -ﬁ(June 23, *1986), In re Earth Indus. Waste
Management, Inc., RCRA Appeal' g4= 3(a), at 2 (March 12, 1985).




1nvest1gatlon requlrements for the portable waste 011 storage

tanks contradlct prlor Agency conclu51ons,-(5),the pe it

deflnltlon of "solld waste management unlt“ (SWMU) 1s “incon-

sistent w1th Agency rules and pollc1es, (6)’the permlt erro-

neocusly falls to exclude NPDES dlscharges fror coverage, (7}

the permlt 1mproper1y requlres.reparate RCRA 1&01llty Inves-

tigations (RFIsI”for each SWMU ;(8) the'thlrty—day perlod for

+(9)

the permlt falls to allow for monltorlngjof”the Appendlx IX

submlttlng the Flnal RFI Report 1s unreasonab-

list of constltuents as opposed to the; ppewdiy VI;I constl—

tuents; and (10) the permlt 1mproper13trequ1re ”the use of

analytic procedures Speclfled 1n guldance docun'?t Sw—846.

For the reasons Set forth below and 1n the Reglou Response,

Hoechst Celanese has falledmto meet 1ts burden under 40 CFR

§124.19 except for the flnal lssue;

Issue 1" InT1985fH“pdhst celanese submltted post-

closure permlt appllcatlon for lts“Chemlcal Storage Lagoon,

but that appllcatf'n"ls not currentl'ébeing”processed

Instead, Reglon Iv_has 1nc1uded the'Lagoon as a_unlt sub)ect

to oorrective actlon under the-HSWA portlon of"the facxllty

permit. Heechst'Celanese requests that correctlve'actlon for

the Lagoon be accomp_lshed throug_ separate post-closure

permit for that unlt rather thanfthrough”the facxllty permlt.

Petition at 3.d7

The permlttee 1s concerned that the tlm; and effort

already expended 1n applylnq.for a post- closure permlt will




be wastedﬁiieooffthiye:abﬁionﬁfq theﬁﬁeéoon}iéfoeféied out

has stated however, that any 1nvest1gatlons oruother work

performed to date_;n conhectlon w1th the 1985 appllcatlon may

be relled on and 1ncorporate: 1nto the RFI plan requlred by

the fac111ty perml ' eSee EPA Response to  omments;on thp

Draft Permlt at 2 (Hay 22, 1987) (Attachmentﬁﬁ-tofReglon
Response) . The Reglon should take full advantage of the

permittee's prlor efforts to avold unnecessary repetltlon of

work and to mlnlmlze thefpermlttee.s ' b11gatjonsﬂ

Under the fac111ty permlt Hoechst Celanese 1is_ requlrec to

prepare an RFI plan spec1fy1ng actlons 'necessary"

mine the nature and extent o'tany"releases. _PermlthCondltlon

IE.Cols If as Hoechst Celanese contends, only those actions

identified in 1ts post-closure permlvfapplicatlon”are neces-

sary for the Lagoon, no substantlal addltlonal costs should

be 1ncurredf

The Reglon's decxslon t;;ﬁnclude the;fu

”on 1n the HSWA

portion of the facxllty permlt is

ﬁcon51stent w1th the appllc-

prov151on has,sﬂnc een amended

permits for- unlts (llke the Lagoon) that recelved waste after

July 25,_1932 s 40 CFR §270“1'(c)(1938),'-""52 Fed Reg




45,798 (béé’éﬁib‘ef‘ '--'1

1987) The Reglon,:however, properly

applied the rules as they exlsted;prlor to permlt 1ssuance.

See 40 CFR §270 32(C)

Hoechst Celanes_Emlsstates3the5Agency s p051tlon on the

effect of RCRA §3005(1) Petltlon at 1of15 ”Correctlve

action for releases from a regulated*unlt torth *uppermost

RCRA §3005(1),_40 CFR §264 90(3;

(July 15, 1985) Other releases are_governed _yiRCRA

3/ SeequfﬁigﬁcoﬁéiEio I;E.S (requlrlng permlttee to use

40 CFR §§264. 91— 100 to establlsh_correctlve actlon for the
Lagoon) . St e = e v o T

&/ Hoechst - also attacks a Janua' 6, '1987 1etter from
Region IV regardlng this issue as an unpubllshed rule that
v1olates the - Admlnlstratlve Procedure Act (APA). Petition at
15-17. That letter, however, did not modlfy the Agency s
rules, but merely set forth the plaln meaning of the rules in
force, and thus was not subject to the publlcatlon requlre-
ments of the APA - i e i e . : :

Although Hoechst Celanese suggests that the Reglon s
approach will delay correctlve ‘action at the Lagoon, nothing
in the permlt prohlblts the permlttee from complylng with
Sections 264.91-.100 whlle 51mu1taneously going forward with
corrective action under Sectlon 264.101 for the other units.
If corrective action at the Lagoon is unreasonably and unnec-
essarlly delayed pendlng investigation of the_other units,

e o o 'xcontlnued...)




equires Hoechst

permit ldentlfles the SWMUS of c ncern '1t does not spec1fy

the potentlalxreleases or medl' -t Ibe 1nvest1gated durlng the

RFI. Insteadl”th ;permlttee.must;prepare-an“RFI plan dellne-

ating these detalls and'then.rev1se_the plan a: ,dlpected by

the Reglon._i':f

The 1ssue ralsed by"Hoechst Celanese'1nvolvesfcompet1ng

concerns, namely the5ngenc_ s;need to'ensure that the correc-

tive actlon process remalns flex1ble andfexpedltlous versus

the permlttee s.lnterest 1nfhav1ng t ”obllgatlons 1dent1f1ed

as early and narrowlyﬁas p0551b1e_ By_nece551ty{ correctlve

action 1s often a phased process becayse ;at“the tlme of

permit 1ssuance, there mlght not_be suff1c1ent:1nformatlon to

Reglon v should con51der modlfying. he”permlt,to”lnclude an
accelerated schedule of compllance,for ‘the Lagoon.




the needed 1nformatlon'w1’l be °bta1ned. =T d.hmhéTfhé:Process

advances -- from RFA to RFI;ann t’.RFIfrepo't to a flnal

decision on the_ pe01f1c correctlve:actlon meaSures requlred

-- newly vaulred"data 15 :sedﬁto reflne each ubsequent

phase. Once all necessary 1nformat10n _s"acqulred and appro-

priate correctlveTactlonuldentlfled the permlt 1s modlfled

accordlng;yfipig

TheVRegion _ecognlzes that_the RFA should be used to

tailor the RFI plani FReglon Response at. Aand Attachment 6.

The ba51c dlsagreement b_tweenn”he partlesfls-procedural

Under the permlt*as_wrltten,bfuture dlsputes as to_the appro-

priate scope of thenRFI wou d be resolved_by the.Reglon. The

permlttee, on'i?ffflp'”'j"’ :ants the Reglonjto use the RFA

now to establlsh”more'siec1f_ _permlt 'ond1t10ns'regard1ng

1nv1tatlon.p EPA 1s curr'ntlh'"’effingféoﬁpfeheneiveaoorrec—

tive actian regulatlons. The complex issues 1nvolved are

best resolved 1n that 'Untll;these rules

lemaklng forum.

are promulgated regional dec1510ns 1n thls:area are entltled

to deference for several reasbns

F'rst, even"here (as

here) an- RFA has been completed‘dther'.stlllmmay,be'serious

concerns about the_quallty of the RFA'lnformatlonnor




analysis;_ The Reglonal Admlnlstrator~ shlnﬂthe best pos1tlon

to determlne the_extent to whlch 1nformatlon from the RFA

should be. 1ncorporated 1nto the permlt-szfa

Second Hoechst Celanese s due process arguments regard—
. ' . avail The Petltlon

fails to show that due process requ1res_adm1nlstratlve review

for dlsputes regardlng the scope of”the RFI gand at all times

Hoechst Celanese w111 be free to pursue_whatever jud1c1a1

review procedures are avazlable.i#‘”The permlt requ1res that

any spec1flc correctlve actlon measures be&added to the

permit through formal modlflcatlon procedures (see Permlt

3/ The Agency has recognlzed that in certaln 31tuatlons a
permit should be 1ssued ‘before an RFA is completed, thereby
1n1t1a11y resultlng in a permit largely dev01d of details as
to the corrective actlon that will ultimately be. requlred
See Memorandum from J. Porter to Hazardous Waste Division
Directors, Reglon I-X, Implementatlon of ‘RCRA Fac111ty
Assessments OSWER Pollcy Dzrectlve No. 9502 00 4 (August 21,
1986) . : Lo e . P _

&  The permlttee s rellance on In re'U:S Nameplate Co.,

RCRA (3008) Appeal No. 85- -3 (CJO “March 31 1986),.15 una-
vailing. There the record failed to show that ‘a source-
specific waste llstlng in the rules.--_“wastewater treatment
sludges from electroplatlng sources";-— was sufficient to put
generators on notice that etching waste was included. Id. at
6=7. Although a background document to the listing defined
electroplating to include etching, the Chief Judicial Officer
held that passing ‘references to that document in the Federal
Register were 1nsuff1¢1ent to cure the 1lst1ng def1c1ency

Id. at 13+ Here, however, there is no uncertalnty as to the
permittee's current obllgatlon.;to prepare an RFI plan.
Unlike the respondent in U.S. Nameplate, at no point will
Hoechst Celanese be subject to enforcement action based on
vague or unclear obligations. As the corrective action
process proceeds, the detalls of each subsequent requlrement
will come. to llght - = i - . :




Condltlon II G),'wh;ch w111 present an opportunlty'for reV1ew

at that tlme.-

Thlrd, as'the Reglons press forward to meet varlous

permlttlng deadllnes 1mposed by RCRAT thelr resources are

being serlously taxed iand they should be: nVenisuff1c1ent

flelelllty ln dev1s1ng approprlate correctlve actlon provi-

sions. In short Hoechst Celanese"has fa;led to show that

the Reglon s permlt determlnatlon 1nﬁthls regard 1s based on

clear 1ega1 or factual error or; therw1se warrants rev1ew. Y

fi)

HoechSt Célanese argues'that'the permit violates the APA
b:icause it was issued "without any ‘explanation of how those
[corrective actlon] provxslons were derived * * *_." petition
a: 25 (emphasis in original) (c1t1ng Burllngton Truck Lines
v. United States, 371 U. S. 156, 167 (1962)). The basis of
_this contentlon is not entlrely clear.5 The permlt requires
Hoechst Celanese to prepare an RFI plan, conduct the RFI, and
to prepare other plans and reports as necessary to: ascertaln
what corrective actlon measures are necessary “This basic
investigative framework is consistent with prescrlbed Agency
policy for all RCRA fac111t1es subject to EPA's corrective
action program., See, e. "RCRA Correctlve Action Plan
(Interim Final, June 1988). Natlonal RCRA Correctlve Action
Strategy, 51 Fed Reg 37, 608 (October 23, 1986) (request for
comments) Moreover, unllke the motor carrler application at
issue in Burllngtog'-— whlch required an adjudlcatlon =
RCRA permlt ‘application is not subject to an APA ‘adjudicative
hearing. Once the Agency has reached a reasonable and
legally proper permlt decision based on the administrative
record, it need not provide detalled flndlngs and conclu-
sions, but instead must reply to all 51gn1flcant ‘comments on
the draft rmit or permit appllcatlon as required by 40 CFR
§124.17. g;e record shows that. ‘Region IV considered the
comments made by Hoechst Celanese on thlS ‘issue and ade-
quately responded_to them.;,; S o e

y Hoechst Celanese further contends that t e'permlt vio-

lates EPA policy based on the follow1ng language from a 1986
gu1dance document = .

i'continued...)



does not use the term_“contam-

action.- Instead thenRFI:Report s to.descrlbe contamlnatlon

at the fac*llty, descrlptlons thatIW111_then befused by the

Region to dec1de whether;:dtﬁk'ﬁj

the re‘event statutory and regulatory standar_

perfro‘!y con51stent w1th th 'statute;to requlre a;permlttee

In most cases, the conditions developed'
by the Regulatory Agency after the RFA
and included in the * * * permlt and
accompanylng fact sheet should allow: the :
owner or- operator to develop a sufflc1- ;;fﬁ
ently focused RFI e

Petition at 20 (quotlng RCRA Fa0111ty Investlgatlon Guldance
(Oct. 1986)). The Region has made clear its willingness to
accept an RFI ‘plan developed in light of the RFA, and nothing
in the permit precludes thls result.- =s el

2 Hoechst Celanese s reference to the deflnltlon of “decon-

taminate" in an: unrelated portion of the rules’ (Petition at
28-29) is 31mply 1rre1evant to the meaning and propriety of
the term "contamlnatlon“ as deflned 1n_the permlt.,_;,




IsSuesa4¥é't The llstlng of the portable Ltorage tanks

as SWMUs to be con51dered'1n the RFI plani(lssue 4) 1s based

on the permlttee s own statements regardlng releases.f Se

Region Response'a"yh' As noted above;lthefpermlt ‘requires

the RFI plan fo 1dent1fy only those actlons iﬁé@égaafyn to

address any reltases, not necessarlly a full—scale RFI as the

permlttee-cortendsftzReglon IV has made clear 1ts“w1111ngness

to acoept an RFI plan talloredllnﬁllght"of.the RFA.; The

issue regardlng'the def1n1t1on of “SWMU'g
sufflolently rilSCJ durlnq the publlc comment perlod and thus

is not oogn;z ﬂle on appeal See 40 CFR §§124‘13 and . 19. L

1% 1n any e’ent, the permlt deflnltlon of "SWMU" is not
inconsistent with the preamble to Sectlon 264.101 as the
permittee suggests. The language in the preamble ‘quoted by
Hoechst Celanese merely describes some of the units that
should be included as SWMUs. 1t does not purport to provide
an all-inclusive deflnltlon of that term '§§§L50”Fed. Req.
28,712 (July 15, 1985) e e

Moreover, a permlt d6fln1t10n standlng alone 1mposes no
regulatory burden, it must be viewed in the context of the
entire permlt. Here, the. partlcular correctlve action
requirements are more llmltEd than Hoechst Celanese suggests.
Assessment . plans, for example, ‘are requlred for a sub-
sequently. dlscovered SWMU only if 1t "jis known or ‘suspected
to have releases "Of- hazardous waste [or] oonstltuents to the
environment." Permit Condition II.B.2. A similar limitation
appears regarding proposed schedules of implementation and
completion (id.) and fac111ty 1nvestlgatlon plans. Permit
Condition II.C.2. To be sure, EPA's corrective action autho-
rity under RCRA §3004(u) extends ‘only to "releases of hazard-
ous waste or constltuents.“, This does not preclude the
Agency, however, from requ1r1ng a permlttee to identify and
evaluate all SWMUs as a first- step in determlnlng the extent
to which correctlve action is required. See 52 Fed. Reg.
45,799 (Dec.,l,_1987) (owner/operator must 1dent1fy and
provide information for all SWMUs as part of Part B appllca-
tion; to be CDdlfled at 270 14(d)) o




Some 1ssues ralsed by Hoechst Celanese:do not reflect

any substantlvefdlspute between,_tself'andtthe Reglon,_e (s P

whether NPDES dlscharges "re:excluded;frochoverage (1ssue

equ1red for each

6), and whether RFI _

SWMU (1ssue 7).

the Flnel RFI
ule is.uhaﬁin“g’*'"h

Issuéﬁg. Reglon 1v was alsotcorrect in deflnlng the

term "hazardous cons' L ents" ’Condltlon I G 2) by

reference to the constltuents llsted'lneAppendlx VIII to 40

CFR Part 261;r;For requlated unlts llkeﬂtheﬁChemlcal Storage

Lagoon subject t Sectlons 264,91—'100 Appendlx VIII was the

list in effect prlor to permlt lssuance?(see 40 CFR

§§264. 98(h)(2), 264“99(f)) end was;thusfproperly 1ncorporated

into the permlt ":CFR §270 32(' Correctlve actlon

for non- regulated unlts 1s governed by RCRA §3004(u), whlch

requires correctlve actlon for, releases of hazardous waste

or constltuentsf" The Agency 1nterprets the term “hazardous

constltuent" to mean thote llsted 1n:Append1x VIII.Q See 50

Fed. Reg at 28w713 “fIn approprlate cases:zhowever,.the

Region should_na row,the scope _f monltorlng.where detectlon

of certaln constltuents 1s technlcally 1nfea51b1e or where

there 15 no llkellhOOd of certaln constltuents belng present




Region by requlrlng the RFI plan'toyspec1fy only those

actions "necessary" to characterlze]the nature'and extent of

'“1 hat 1aboratory

,1npaccordancef'ith either

of two gu1dance documents.:SW—'46 :

or;EPA 600/4 w7 =

t'{tiand Wastes) See

”7hob3ects to this

condltlon based onustatementf.by the Agencyﬁregardlng ‘analy-

tical problems and uncertalntles assoc1ated with SW 846.

Petltlon at 36:37. .Reglon IV responds thatﬂHoechst Celanese

should submlt a'petltlon under Sectlon 260 21 authorlZlng the

use of alternatlventestlng technlque

warrants further con51deratlon...As the permlttee polnts out,

the Agency has*recognlze certa1n’def1c1enc1es 1n SW—846 and

made clear that the_spe01f1c analytlcal methods“set forth in

that documentfare "o mandatory for groundwater;monltorlng

under Part 264. See 52%Fed. Reg :25 945 (July?9t 1987) (SW-

846 not mandatoryofor monltorlng of Appendlelx constltu-

ents); 51 Fed” Reg 26 633 (July 24 1986) (sw 846 not man-




ents) . : Even w1thhrespect to hazardous Waste 1dent1f1catlon,

(cJo, Nov. _'

compllance w1th SW 846fshouldwbemmade mandatoryhhere. Sec-

tion 260.31 to whlch Reglon IV refers.751'ply authorlzes

non—mandatory_method

The Reglon mlght;weli have-valld reasons to requlre use

of SW- 846 but 1f so an'explanatlon 1s necessary SW -846 has

been and remaln

the general RCRA_analytlcal methods manual

(52 Fed. Reg,:ath25.945), and7""perm1t may;requlre that SW-

846 be used as a prlmary reference.f The Reglon s;response

here, however, falls to reconclle the permlt as wrltten with

prior EPA assertlons that use of SW 846 1s not mandatory in

all contexts"

ﬂfConclusion

The Pet'tlon'ls granted to the extent 1t challenges

Permit Condltlon ”.D_9 a, and Reglon IV 1s dlrected to recon-




ion. Thls condltlon_w111 remaln stayed'untll formally recon-

51dered andﬁ”_J
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