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plan does not sausfy the requrreme_nts of RCRA and that the groundwater monltormg and
protection prov151ons m the permlt 'do not'comply w1th RCRA'-=‘ @

B Specific Umt Desrgn and Opcratmg Standards. The pe‘ut1oners argue that the landfill
design is madequate to protect groundwater and that the Exposure Information Report is
inadequate to support a permit decision for the landﬁll 1In addition, the petitioners contend
that the deczsron to prolong the operdtlon of an unlmed surtace 1mpoundment at the facility
and to allow s1gmﬁcant concentratlons of volattle orgamcs in the 1mpoundment was
erroneous. Thjrd the petlttoners argue that the dec1s: on not to reqmre complete and
sufficient momtormg for the proposed mcmerator was an erroneous ﬁndmg of fact.

® Procedural Issues. The petltloners contend that the clemgnated pemnt pen od of seven years
is too long. The petttloners also assert that EPA s conclusmn that the issuance of the permit
would have no effect__on _cu]tural resources s erroneous The petltloners beheve that EPA
permit desplte current v1olatlons at the lacrllty Moreover the petltloners believe that EPA
failed to take 1mportant consent decree studles 1nto account m the pern'ut rev1ew

® Due Process. The petltloners state that the publlc partlclpatlon was. nadequate and that due
process v1olattons occurrecl in the issuance of the perrm"'___ =

Summary of Issues Contested by Chemlcal'_'Waste Management Inc..

CWM argues agamst the grantmg ot the _above three petltlons submltted.to-' EPA in a document
entitled, Opposrtzon to Petitions for Review. This opposition states, among other reasons, that
these petitions should be denied because they lack specrﬁcrty, they do not make the requisite

“threshold showi ng” requ1red in the R(,RA permrttmg process to obtam review, and that some of
the petitioners lack standmg for their requests for review (i.e., the petmoner did not comment,
during the publlc comment perrod :"on the condrtron for whlch it now petltlons for review).

CWM contests three general areas ot_.the perrnlt ( I) the perm1t condltlons for the incinerator; (2)
the shallow well network. requ1rements ‘and (3) the permlt s mcorporatlon of descriptive
information, lncludmg deSIgns and drawmgs provrded by CWM in the _permit application
process. A synopsis of the petrtloner s contentions are presented below ‘A more detailed
discussion of the specrﬁc condrtlons for whtch thls petmoner seeks rcv1ew follows

CWM requests rev1ew of a number of the permlt condrtrons for the rotary krln mcmerator In
each case, the petmoner contests that the condr’uons’- are_elther 1nappropr1ate for the incinerator,
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arbitrarily requlred by EPA or unnecessary' procedural reqmrements The petltloner argues that
the most significantly flawed condrtlons are the two which i impose a combustion air feed
requirement in the event that the 1ncmerator S thermal rellef vent opens Other condltlons which
the petttloner would llke revnewed are: - -~ =

- The ltn‘ntauon of CWM’
mix of waste feeds

s peratxons _1r1 the perrod foIIowmg the_trlal burn to a specific

. S _C_Onditions w 1ch‘de'al. hmitatnons and atormzmg steam pressure;

- Two eondmons proh1b1tmg

tefeed to the 1ncmerator before performmg analyses of
metals in eaeh batch of waste = -

= The spe’eiﬁ_c_ eond_t_tro'fr_.that CWM mustmeetmdem gn.ing"a new tﬁ'al..bttrn plan;

- Two eond1t1ons whleh speczfy-the number of waste contamers'CWM must inspect to
mlmmlze — == = Z . =

- The mtroduetron to the 1n' _ nerator of free standmg llqu1d m contamers

- Two condltrons__whleh 1dent1fy the types:.of wastes that may be fed mto the incinerator
-through the ram"feeder dev1ee and - =

- Two COI‘IdlthIlS WhiCh spec1fy requrrements for submtttmg de51gn engmeenng details for
Agency approval and for mcorporatmg “as—bullt dray_\_fm_g_s__of the incineration system into
the perm1t after compl 'tlo  of ons_tr_uc_tlon - -

The petmoner does not belteve hat there any Justlﬁcatton for automatteally triggering a full-
scale assessment, meludmg an evaluauon plan, if hazardous constituents are detected in the
shallow well network. CWM believes that such a requ1rement in the permit reflects a
preconceived notion of what an evaluatlon plan should include and does not contain sufficient
ﬂex1b111ty to allow for a mere mvesttgation of laboratory procedures where that might be all that
is appropriate. The petitloner suggests that the permit should instead require CWM to share with
EPA any m1grat1on rate data from the shallow well network and to determine on a case-by-case
basis over the course of t time if addmonal studies are necessary In addltlon it is the opinion of
the petitioner that the condmon whteh requlres the fa0111ty to analyze for three metals and to
measure for total metals creates an 1neonsrsteney in_the final permlt by requiring CWM to
analyze for total metals while elsewhere in the permrt establlshmg further regulatory obligations
contingent on the measurement of dlssolved metals = .
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The petmoner argues _that EPA mtrod_uced an undesn‘able level of detail into the penmt by
adopting, as permit attachment ', 'lans mcludmg drawmgs des1gns and specifications, that
CWM furnished in its appllcatlon to descrlbe how it intends to develop and operate the facility
and comply w:th Part 264. CWM turther contests that the' condltlon whlch speelﬁes the records
that CWM must retam at the fac:llty 1s burdensome - . s

1 987

L Standard Condltlons -The petltloner ob_lects to the condxtlon whlch spe01ﬁes the records
that CWM must retain at the facﬂlty, espemally the partleularly burdensome requirement that
CWM retam “records of all data used to prepare documents requ1red by thls perrmt .

- The petmoner Ob_] ects to the condmon whlch prowdes- that CWM may not commence
treatment, storage or dlsposal of hazardous waste in a new unit or a modification of an
‘existing unit until the Reglonal Administrator has either inspected the unit or waived
inspection by failing to notify CWM within 15 days of EPA's intent to inspect. If,
however, EPA notlﬁes CWM of its intent to inspect a new or ‘modified unit, the Agency
has an indefinite tlme in Wthh to conduct the actual mspectton CWM, concerned over
the procedural aspects of the perm1t requested in 1ts comments on the draft permit that
EPA Set a reasonable schedule for 1ts mspectlon'

- The petmoner ob]ects to the COI‘ldlthIl whlch requires CWM at the'tlme it submits
monitoring reports to report to the Reglonal Admmlstrator any noncompliance with the
permit that is not otherwise reported The pe‘utloner argues that to encourage, rather than
discourage, 1nternal comphance monitoring, EPA should place reasonable limits on the
use to which 1 it will put such reports. The petitioner belleves that this condition would be
triggered by subjectlve determmatlons of “compliance” and “noncomphance Moreover,
the petmoner claims that this condition conﬂ1ets with the express terms of an EPA
Consent Agreement and Order. apphcable to this facility and, in contravention of EPA’s
policy on enwronmental audlts will dlscourage candld 1nternal momtormg of the
fac111ty S compllance status = =

B  General Faclhty Condmons The petltloner ob_]eets to the condmon whlch was amended in
the final rule to requlre CWM to obtam EPA’s prior written authorization for changes
concerning the use of equ1pment or materlals equlvalent to:those 1dent1ﬁed in the approved
spec1ﬁeatlons for an : = - =

- The petmoner objects to the condltlon whlch was ‘amended in the ﬁnal perm1t to require
that “as-built” drawings must be made available to EPA for review at the time of any
inspection conducted pursuant to another spemﬁc permlt condxtlon which prohibits CWM
from commencing treatment, storage, or dtsposaj of hazardous ‘waste in a new or
modlﬁed umt untll EPA has elther mspected the unlt or walved mspectlon

4of 8
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- The pet1t10ner requests dll addltlonal perm1t cond1t1on The petltloner claims that a
number of permit COI‘ldIthﬂS requlre CWM to obtain EPA s written approval. The
petitioner, however is concerned that there 1S no provnslon in the permit outlining the
schedule to be followed by EPA in rev1ew1ng such requests the standard against which
those requests will be Judged or the status of CWM’s requests and submittal if EPA
disapproves them. To prov1de the certalnty that should accompany a final permit, the
petltloner requests that these prov1s;ons be spelled out ina general condltton

m  Storage and Management of Contamers The petmoner challenges EPA s failure to
include certain wastes among those CWM is authorized to store at the facility. The petitioner
claims that no facﬂlty exists that i is authorized to treat, store, or dlspose of a particular waste
that CWM is storing at its famhty under interim status. The petltloner argues that unless the
permit allows for storage of these wastes at the facﬂlty, CWM w111 1mmed1ately be in
violation of the permat once the permlt becomes effectwe: = ==

= Hazardous Waste Landﬁil The petmoner Ob_] ects to the condltlon wh1ch establlshed limits
on cyanide and sulﬁcle bearlng wastes that ; may be landfilled at the facﬂlty The petitioner
argues that these hm1tat1ons are. not approprlate for landﬁll operallons and that they should be
mod1ﬁed - - = =

The petmoner objects to the 1ncorporat10n of four spemﬁc attachments into the permit. The
petitioner believes that these attachments add unnecessary bulk and undesirable detail to the
permit. The attachments accordlng to the petltloner are also lncon51stent w1th the permit
oondmons in places and thus cause confusmn. = :

® Short Term Incmerator Permlt 'The petmoner Ol)] ects to the COI'ldIthIl whl ch subjects
CWM unnecessanly toa potent1a1 permit violation if the company inspects the number of
containers requ1red by the permit. finds no free standmg 11qu1ds but subsequently discovers
that an uninspected contamer ho]ds tree hqu1ds The petltloner wants the “Catch 227 effect of
this condltton ehmlnated e : e

The petltloner ob_] ects to the condttlons Wthh 1mproperly (accordmg to the petitioner)
exclude contalnenzed 'waste from that whlch may be. handled through the facﬂlty s ram-
feeder.. = o : - .

The petttloner objects to the condltlons ‘which require the automatlc cut off of wastefeed to
the incinerator when the wastefeed rates exceed limits spe01ﬁed for the vanous burning
periods (e g ' shakedown trlal burn and post tnal burn) - - -

RCRA AppealNo. 87-12 50f 8
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The petltloner Ob_] ects to the condltlons whlch requtre that if the thermal rehef vent (TRV) is
opened, the kiln damper must be operated to admit 5922 sctm of air to the kiln. The
petitioner believes that the requ1rements of thrs condlt.ron are without technical basis or
justification. The petitioner further- claims that EPA arbitrarily raised the combustion air
requirement to 5922 scfm, even thou gh State ealculatlons demonstrated that 1921 scfm of
combustion air will supply more oxygen than is requrred for complete thermal destruction of
organic constrtuents m the krln when the TRV opens =

The petitioner'objects to"‘ the conditl on whrch reqtlireS' CWM' to prepare and submit a new
trial burn plan for EPA’S approval ThlS condition also speetﬁes the conditions that must be
demonstrated in the tnal bum scenarros The petlttoner challenges the requirement in this
condition to demonstrate in each test the maximum thermal load to the incinerator and the
minimum resistance time. This requrrement 1s an error because these two conditions simply
cannot both be demonstrated in each test = e

The pet1t10ner Ob] ects to the eondltrons Wthh requtre that each batch of waste be analyzed
for 11 metals before it is fed to the incinerator, even if there is no limitation on the metals
content of wastes fed into the incinerator. The petitioner argues that there is no regulatory
requirement for these metal analy ses and, more important, the information gathered from the
metal analyses serves no purpose relevant to deciding whether wastes are acceptable for the
incinerator. The petltloner believes that this method of gatherlng data on metals fed to the
mcmerator unnecessarlly and umeasonably tnterferes w1th CWM s operatrons

= Rotary K:ln Inemerator - The petrt; oner ob_| ects to the eondltlon whlch prohlbrts the feed of
hazardous waste to the incinerator until another partlcular condltlon, which provides for
notice to and mspectlon by EPA. has been complied with. The petltloner states that EPA, in
writing the final permit, apparently decided that the eondrtron which provides for notice and
inspection is insufficient for the incinerator, and therefore CWM must not only submit as-
built drawings for the incinerator, but must also receive EPA’s written approval of those
drawings before feeding waste to the incinerator.. “The petitioner claims that the incinerator
as-built drawmgs should be treated 1n the same manner as all others tmder the permlt

The petttloner Ob_] ects to the condltlon whlch requ1res that CWM go th.rough a permit
modification to mcorporate its approved as-built drawings for the incinerator into the permit.
The petitioner believes that the inclusion of detailed drawmgs in the permit is unnecessary
and modlfymg the permlt to accompllsh this would be a waste of both CWM s and EPA’s
resources. '

RCRA Appeal No. 87-12 6 of 8
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The petrtloner objects to the condltlon which contams mspectlon requrrements for containers
to ensure that the contamers do not contain free standing. liquids. The petitioner objects to
this condition for the same “Catch 22” easons as explalned above under “Short Term
Incmcrator Perrnlt = -

The petrtloner ob}ects to the condltlon in whlch the Agency retamed the vxscosnty limits
instead of relying on manufacturers spemf cations. The petltroner suggested a similar
change to another condition (whrch sets out wastefeed llmrtatlons) in its comments on the
draft permit, and clanns that those comments applied equally to this condition and that the
changes whrch were made to the other condttlon should also be made to thls one.

The petrtloner objects to the condltlon for the rotary krln 1ncrnerator that is 51mllar to the
condition above under “Short Term Incinerator” con(:ernmg the exclusion of containerized
waste, and contests thls permlt COIldlthIl on the same grounds as it dld the earher condition.

The petltroner obJ ects to the eondmon for the rotary klln mcmerator that is 31mrlar to the item
above under “Short Term Incmerator conccrmng analyzing each batch of waste for metals,
and contests lhlS perrmt condltlon 0n the same grounds as 1t dld the earher condition.

The petrtloner Obj ects to the conclltlons whlch mandate automatrc waste feed cutoff when
atomizing steam pressure | to the seconclary combustor or to the kiln falls below 90 psig. The
petitioner suggests that the valve for a burner be described in the permit as “the lower limit of
the optimal operating range recommended by the manufacturer, rather than specrfymg a
particular ps1g llmlt ' = : :

The petltloner Ob_] ects to the condttton whrch reqtnres that the kﬂn damper admlt 5922 scfm
of combustion air into the kiln when the thermal relief valve is open. The petitioner believes
this condition to be improper and contests the condition on the same grounds as it did the
similar condltlon dlscussed above under “Short Term Incrnerator =

L Groundwater Protectlon. The petruoner Ob_] ects to the condrtlon whlch reqmres CWM to
analyze three metals and to measure for total metals ‘The petitioner claims that this condition
creates an 1nconsrstency in the final permit by requiring CWM to analyze for total metals
while elsewhere in the permlt establrshmg further regulatory obhgatrons contmgent on the
measurement of dlssolved metals - :

The pet1t1oner challenges the Agency s decrsron not to mclude in cond1t1ons under this
section the language suggested by CWM in its comments on the draft permit to assure that a
permit modification proceedmg would not be necessary if CWM or a laboratory with which
it deals, decrdes it must change the F1eld Parameter Form or Cham of Custody Form. The

RCRA AppealNoS? 12 7of 8
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petltloner bel1eves that these condrtlons wrthout the suggested language provrde another

example of the excessrve detarl mcluded in the pem‘ut The petitioner further argues that as
long as the permit ensures that proper procedures are followed to protect the integrity of the
sample, the form used to do so 15 lrrelevant : :

The petmoner Obj ects to the cond1tlon wh1ch requ1res that an evaluatlon plan be submitted if
a retest confirms the presence of hazardous constituents in a sample from a shallow well.

The petitioner clalms that, contrary to what EPA says in its response to the comments on the
draft permit, this condition reflects a definite preconcelved notion of what an evaluation plan
should include and, furthermore does not contain sufficient ﬂexrblhty to allow for a mere
investi gat1on of laboratory procedures where that mi ght be all that is approprlate

The petltloner Ob_] ects. to the condmon Wthh requl res CWM to submlt both a report and an
application for a permit modification within 30 days of completing an evaluation program,
and to the condition which states that CWM need not submit the application for a permit
modification if the Reglonal Admm1strator finds that the presence of hazardous constituents
in ground water was not due to-a release from a landfill unit or surface impoundment. The
petitioner questrons how CWM could possrbly know what the Reg1onal Administrator will
find before CWM has submltted its report. The petltloners beheves that these conditions are
confusing and unnecessary, and that the manner in which the two conditions interact is
unclear. The petmoner suggests either deletrng these requlrements or, at the very least,
amending the requirements so that the apphcatron for a perrmt modlﬁcatlon would not be
required untll after EPA has rev1ewed the report - = =

= Waste Analysns Plan The petrtroner ObjeCtS to EPA’s deletlon from the Waste Analysis
Plan of six exceptions to CWM's pre-acceptance procedures - The petitioner claims that this
change will substant1ally 1mpa1r its ability to respond promptly to hazardous waste cleanup
and disposal problems throughout the Regron The petitioner states that the Agency
apparently lncorrcctly assumed that CWM accepts these wastes without obtaining a detailed
chemical and physical analy51s of the wastes as required by 40 CFR Section 264.13(a)(1).
The petitioner further argues that the RCRA regulatlons require ‘the facility accepting
hazardous wastes to “obtain” such an analys1s at some point, but not necessarily to “perform™
such an analysis itself or have that analysis in hand before waste is received at the facility.
Finally, the petitioner argues that this change woulcl preclucle CWM from recelw ng an
unscheduled load of waste at the famhty ' —

The petltloner Ob_] ects to the cond1tlons concemmg the Waste Analysrs Plan which are in
need of changes to maintain con’rormlty with the change to the COI’Idlthl’lS requested in item 1
above under “Hazardous Waste Landﬁll e =
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Chemlcal Waste-Management
(Emelle,

RCRA Pefmiﬁf__

ORDER‘gRANTING INuPART:ANDaDENYING IN PART ;
= PETITIONS FOR - REVIEW e

_;péfmit under
(‘RCRA ), 42

aste;Management, Inc.

and

facility i , sparsely

1/ One petltIOﬂ for review was filed July 10 198?, by Alabamlans
for a Clean Env1ronment, the Alabama Conservancy, the Alabama
Chapter of the Sierra Club, and Greenpeace U.S.A., Inc. A separate
petition was f11ed by the*Alabama Chapter of the Sierra Club and
the Alabama Conservancy Counsel for these organlzatlons (referred
to collectlvely as "ACE _subsequently asked that these two
tre ' singleQrequest Eon;reVLew.; See Letter

- ial Officer Ronald L




: fact sy conclus1on of law, or in-

(Footnotéfl'

On September A1 198 egion IV subm ;ted-a response to the
petitions for review ( Reglon Response”) . as requested by the
Chief Judicial Offlcer. ~Also before me is CWM s "Opposition to
Petitions. for Revxew (Sept. 2, 1987), “Reply of Chemical Waste
Management, Inc. e Reglon IV Response to. Pet1t1ons for Review"
(Oct. 14, 1987), ‘and the State of Alabama's "Reply to Region IV
Response to Petltlon for Rev1ew and to Opp081t1on to Petitions
for Revxew (Oct “1; 1987) ﬁACE was 1nv1ted to submit a reply to
the Region's respons?” nd s . and it did so on
November 30, 1987 e

re nghway 36 Land Dev. Co., RCRA

~1987) 5 In reﬁBryant Waste Manage-
= -'_f(June :23,:1986): In re

CRA'AppealfNo.-84 3(a), at 2

Appeal No., - t 2 (S
ment, Inc.,.RCRAQ '”'”

Earth Indus._ '
(March 12, '




conclude that the peti-

3/ Reg1on IV challenges the standlng:of,thefStaté'oE Alabama to
petltlon for-review under 40 CFR §124.19, allegxng that the

State's authorlzed 1egal representatlve did not part1c1pate in

the permlt proceed1ng below. Although ‘the State ‘s current Attorney
General,; Don Slegelman,]part1CLpated below,-he did so as Alabama's
Secretary of State and,Attorney General-elect. Because the

matters ra1sed by the State's petltlon have been raised by other
petltioners,; ‘need not determlne whether.the State has standing.

CWM's challengeSzto perm1tgcond1tlons,IX.B. .d_and IX.B.4.c
and Attachment K-5 are re;ected based on Region IV's representa-
tion that certain errors in these terms will be corrected to
ellmlnate ‘interna QConfllcts and otherwmlnor5“naccuracies. See
Region Response at 103, 119, 120 = The Reg1one5hou1d also ensure
that its current nterpretatlon of the permit (see, e.g., Region
Response at 121) is maintained conslstently throughout the life
of the permlt'unles_f' 'mod1f1ed - o




1s and conditions
éééﬁry Lo protect

IV below. Region

commenters need be

Some permit

uthorlty.?

4/ RCRA §3005(C)L3J~states,that;»{e]ach;permlt“f * * gshall contain
such terms and conditions as the Administrator (or the State)
determines necessary 0 protect ‘human health and the environment."
42 USS.Cin. §6925(c)(3). Comparable language” appears in the
Agency's regulations 'See 40 CFR §2?0'32(b}(2) S




however, because

3/

{("EIS™) for

mpact Statement




considered.

&/ ] 1979).
1/ Jm",'1933}
8/ , 749-50 (D.C.

Cir. 9?4),.Port1and Cement Ass n v.”Ruckelshaus, 486 B.2d 3315,
384-87 (D.C. Clr. 1973), cert. denied, 417 U.S. 921 (1974);
Anaconda Co. .Ruckleshaus, 482 F. 2d 1301,'1306_(10th Cir.
1973); Warren County v. North Carolina, 528 F. Supp. 276, 286-87
(R DuN-Ci s 1931)¢:Maryland v. Train, 415 F. Supp. 116, 121-22
(D. Md. 1976).J — - =

5JEant_Rep. Cas.

—f1 : ncludea(l) the env1ronmental

impact of the'proposed actlon,;(Z) any unavoxdable adverse
environmental effects (3) alternatives to the proposed action;

(4) the relationship between local short term uses of the environ-
ment and long-time product1v1ty, and (5) any 1rrevers1b1e and
1rretr1evable commitments of resources. enta1led by the proposed
action. See 42 U*S?CTA () e




Tandhjudxcxa

concerns, part1C1patlon ”revlew.ﬁﬁ

IIIj The P

ACE and th’JState'oEPAlabama_summarll aséért that the
seven*year perm - 1o '

not to 1mpose

fact. Establléhi q

11/ See Pacif1c:Legal Foundation v. Andrus,;GS? B 2d 829 834

n.4 (6th C1r._1981) (rejectlng contentxon that functxonal equiva-
lency doctrine requires consideration of all five core issues

under NEPA):; Amoco Oil, 501 F.2d at 750 (funct1onal equivalency
doctrine applies where EPA procedures requ1re "orderly consideration
of diverse environmental factors and * * * 'strike a workable
balance between some of the advantages and d1sadvantages of full
application of NEPA'“ ~ {quoting Portland Cement Ass'n, 486 F.2d

at 386); Anaconda Co., 482 F.2d at 1305-06; Maryland v. Train,

415 F;_Supp_atalzzﬂ_ i




'mpéting concerns.

It

gies or ne

(AR 350}"

12/ The State of Alabama argues that a five- year term is more
appropriate becau=e the permlt is subject to a mandatory review
after five years under RCRA §3005{c)(3) - In its response to
comments on the draft permzt, ‘however, Reglon LV expla1ned that
it opted for a seven- year term because it expects the final
perm1tt1ng decision after the flve-year review to take 18 to 24
months. EPA Response t 'Comments'at 17 (AR 360).







used to force a complete.recon51derat 5 of the entlre regulatory

scheme in every?perm1t.proceed1ng, thereby undermlnlng the finality

lat1ons, and :

Thlrd,'the'omnibus'pro“lsio:

con51derab1e deference the regulatlon afford_the Reglonal Admin-

;40-CFR 5124 19 : Where the

“the omnlbus authority,

Reglonai Admlslstr tor declxnes tc exerC1s

a petltlon Eor rev1ew must ehow'that'the fallurento add the

gy the petitlon Eor rev1ew?mus show that t

go beyond th!

however,

"g/oﬁtransporters (40 CFR Part

263) and theiparallel regulaplons“of the s S iDepartment of

Tran:portat1on are 1nadequate to: protect publlc health and




dards for :ransporters f.hazardous'waspe' -there 1s some question

whether transpoftat1on;hazards are suEE1c1entiy related to the

treatment,_storage:and d1qposal 'f hazardous waste so as to fall

wlthxn the omnxbu ’éuthority establlshed by RCRA.SBODS

ACE also summar ly-attacks the Agency s 1andf1ll design

regulatlons;'stating that the'requxred plas'1c"1pners are inade-

throughout_the t;me the waste remains

quate to protect groundwate“

prevent1on-of ngra 1on-forever, or even

32 314 (1982).

4# Fed Reg.

13/ Contrary'to ACE s'assert1ons, the Reg1on d1d not refuse
altogether to acknowledge its omnxbus authorlty.- In fact, it
exercised this authority to retazn an existing shallow well
monitoring system, and to requ1re waste feed analysis for metals.
EPA Response to Comments at 33, (AR 360).t ‘Region IV was aware
of and used its omnibus power as 1t deemed _necessary to protect
public health ‘and the envxronment -




example,ﬁthe Reglon doubled"the requ1red 45— ay comment period (40

CFR 124 10(b})'toﬁ 0 days,_held e publzc 1nformatlona1 meeting
not called for by the rules, - -“and had extra coples of key docu-

ments avallable ‘at - wo locatlons_ln addltlon to the official docu-

ttl5/%

ment repOSLtory eglon Response“at”l? 23 'hMoreover, the rules

themselves ensure the draft permlt_ls xplalned and summarized

in a Fact Sheet'n't he publlc can comment.me“nlngfully at the

comment,_the Regxonal Admfn1strators are closest to the process

14/ ACE complaxns that 1nEormat10n obtalned at*the publzc meet ing
could not be used in developing comments on ‘the permit because the
public meeting was held the same day as the public hearing. At

the hearing, however, -counsel for ACE requested that the public
comment period be extended (AR 350, Tr. 154), which is precisely
what Region IV did. The Region accepted written comments well
after the public meet1ng, and presumably any comments based on in-
Eormatlon obta1ned at that meetlng were submltted durlng this time.

15/ Although some persons'or groups wanted personal copies of
these voluminous materials, costs precluded this alternative. The
Region reasonably concluded that existing copies should be placed
in the community most directly affected by the facilities, Sumter
?ounty Reglon_Response at 22 EPA.Responsesto}Comments at 14

AR 360). == Easseea =

16/ ACE cr1txclzes Regxon IV Eor not summarlzlng ‘the permit
application (as opposed to the draft permlt) ~The rules, however,
contemplate that public comment be directed to the draft permit

so that it is focused on the. tentative views of the decisionmaker
rather than those of the appllcant “'45 Fed._Reg. 33 408 (1980).

1T The Reglon recelved approx1mate1ym145'wr1tten comments on
the draft permit, and 78 persons made statements at the public
hear1ng Reglon Response at 3,223, =




and how ﬁo g ibé?¢hd¥tﬁé':ﬂ:”'ﬂ

comment requirements described
in the rules

ACE als _ that ;he permxttﬁ gprocess was procedurally

deEectlve because Reglon IV"OffICIals falled to'remaln objective.

It argues that EPA was 1mprope" b1ased because (1) the Emelle

facxllty accepts Superfund cleanup waste EromiEPA contractors,

(2) CwM employs former EPA“0E£1c1als,-and Wfstatements made by

EPA off1c1als reflected a predlsp031t10n'to_1ssue the perm1t. ACE

ACE's argumen:e

Clean Envlronment,f“'“”*
Rbak th15 afgument i
showlng Of-blas_Or“

ACE are too_remote : 3Furthermore, public




Dated:

18/ Ordlnar'ly 11 conditions unrelated to the incinerator
would become 1mmed1ate1y effective. CWM requests 30-days
notice before these conditions. become effective to facilitate
the transition from interim status to- permitted operations.

I believe this request should be ddressed in the first instance
by the Reg:anal Administrator. g




.___di-:'k"f'ipI'cé;'r's”'b:-* _SERVICE

I heteby certzfy that coples of.the Eoreg01ng Order Granting
in Part and Denying in Part Petitions for Review in the Matter of
Chemical Waste Management, ‘Inc. (Emelle, AL) ‘RCRA Appeal No.
87-12 were served upon the following persons

By first class maiJ
postage prepald i

J. Brian Molloy
Mary G. Edgar
Piper & Marbury :

888 Szxteenth Street, NW
iﬂashlngton, __20006

Gary A. Davxs
Attorney at Law
707 South Gay Street
Knoxville, TN 37902

‘-1lzabeth Oshezm

Assistant Regional Counsel
Solid Waste & Emergency Response
-~ Law Branch.
‘U.S. EPA, Region IV

345 Courtland Street, NE
Atlanta, GA 30365

R. Craig Kne1sel
Ray Vaughn Gl “

Assistant Attorneys General_w
Office of the Attorney uenera _
Alabama State House ' s
11 South Unlon“Street;
Montgomery; 3436130;

Sandra Beck .
Regional Hearlng-clerk
U.S. EPA, Region IV
345 Courtland Street,
Atlanta, GA 30 '

By hand’ﬁéii§§%§

Bessie Hamm1e1 '
Headquarters Hearlng Clerk
Room 3806 2 5—1;Qg

- : :.. \
= L 0 )
- Brenda H. Selden, Secretary
to_;hg*ChieE*JuQicial Officer

Dated: 5/51/3/5/



