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404 PROGRAM SUBMISSION AND APPROVAL PROCESS

. RECEIPT OF STATE SECTION
. . . 404 PROGRAM SUBMISSION

SUBMISSION MUST CONTAIN 3 COPIES OF THE FOLLOWING

A LETTER FROM THE GOVERNOR REQUESTING PROGRAM APPROVAL

A COMPLETE PROGRAM DESCRIPTION .

ATTORNEY GENERAL'S STATEMENT

A MEMORANDUM OF AGREEMENT WiTH THE REGIONAL ADMINISTRATOR
. AMEMORANDUM OF AGREEMENT WITH THE SECRETARY

COPIES OF STATE STATUTES AND REGULATIONS

ADMINISTRATOR PROVIDES COPIES OF STATE’S ‘

SUBMISSION TO C.0.E.,, F.W.S., NM.F.S.
. WITHIN 10 DAYS OF RECEIPT

. ' .
‘ E.P.A, NOTIFIES STATE WIiTHIN 30 DAYS OF RECEIPT
WHETHER SUBMISSION IS COMPLETE

ONCE COMPLETED SUBMISSION 1S RECEIVED E.P.A. ) '
PUBLISHES PUBLIC NOTICE OF STATE’S APPLICATION

s

NOTICE MUST INCLUDE

-, ) COST OF OBTAINING A COPY OF STATE'S SUBMISSION

WHEN AND WHERE STATE'S SUBMISSION MAY BE REVIEWED

. BY THE PUBLIC

’ WHO THE PUBLIC SHOULD CONTACT WITH QUESTIONS

, - OUTLINE OF FUNDAMENTAL ASPECTS OF STATE'S PROPOSED
PROGRAM AND E.P.A. ‘s REVIEW AND DECISION PROCESS N

NOTICE OF PUBLIC HEARING, AND 45 DAY COMMENT PERIOD

S

PUBLIC HEARING

.7 HELD NO LESS THAN
30 DAYS AFTER NOTICE

\ AN \ v B

: COMMENT PERIOD OF NO LESS THAN

IF STATE SUBMISSIONIS | ~__45DAYS AFTER NOTICE .
CHANGED, REVIEW PERIOD : >
BEGINS UPON RECEIPT A L STATE AND E.P.A. MAY
OF REVISED SUBMISSION ADMINISTRATOR APPROVES OR / EXTEND REVIEW PERIOD
DISAPPROVES OF PROGRAM WITHIN 120 DAYS

OF RECEIPT OF COMPLETE PROGRAM SUBMISSION )

I

DISAPPROVES - ’ APPROVES

NOTIFY STATE OF REASONS FOR . ADMINISTRATOR NOTIFIES STATE AND

DISAPPROVAL AND ANY MODIFICATIONS PUBLISHES NOTICE IN THE FEDERAL REGISTER '
OR CHANGES NECESSARY FOR APPROVAL

’
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I. Part 124—Procedures for
. Decisionmaking.

A. What Does This Part Do?

Part 124 establishes the procedures for
issuing, denying, modifying, revoking
and reissuing, or terminating EPA-issued
RCRA, UIC, PSD, and NPDES permits. It
also establishes procedures applicable
to certain State administered permit -
programs.

This framework gives EPA the
discretion to process RCRA, UIC, PSD,
or NPDES permits separately or in
combination. While consolidating permit
procedures is not mandatory, it is
encouraged whenever a facility or
activity requires permits under more
than one statute. Without consolidation,
a facility needing multiple permits.
would repeat the entire permit process
for each permit. But with the opportunity
for joint issuance of draft permits, joint
comment periods, and joint public
hearings under Part 124, a facility would
go through the process only once.

When EPA issues all the permits
required by a facility, the process may
be consolidated at any time. When
responsibility is divided between EPA
and a State, the regulations encourage
joint proceedings.

Part 124 includes procedures for
issuing permits under regulations
implementing the “prevention of
~-- significant deterioration” (PSD)
provisions of the Clean Air Act. These
procedures are similar to 40 CFR
§ 52.21(r). No parallel requirements have
been included in Parts 122 and 123
because. the mechanism for approving
State programe muder the Clean Air Act
differs-from that for other permit
programs., EPA will explore the
possibility of more comprehensive
consolidation in the future,

B. How Does This Part Work?

Under these procedures, a facility
must apply for a permit under the
requirements in Part 122 (RCRA, UIC,
NPDES) or 40 CFR § 52.21 (PSD). The
Director reviews the application and
notifies the applicant when the
application is complete (§ 124.3). The
Director-then decides whether to deny
the application or prepare a draft
permit. If the former, the Director issues
a notice of intent to deny; if the latter, he
or she prepares a draft permit under
§ 124.6. Both decisions are accompanied
by a “statement of basis” (§ 124.7)ora
“fact sheet” (§ 124.8) that becomes part
of the “administrative record”
assembled for all EPA-issued permits
(8 124.9). Because of practical limits on
EPA’s ability to explain in
comprehensive detail each of the
permits it issues, the depth of discussion

!

in the fact sheet or statement of basis
will be related to the importance of the
issues involved and their controversial
nature,

Decisions to modify, revoke and
reissue, or terminate a permit (§ 124.5)
also require the Director to deny the
request or prepare a draft permit. The
Director may take any of these actions
either on his or her initiative or by
acting on a request submitted by any
interested person. Denials of requests
for modification, revocation and
reissuance, or termination, unlike
denials of applications, are not subject
to public notice, public comment or
public hearings. If the Director decides
to deny the request, he or she sends the
requester a notice briefly stating reasons
for the denial. This notice is not
accompanied by a “statement of basis"
or a “fact sheet.” And an
“administrative record" is not
assembled. Denials of requests for
modification, revocation and reissuance,
or termination cannot be formally
appealed to the Administrator under
§ 124.19 but only informally under
§ 124.5(b). All draft permits prepared
under §§ 124.5 and 124.8 are subject to
public notice (§ 124.10), public comment
(8 124.11) and, in suitable cases, public
hearings (§ 124.12). This process allows
any interested person to bring forward
any comments or questions concerning
the draft permit or its supporting
materials. After the comment period
(including any public hearing) has
closed, EPA issues a final decision on a
permit (§ 124.15}. The final permit
decision is accompanisd by a respensge
to all significant comments (§ 124.17)
which, together with additional
supporting material, completes the final.
administrative record (§ 124.18).

Whenever commenters on a draft
permit ask that changes be made, the
final permit will not become effective
until 30 days after notice is served under
§ 124.15(a). This gap between the date of
issuance and the eifective date of a final
permit allows interested persons time to
appeal a decision on a RCRA, UIC, or
PSD permit to the Administrator under
§ 124.19 or request an evidentiary
hearing for an NPDES permit under
§ 124.74. If no such comments are
received, the final permit is issued and
effective the same day.

When an approved State program is
the permitting authority, the State
Director must prepare a draft permit,
provide public nolice and opportunity
for a hearing and allow the public at
least 20 days to comment on the draft
permit before a final permit is issued. A
fact sheet for all major permits is also
required. (These regulations do not

include requirements for processing
State-issued PSD permits.) Section
headings (or when necessary, paragraph
headings) have been highlighted to make
it easier to identify which Part 124
requirements apply to approved State
programs.

C. What Kinds of Hearings Are
Available Under This Part?

There are three kinds of hearings
available under Part 124: the public
hearing, the evidentiary hearing and the
non-adversary panel hearing.

(1) The Public Hearing. Section 124.12
describes a public hearing that is purely
legislative in nature. Public hearings are
granted in two situations: (1} upon
written request, if the Director finds “a
significant degree of public interest” in a
RCRA, UIC, PSD, or NPDES draft permit
or (2) without request at the Director's
discretion. At such a hearing, oral or
written statements and data concerning
the draft permit can be submitted by
any Interested person. In general, this is
the only type of hearing that will be held
on RCRA, UIC, or PSD permits. Limited
exceptions to this rule are described
below.

(2) The Evidentiary Hearing.
Evidentiary hearings are provided for in
Subpart E. These hearings are available
whenever NPDES permits are contested,
if a written request is filed within 30
days after a decision on the final permit.
Evidentiary hearings also are available
whenever RCRA permits are terminated.
Under certain circumstances (outlined in
§ 124.74(b)(2)), persons requesting an
evidentiary hearing on an NPDES pezmit
also may request that the evidentiary
hearing include closely related
conditions of a RCRA or UIC permit.
PSD permits can never be made subject
to a Subpart E hearing.

(3) The Non-Adversary Panel Hearing.
Subpart F contains procedures for
conducting a non-adversary panel
hearing. These new procedures
primarily apply to specific kinds of
NPDES permits. Panel hearings may be
held for first decisons on any CWA
variance and for the issuance of any
other NPDES permit which conslitutes
“initial licensing™ under the
Administrative Procedure Act. The
Regional Administrator also may use
these procedures when making RCRA or
UIC permit decisions, or when preparing
a draft NPDES general permit under
§ 122.59. Finally, the parties to an
evidentiary hearing under Subpart E
may agree to use Subpart F procedures
instead. Whenever a Subpart F hearing
is held on one permit and other permits
subject to this Part have been
consolidated with that first permit, all
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the perniits are processed together under
SubpartF.

In a panel hearmg the Presiding
Officer sits with a panel of other EPA
employees. Together they question the
participants, rule on requests for cross-
examination, and schedule _
supplemental hearings for cross-
examination. A.recommended decision
is issued and becomes final if not
appealed to the Administrator within 30
days. (The Presiding Officer will
generally be an Administrative Law’
Judge. Persons: other than

Administrative Law Judges may serve as

Presidirig Officers if ho NPDES permit
other than a general permit is involved:
or by agreement of the: parties. if an.
NPDES: permit other'than a general
permit is involved.)

To clarify the different types of ‘
hearings available, EPA has adopted: the
following terminology:

A “public hearing"” is a hearing under
sectionr 124.12.

An “evidentiary hearmg is a hearing -
under Subpart E of Part 124,

A “panel hearing” is a hearing under .

Subpart F of Part 124.

A “formal hearing” is either a heanng
under Subpart E or a hearing under
Subpart F, since both types of hearings
conform to the formal hearing
requirements of the Administrative
Procedure Act.

These terms can be found in the
“definitions” section (§ 124.2). -

D. How Does This Part Relate to the
June 14, 1979, Proposed Regulations?

The following is.a discussion of
significant commnients received and the -
basis for revisions made to Part 124 of

.the proposed regulations. Minor .
editorial changes have been made in
most sections and are not discussed.

EPA has attempted to address all
significant comments received on this
Part during this rulemaking. However,

_the procedures in Part 124 are a direct
outgrowth of the procedures in the final
NPDES regulations published June 7,
1979. See 44 FR 32854. Many comments
addressed in the preamble to those
regulations apparently were answered
satisfactorily and were not raised again.
As they still may be relevant to a full
understanding of these procedures, the
reader may find it helpful to read the
preamble to the final NPDES regulations
as well as this preamble.

§ 124.1 Purpose and scope.

A number of commenters questioned

the value of the entire consolidation
effort. Several points were made.

{1) Consolidation will be too
cumbersome.

Several commenters argued that-
consolidation would slow down the-
permitting process to the pace of the
slowest permit. They provided graphic
examples of how confusion would result
wherr decisionmaking on one permit
interacted with decisionmaking on
another. These commenters also argued
for the efficiency of a facility getting its
permits in sequence, as they are needed,
rather than all at once. Accordingly, the
comments suggested that consolidation

" ought to be at the option of the permit

apphcant.

While issuing several permits together
often may take longer than issuing the
first of a sequence of permits,. this is not
the whole picture. First, RCRA, UIC,
PSD, and new source NPDES permits

are constructiorr permits. A new facility -

or activity which requires a permit
under more than one statute must obtain
all required permits before construction
can begin. Thus, it is the granting of the
last permit, not the first, that completes
the job of specifying the environmental
requirements applicable to a plant.
Planning and financing often cannot
proceed until those administrative
requirements are fixed. Consolidating
the procedures, in almost all cases, will
accelerate the granting of that last and
most important permit.

Second, and more: 1mportant, the very
process of issuing permits to a major
source in sequence, rather than at the
same time, leads to problems ofits own.
The issuance.of an earlier permit may
have been based on assumptions about
what a later permit would require..
When the later permit imposes
unanticipated requirements, the first
permit then may need to be re-
examined. Moreover, evidence
introduced at a later permit proceeding

" may affect the evidence at an earlier

proceeding and call into question an
earlier decision. Whenever such
situations arise, the Agency (and the
applicant) are faced with either trying to
patch up the earlier permit, which is
slow and cumbersome, or moving-
toward.final action and judicial review
with questions 6f consistency '
unresolved. Consolidation at least

" provides a mechanism by which such

problems can be identified and resolved
before the final permits are issued.

For these reasons EPA has rejected
the suggestion not to proceed further
with consolidation at this time.*

*One commenter argued that these regulations
should bedelayed because of possible
inconsistency with the Energy Mobilization Board
proposals. In fact, these regulations are enttrely
consistent with that legislation. Both the House and
Senate versions of the bill place their major
emphasis on coordinating, and where possible,
consolidating decisionmaking for a facility. This is
also the aim of these regulations.
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EPA also has rejected the suggestion
that consolidation should be the choice
of the permit applicant only. The
regulations provide that the permit
applicant may request consolidation,
and in most cases considerable weight
will be given to that request. There may
be some cases when staggering the
issuance of permits fits a project
construction schedule better than
issuing all the permits together, and
when the dangers inherent in issuing
permits in sequence are worth risking.
However, both the States’ and EPA's
interests in handling their own workload
and the publicinterest in effective
environmental regulation also must be
considered. Since-both of these interests
could be served by consolidaling,
permits in a particular case, the
suggestion to give the permit applicant
veto power over consolidation has not
been accepted.

(2) New programs should not be .
consolidated with older ones.

One commenter argued that because
the RCRA and UIC programs are new,
untested, and subject to change, they
should not be consolidated with the
NPDES and PSD programs.

We agree that these programs are new
and that consolidation is an untested
effort. It is quite likely that in a few
years, these consolidated regulations
might be comprehensively rewritten to
account for what we will have learned,
just as the NPDES regulations had to ba
revised in light of practical experience.

However, this is no reason for

< avoiding consolidation. From the very

beginning of these new programs,
questions about their relationship to
each other and to older permit programs
were inevitable, These consolidated

regulations are simply an effort to

address in advance some of those
questlons explicitly rather than to
improvise solutions later on a case-by-
case basis.

{3) Consolidation will make NEPA
more broadly applicable,

When these regulations were
proposed, the preamble stated EPA's
position-that the National
Environmental Policy Act (NEPA) does
not require preparation of an
environmental impact statement (EIS)
when permits are issued under the
RCRA, UIC, or PSD programs, or when
non-new source NPDES permits are
issued. 44 FR 234247. (June 14, 1979)

No comments opposing this position
were received, and a number of
comments supported it, either directly or
by necessary implication. Accordmgly.
the same position has been adopted in
the final regulations. See § 124.9.

Several commenters were concerned
that consolidating permits would make



This nformatonys et ety T 48 KIS QB MASRUAY.

at(})’EfQA. ?éwllfiweg rrgﬁtaiak%lﬁgﬁ%shgot endorsgmy)nline.

NEPA more broadly applicable. One
commenter argued that even though PSD
permits are exempt from NEPA by
statute, if a PSD permit were
consolidated with a new source NPDES
permit for the same plant, PSD issues
might have to be discussed in the EIS on
the NPDES permit. The result would
make NEPA applicable to the PSD
permit despite the explicit language of
the Clean Air Act.

EPA agrees that this is an anomalous
result, but it is hard to see how to avoid
it. Given the explicit language of many
NEPA cases that all the reasonably
foreseeable major impacts of a project
must be discussed in an EIS, a strong
argument can be made that the kind of
comprehensive balancing analysis
NEPA contemplates would be
impossible if air quality impacts were
totally excluded. This argument,
however, does not rise or fall on
whether the permits are consolidated. It
applies just as strongly to an NPDES
permit issued to a source after or before
a PSD permit. Indeed, in one recent case
EPA has been challenged for its failure
. to adequately consider air issues in an
EIS on an NPDES permit issued after the
source’s PSD permit. Save the Valley,
Inc. v. EPA, Civil No. 79-3058 [6th Cir.
1979). In such a case, issuing permits in
sequence rather than together will likely
lead to confusion of the NEPA issues. If
the EIS is prepared forone permit before
another permit is issued, any new
information provided in subsequent
permit proceedings may lead to charges
that the EIS isinadequate for not
considering it. If the EIS is prepared
after some of the permits are issued, any
new information in the EIS, conversely,
may lead to charges that the
consideration of the earlier permits was
inadeguate.

_ Gonsolidating permit proceedings
offers a procedural wehicle for avoiding
these results and ensures that work on
the EIS does not have to be re-examined
in the context of an individual permit
decision. »

§ 1242 Definitions.

A few commenters stated that the
regulations did not clarify whether
permit modification, revocation and
reissuance, and termination would be
processed through the same procedures
as permit issuance and denial. Te make
this clear, the regulations identify, on a
section-by-sectipn basis, which kinds of
permit actions are concerned.

This section has also been rewritten
to specify more precisely the definitions
that apply to the PSD program, and to
kelp make clear that, for PSD, the
general provisions of Part 122 do not

apply.

§ 124.3 Application for a permit.

(1) A number of commenters urged
EPA to specify a date by which an
application should be considered
complete. One commenter suggested
that this date should be the date of a
complete response to the Director's
request for additional information. EPA
has accepted this suggestion, buf has not
accepted a second suggestion to limit
the Director's authority to request
information that will meke the
application complete. Without the
power to require such information, the
Director will not be able to make
responsible decisions. If the Dircctor
believes an application is incomplete
and needs to be supplemented, this
section now requires him or her to list,
in a notice of deficiency, all the
information needed to make an
application complete. The limiting factor
is that not more than one deficiency
notice may be issued in any given
permit proceeding.

(2) Beyond this, many commenters
urged that EPA set legally binding
deadlines for its own actions under this
Part. These comments have not been
fully accepted for the reasons set forth
inthe preamble to the final NPDES
regulations, See 44 FR 32892 (June 7,
1979).

But, EPA has partially accepted the
comments where major new facilities or
activities are concerned. EPA will now
set and make public a schedule for
decisionmaking for each new project.

The schedule is,not legally binding,
although EPA expects schedules to be
followed in most cases. If schedules
were set so that they could be met in all
cases, they would not be of much use as
a management tool. Accordingly, EPA
expects to set schedules tight enough to
pose some risk of not meeting them, and
it expects some schedules will not be
met. This provision does not apply to
PSD permits as they are already subject
to a one-year, statutorily imposed,
timetable for decision.

(3) Some commenters recommended
that § 124.3(a) explicitly exempt UIC
activities authorized by rule under
§ 122,37 from the application
requirement. This section does not apply
to them because UIC activities
authorized by rule do not “require a
permit.” An exemption has been added
to the final regulations to make this
explicit.

[4) 40 CFR § 52.21{r){3) provides that
certain sources requiring a PSD permit
need not go through EPA permitling
procedures if the relevant State has
already provided an equivalent
opportunity for public comment. These

provisions have been included in Part
124 as § 124.3(b).

§ 124.4 Consolidation of permit
processing.

(1) EPA has redrafted proposed
§ 124.4 in its enfirety. The proposal
covered both existing and new facilities
and allowed applicants to delay filing
RCRA and UIC permit applications for
up to 180 days in order to consolidate
them with applications for new NPDES
permits or with reapplications for
expiring NPDES permits.

These elaborate provisions were
included in the proposal because RCRA
and UIC permits were to be granted for
the life of the facility. Thus, it was
necessary to provide a special
mechanism to coordinate issuing these
permits with renewals of five-year
NPDES permits. Now that RCRA permits
and UIC permits for Class I wells also
will be issued for fixed terms, it will be
much simpler to coardinate by allowing
the Director to set permits to expire
simultaneously; the regulations have
been rewritten to provide for that.

A special provision for coordinating
applications is unnecessary for new
facilities. Since all permits subject to
this Part wil be required at the same
early stage of the project’s planning,
there will be a natural incentive to file
corresponding applications everrearlier
and at about the same time.

(2) A number of commenters
(including some wha opposed the
concept of consolidation) urged that )
States should be required to consclidate
permit proceedings with EPA whenever
EPA and a State share permitting
authority for a given facility or activity.
EPA believes it would be unwise ta start
the consolidation effort by compelling
the States to act in parallel with the
Federal government whenever the
Federal government saw fit. Becauvse the
efficiency of the consolidation effort will
partially depend on State cooperation,
the comment has not been accepted. The
regulations have been amended 1o
rellect EPA’s position that approved
States are encouraged to consolidate
applications, but are not required to do
s0.

(3) The sections relating to
consolidation of draft permits were
originally part of proposed § 124.6.
Proposed § 124.6{d) has been combined
with the new § 124.4 1o make clear that
consolidation can occur at different
stages in the permitting process.
Comments addressing proposed
§ 124.6(d) are answered here.

Several commenters objected to the
potential consolidation of PSD permits
with other permits. They argued that
consolidation of PSD permits would

HeinOnline -- 45 Fed. Reg. 33407 1980



. C .
This information is reproduced with permission from HeinOnline, under contract to’EPA. By including this material, EPA does not endorse HeinOnline.

33408

Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

cause unreasonably delay, and might
even breach the one-year statutory
deadline imposed by CAA séction
165(c).

EPA disagrees. Compliance with the
statutory deadline has not been a
problem with the vast majority of PSD
permits. The apphcant's right to a
speedy decision is explicitly preserved
by § 124.4(e) which provides that
consolidation leading to a breach of the
deadline will not occur without the
applicant's consent. One year is short
compared to the time generally needed
by the private sector to planand .
construct a facility without regard to -
any Federal regulation; large facilities
often require more than a decade.
Taking longer to process the PSD permit,
alone due to consolidation is likely to be
more than offset by the shorter time
needed to process other permits for the
same facility and by gains from
considering applications together
instead of sequentially. Because it is the
application date which fixes the right to
available PSD increments, consolidation
will not affect a facility’s “place in line”
for available increments.

§ 124.5 Modification, revocation and
reissuance, or termination of permits.

This section combines proposed

§§ 124.5.and 124.7 under a single
heading in order to eliminate an .
unnecessary distinction between actions
arising out of requests by interested
persons (including the permittee) and
actions undertaken by the Director
without any preceding request. Whether
a'modification, revocation and
reissuance, or termination is based on a
request or on an independent decision
by the Director, the action must be ~
supported by cause under §§ 122.15 or
122.16. This section has been amended
to allow the Director to request the
submission of an updated application
whenever a permit is being modified
and to require the submission of a new
application whenever a permit is being

. revoked and reissued. A draft permit
must be prepared for any modification
or revocation and reissuance unless the
permit modification, qualifies as a minor
modification under § 122.17. A “notice of
intent to terminate” is a type of draft
permit and is issued for all proposed
terminations. These drafts, whether in
permit or notice form, are processed the
same as any draft permit prepared
under § 124.6. They are accompanied by
a statement of basis (§ 124.7) or a fact
sheet (§ 124.8), based on the
administrative record (§ 124.9), subject
to public notice (§ 124.10), and public
comment (§ 124.11) and public hearings
(§ 124.12). Terminations of RCRA and

NPDES permits are eligible for
evidentiary hearings under § 124.74,

(1) EPA has kept this section separate
from thé section on draft permits
(§ 124.6) for two reasons. First, EPA
wants to distinguish permit actions that
can be initiated only by the permittee
(permit issuance based upon an
application under § 124.6) from permit
actions that can be initiated by the
Director (124.5).

We emphasize this distinction in
response to one commenter who asked
whether the Director could prepare a

- draft permit for a facility that had not

even applied for one. The Director’s
authority to take permit actions without

. having received an application is limited

to the situdtions specified in § 124.5 and
to general permits and-permits by rule.
Second, EPA wants to distinguish a
denial of a request for modification,
revocation and reissuance, or
termination under § 124.5 from a
tentative decision to deny a permit .
application under § 124.6.The former is
not subject to the same procedures as a
denial of an application for a permit.
Notice of a denial of a request for
modification, revocation and reissuance
or termination is not a draft permit and
there is no opportunity for public
comment, a public hearing or a formal
administrative appeal. These denials are
subject only to an informal appeal under
§ 124.5(b).

In adopting this position, EPA rejected
comments urging that modification
denials be appealable through the same
agency procedures as permit igsuance or
denial. Departures from the cycle of
permit issuance and periodic

‘reexamination should not be encouraged

in such a manner. If encouraged, they
could keep many permits in a state of

-perpetual reexamination thus impeding

the control program being implemented.
(2) Other commenters urged that the
Director should be required to consult
with the permittee beéfore he or she
modifies, revokes and reissues, or
terminates a permit. In most cases,
modifications by the Director will be
triggered by information submitted by
the permittee, and the Director may
determine whether “cause” exists under
§ 122.15. Therefore, “surprise”
modification actions will be rare,

" Although EPA agrees(that consultation

may be advisable in many cases, there
may be other cases where it is not
advisable. Accordingly, the comment
has not been accepted. .

(3) The Natural Resources Defense
Council asked that interested persons
besides the permittee be allowed to
request permit modification, revocation
and reissuance, or termination. EPA
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agrees with this comment and has
rewritten § 124.5 to refloct this.

{4) This section does not contain
special procedures for modifying PSD
permits. EPA will decide whether stich
procedures are necessary when it
promulgates rules based on its
September 5, 1979 Notice of Proposed
Rulemaking and may amend this section
at that time. This section, however, does
contain procedures based on 40 CFR
§ 52.21(w) for terminating PSD permlts.
Since the purpose of § 52.21(w) is to
quickly adjust permits granted under an
erroneous interpretation of the law to
the clear standards of the Alabama
Power decision, no procedures are
provided for those decisions. They
simply will be granted or denied by the
Regional Adntinistrator upon written
application.

§ 124.6 Draft permils,

(1) A number of commenters objected
to the use of draft permits. These
commenters would perfer to comment
on the permit application before the
agency takes a tentative position
instead of after such a position has been
taken and prepared in the form of a
draft permit. These commenters feel that
preparmg a draft permit creates the
impression that the agency already has
prejudged the case. EPA disagrees with'
this view. A draft permit functions only
as a lenlative decision on the Issuance,
modification, revocation and reissuanco,
or termination of a permit. It is a mere
proposal, subject to change based upon
comments received during the public
comment {including the public hearing)
period. Moreover, there is a major
advantage to the public in commenting
on the draft permit rather than on tho
application alone. Comments on the
application are invariably restricted to
the content of the application, reflecting
only the applicant’s analysis and pollcy
choices. The draft permit, on the other
hand, embodies the tentative views and
analysis of the decisionmaker who the
comments are, ultimately, designed to
influence, Therefore, comments on &
draft permit can be written in @ more
focused and informed way. o

(2) This section also has been
amended to make clear that the
standard permit provisions of Part 122
do not apply to PSD permits.

§ 124.7 Statement of basis.
§ 124.8 Fact sheet.

(1) EPA has rejected comments urging
that the discussion requirements in both
these sections be expanded. As
explained in the preamble to EPA's
Final NPDES Regulations (see 44 FR
32881 (June 7, 1979)), the statement of
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basis is supposed to be a brief summary
that meets minimum requirements. If the
Director needs fo provide more delail,
he or she always may prepare a fact
sheet, which is more comprehensive
than a statement of basis.

(2) EPA also has rejected comments
urging that the statement of basis
requirement be eliminated for UIC
permifs for Class II wells. Preparing a
statement of basis should not be
burdensome even for individual wells,
and the burden under the UIC program
will be eliminated for injections
authorized by rule (§ 122.37) and
reduced for injections within area
permits (§ 122.36).

(3) Commenters suggested that EPA
define “major permits” more precisely.
Though this would be desirable, the
comment cannot be accepted now. Such
a definition is a function both of EPA's
kriowledge of the impact of the pollution
involved ard of its resources to address
this aspect of permit issuance. Both are
too uncertain right now to justify
departing from the present approach of
year-by-year designation of “major”
permits, which is described in § 122.3,

§ 1249 Administrative record for draft
permits when EPA is the permitting
authority.

(1) Several commenters urged EPA to
include supporting as well as
nonsupporting documents in the
administrative record. Because the
documents for draft permits under this
section will generally comprise most of
the material in the final administrative
record, EPA agrees that the record
should include both kinds of documents.
Fact sheets (and, to the extent
discussion is needed, statements of
basis) also should be objective
statements of the issues faced by EPA
and should cite documents on both sides
of controversial issues. No change has
been made because the existing text is
consistent with this interpretation.

{2) Another commenter suggested that
all material in the administrative record
be stamped with the date of submission.
This approach, or a variation of it, might
be advisable in some cases {or for some
documents). However, right now EPA
does not know enough about handling
these administrative records to specify a
particular approach on questions of
detail in this regulation.

§ 124.10 Public notice of permit actions
and public comment period.

(1) Several commenters stated that
this section sounded as if public
hearings could not be scheduled when a
permit is issued and would only be held
in response to reguests received during
the public comment period. The

commenters assumed, and EPA agrees,
that hearings often will be scheduled at
the same time the public notice is
issued. A sentence has been added to

§ 124.10{a) to make this clear.

{2) One commenter guestioned the
provision for giving notice of 404 permit
action to adjacent properly owners,
arguing that the identity of such owners
in some cases, might be very hard to
determine. Although EPA believes such
cases will be rare, the language has
been changed to require notice to be
given to “any reasonably ascertainable”
property owner.

(3) Another commenter objected to the

“comment” in the proposal that gave the
Director the discretion to use press
releases as a method of public notice.
Although EPA eliminated that
“comment,” the Agency recognizes that
the use of press releases for public
notice is both customary and often
essential for any organization that
wants to communicate with the public.

{4) Finally, one commenter objected to
the inclusion under § 124.10{d) of 2
“summary of major conditions" in the
notice of draft permits. It argued that
this would either lead to long notices or
to litigation for failure to provide an
adequate *summary.”

EPA agrees and has eliminated
summaries from the public notice
requirements. Not only would
summaries result in long public notices,
they would also impose an increased
burden on the Director by requiring the
preparation of an additional document.
Since summaries repeat essentially the
same information contained in the
permit application, draft permit and
statement of basis or fact sheet, EPA
has decided to require copies of the
latter documents to be sent to certain
persons instead. This requirement would
spare Directors from an additional
burden without sacrificing public
participation. Other interested persons
may request copies of these documents.

§ 124.12 Public hearings.

Several commenters argued that the
ground for granting a hearing—
“significant degree of public interest"-—
was vague, and that it did not take
account of the permit applicant's
interest (or someone else’s interest) in
using the hearing to explore issues
further.

EPA has not changed this
requirement. One of the purposes of
having a public hearing is to respond lo
public interest, which is not subject to
precise measurement. EPA, however,
has added a second ground for holding a
public hearing which allows the Directar
to hold a public hearing at his or her
discretion.
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Since a public hearing is not required
by any of the statutes covered by this
Parl, EPA does not believe that a
refusal to hold a hearing by itself,
should ever lead to invalidation of a
permit. The question on judicial review
should be whether the record EPA
generated adequately supports the
decisions involved, not whether some
other record might have been better.

1. Adjudicatory hearings or public
hearings. In the preamble to the
proposed regulations, EPA stated its
opinion that a formal evidentiary
hearing under § 554 of the
Administrative Procedure Act (APA) is
not required for issuance of RCRA, UIC,
or PSD permits. Supporting reasons
were given. See 44 FR 34264-65. (June
14, 1979)

This conclusion proved
uncontroversial where the UIC and PSD
programs were concerned. EPA did not
receive any comments challenging its.
conclusion that formal hearings were
not required for PSD permits, and
received only one dissenting comment
as to UIC permits.?

The question of the proper procedures
for RCRA permits, however, proved to
be the single most controversial issue in
Part 124. Several major industrial groups
argued that formal hearings were
required. Others were equally forceful in
their arguments that no such hearing
was mandaled and that the procedures
proposed by EPA were more elaborate
than justified. Because of its importance
this issue will be discussed in detail.

A. Arguments in Favor of a Formal
Hearing

(1) Due Process Arguments. Some
commenters urged that due process
required a formal APA hearing before
the initial decision on a RCRA permit. It
is well settled by now, however, that the
requirements of due process are flexible,
and that the procedures used can be
adapted to the nature of the problem
being addressed. Vermont Yankee
Nuclear Power Corp. v. NRDC, 435 US.
517, 524 (1978), Mathews v. Eldridge, 424
U.S. 319 (1976), Goss v. Lopez, 419 US.

8 Except for the PSD program, where an
opportunity for a hearing is required by statute. See
CAA section 165{a)2). EPA believes that thus
requirement should be read in the light of the

provislons of CAA section 307(d){8)} conceming
pmcedunl erTors.

20ne commenter argued that becanse the SDWA
section 1424{b}(2) required a formal hearing for
certaln interim permits iseued by the Administrator,
Congress must also have intecded to impase such
requirements where the statute is si'ent, asitisin
section 1421. However, as the preamble to the
proposal explained, the normal approach in
statutory construction is the opposite of that
advocated by the comment. {See 43 FR 34265 {June
14, 1979).) Differing language generally indicates
d:ffesing meanings. rather than the same meaning.
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565 (1975). Although some of the
commenters on this point cited earlier
editions of Professor Davis’ Treatise on
Administrative Law, the latest edition of
the Treatise strongly favors this flexible
approach. K. Davis, Administrative Law
Treatise, Chs. 10, 12 (2d ed 1979).)

EPA believes it has fully met
whatever due process tests may apply.
It has provided for notice of what the
Agency proposes to do, an opportunity
to challenge that proposal both through
written comments and at an informal
hearing, a response to comments and a
decision based on the administrative _
record.

It has done all this in the context of .
decisions aimed, not at punishing past

_misconduct in any way, but at
implementing an entirely new field of-
regulatory policy. Decisions will be
based on choices among policy
approaches; not on judgments-of legal
violation. Moreover, the facts at issue
will be the types of technical questions
that trial procedures are not particularly
well suited to address.

Indeed, due to the sumlarlty among
RCRA, UIC and PSD issues, a decision
that due process requires a formal APA
hearing for RCRA permits certainly
would lead to the conclusion that such a
hearing is required, on both the Federal
and State levels, for PSD and UIC

permits. This conclusion probably would

result in a decision that formal hearings
are required for many other types of
State and Federal land use permits _ -
currently granted or denied by less
cumbersome methods.

(2) The Legislative Intent, Most
confmenters did not emphasize the due
process argument. Instead, they looked
to RCRA itself, and made two
arguments; one based on the text of the
statute and one on its legislative history.

(@) The Language of the Statute. No
commenter denied that the permitting
section of RCRA, section 3005, contains
no reference to a “hearing” of any sort
in connection with the initial grant or .
denial of a permit. Instead, the
commenters fixed on section 3008 [b],
whlch provides for a pubhc hearing” o

“any order or any suspension or
revocation of a permit”. They argued
that “order" here has the meaning given
in the definitions section of the
Administrative Procedure Act, namely
“the whole or a part of & final
disposition, whether affirmative,
negative, m]unchve. or declaratory in-
form, of an agency in a matter other
than rulemaking but including
licensing.” 5 U.S.C, §551(6). If this
argument is accepted, the inijtial-granting
or denaying of a license falls within the.
APA definition of “order” and a formal

—

hearing is required. But there are three
problems in accepting this argument.
First, it is-an extremely strained
overall reading of the statute, If
Congress had meant to require a formal
hearing on the issuance of RCRA
permits, it would have stated that intent
in the section specifically concerned
with permit issuance {section 3005), not
by inserting it via the back door by the
use of "order” in section 3008.
" Indeed, the very sentence in section
3008 referred to by proponents of formal
hearings requires such hearings for the
“suspension” or “revocation” of a
permit as well as for any “order.” This
shows that Congress was perfectly
capable of describing procedures for
permit action in detail when it chose to,
rather than leaving such procedures to

" be inferred from the use of the word

“order.” As a matter of sentence
construction, it casts doubt on whether
“order” can properly be read to include
permit actions; if it did include permit
actions, the reference in the same
sentence to permit revocations and -
suspensions would be redundant, since
they are just as much “orders” within
the APA definition as decisions on
issuance.

Second, though the term “order” as
used in this sentence is not explicitly
defined anywhere in RCRA, its meaning
as derived from the text of section 3008
as a whole leads to the conclusion that
“order” does not have the APA meaning.

Section 3008 is entitled “Federal -
Enforcement,” which in itself leads to
the inference that the exclusive subject
matter of that section is enforcement,®
Subsection 3008(a) is entitled
“Compliance Orders”. The three
references to “orders” in that subsection
obvxously apply only to * complmnce
orders”. Similarly, subsection (c) is
entitled “Requirements of Compliance
Orders,” and the one reference to an

“order” in the subsection text obviously

refers to a comphance order. The
reference to “order” in the text of
subsection (b} is the fifth and last
reference to an “order” in the text of
section 3008 as a whole. It is clear that
the other four references mean only
compliance orders. Yet the argument for
formal hearings depends on giving this
particular use of the word a completely
different reading from the other four,

“though there is nothing to indicate that

different reading was intended. It seems’
much more logical to assume that the
drafters of this section smply referred

. to “Compliance Orders” in subsection

headings, and then used “order”

9By contrast, section 3005 is entitled “Permits for

., Treatment, Storage, or Disposal of Hazardous

Waste,” -

HeinOnline -- 45 Fed. Reg. 33410 1980

throughout the body of the text as a
shorthand form of reference.

Third, to adopt the APA definition of
“order” hére would lead o absurd and
impractical results. It would require a
formal hearing for all actions under
RCRA that fit the APA definition of
“order:” a definition that is very broad
and includes much more than simple

* permit issuance. It would include, for

example, all final decisions to award or
deny grants under sections 2004, 4007,
4008, 7007, 8001 and 8006 of the statute,
ds well as decisions to purchase or not
to purchase given recycled materials or
waste disposal services under section
6002. It might also include the denidl of a
petition under section 3001 or section
7004(a).

(b) The Leg:s[at: ve History. The
Senate version of RCRA provided that
permxts could only be issued or denied

. after “opportunity for a public hearing.”

The House version contained no such
provision. The text of the final statute
follows the House version.

Nevertheless, some commenters
argued that because Senator Randolph,
who addressed the Senate before final

- passage and summarized the changes .

made between the Senate and the final
version did not refer to dropping the
hearing requirement, it must not have
been dropped.

First, this argument overlooks the fact
that the final version tracked the House
bill, not the Senate bill. Second, the
House debates are equally free from any
mention of a change of approach. Thus,
a counter-argument can be made that if
the Senate's hearing requirement had
been inserted, the House would
certainly have mentioned it. Finally, it is
not at all inconceivable to EPA that, in
the brief floor debales on the final
passage of RCRA, any reference to
permit issuance procedure would simply
have been omitted.

B. Arguments Against Formality

Other commenters argued that the
proposed EPA permit procedures which
provided for a “hybrid" public hearing
and potential for cross-examination
were too formal. They also argued that
EPA had no legal authority to impose
procedures more elaborate than
Congress has explicitly required.
Although EPA disagrees with this
argument, EPA has eliminated both the

" hybrid public hearing and the

opportunity to cross-examine from tho
public hearing stage. As previously
discussed, there are now only three -
kinds of hearings under Part 124: a

- legislative-type public hearing, an
- evidentiary hearing and a non-

adversary panel hearing.
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EPA recognizes that some RCRA and
UIC permits may raise issues better
suited to a more formalized mechanism
for discussion than that provided by the
traditional public hearing and has
amended the final regulations to allow
the Director to use the “non-adversary
panel hearing” procedures in Subpart F,
even if those permits were not
consolidated with permits requiring a
panel hearing. No comparable provision
has been made for PSD permits because
of the potential for delay.

As noted above, RCRA and SDWA do
not require any hearing before permits’
are issued. Accordingly, in providing the
Director with a range of choices under
these regulations, EPA takes the
position that no particular form of
hearing is required for these permits.
The Director is given discretion to
choose the procedures that appear likely
to result in the best decision under the
circumstances of the case.

C. Other Considerations

~ EPA has previously said that a formal
APA hearing /s required under section
3008 for termination of a RCRA permit.
See 43 FR 34730 (August 4, 1978).
Termination of a permit is very likely to
rest on an “accusatory” determination
that standards established in the past
have not been met, rather than on a
judgment of what the goals of the statute
require by way of control requirements,
which is likely to be the case for initial
permit decisions.

EPA previously had proposed
procedures for terminating RCRA
permifs as part of EPA’s consolidated
rules for assessing civil penalties and
revoking or suspending permits. See 43
FR 34730 (Aug. 4, 1978)." EPA has now
decided that these procedures should
instead be consolidated with the formal
hearings in Part 124 for NPDES permits,
This will provide a greater measure of
procedural consolidation among
different EPA permit programs than the
approach originally proposed. In
addition, the NPDES procedures are
somewhat better adapted than the
others to handle complicated factual
records of the sort that may well be
involved in a RCRA permit termination.
As the preamble to Part 122 states, these
procedures also apply when “interim
status” is terminated for failure to
furnish information necessary to make a
final decision.

EPA believes that RCRA permit
modifications under § 122.15 and
revocation and reissuance (which
amounts in effect to a modification)
should be handled by the procedures

1 These rules were promulgated in final form on
April 9, 1980. 45 FR 24360.

used for permit issuance, rather than
those used for permit termination.
Although the statute is not explicit on
this point, the only reference to
“modification” is in section 3005 and not
in section 3008.

In addition, the general scheme of the
statute is to provide for regulatory
activities (where no hearing is required)
in section 3005 and activities of a purely
enforcement nature (where a formal
hearing is required) in section 3008.
Thus, section 3005 allows the complete
denial of a RCRA permit, resulting in
site closing, without any statutory
hearing requirement. Section 3008, on
the other hand, is entitled “Federal
Enforcement” and covers criminal and
civil penalties as well as permit actions.
The permit actions covered are
“suspension” and "“revocation,” both of
which describe the complete removal of
a permit,

Against this background, EPA
believes that changes in regulatory
requirements which do not result in
removal of the permit should be handled
under section 3003 procedures instead of
section 3008 procedures, The decision
will not involve judgments of wrong-
doing and punishment for which section
3008 was designed; rather it will involve
imposing the regulatory requirements
best adapted to carry out the statutory
intent for which section 3005 was
designed.

For these reasons EPA has rejected
comments arguing that any permit
modification was in effect a
“revocation” of the superseded
conditions and therefore had to be
subject to section 3008. Section 3008
speaks in terms of “revocation” and
“suspension” of whole permits, not of
individual conditions. EPA interprets
this to refer to the permit as a whole,

¢ ~~namely the authorization to operate. A

contrary conclusion would lead to the
result that even permit modifications
which make the permit more lenient
must be treated as “revocations"” under
the statute, since the conditions which
were no longer binding would, after all,
have been *revoked.”

§ 124.13 Obligation to raise issues and
provide information during the public
comment period.

(1) Many commenters argued that it
would be impossible to provide all the
information and arguments this section
calls for within 30 days if a permit were
controversial or complicated. EPA
agrees. The 30 days is intended to be the
minimum comment period for all
permits, This section has been changed
to state that longer comment periods

should be freely established in
complicated cases.*

(2} Other commenters urged that this
section be amended to limit the extent
to which points must be raised and
information provided during the public
comment period.

These comments have been rejected.
As applied to the NPDES program, the
reasons for rejecting these comments
are set forth in the preamble to EPA’s
final NPDES regulations, 44 FR 32884-85
(June 7, 1979). It would be illogical to
accept this comment with respect to
RCRA, UIC, or PSD permits because the
public comment on draft RCRA, UIC, or
PSD permits is the exclusive mechanism
for gathering facts and arguments
relating to such draft permits. The later
stages are appellate in nature and new
issues should not be raised on appeal.

§ 124.15 Issuance and effective dote of
permil.

(1) Several commenters pointed out
that the provision which makes a permit
effective 30 days after its issuance
would leave the facility without a valid
permit during that period. This potential
problem would be aggravated, so the
argument goes, by the provision
allowing the Regional Administrator to
extend beyond 30 days the date on
which the permit became effective.

EPA has not accepted this comment. If
the permit in question is a renewal
permit under § 122.9, the original permit
remains in effect until it is superseded,
in whole or in part, by a new permit. See
also § 124.60. A new permit may become
effective immediately where no adverse
comments are received. Any delay is a
necessary part of a party’s right to
request an evidentary hearing.

(2) This section has been changed to
eliminate the possibility, noted in some
comments, that an NPDES permit might
become “effective” after 30 days, and
then become “ineffective” upon the
granting of a request for evidentary
hearing.

§ 124.16 Stays of contested permit
conditions.

{1) One commenter urged that this
provision be amended to allow stays
while requests for further proceedings
were pending. The way the “effective
date” of the permit is handled under
section 124.15 accomplishes this result
automatically.

1 One commenter argued that the provisioa in.
proposed § 124.11(s) for a minimom 30 day notice of
a public hearing conflicted with the requirement in
40 CFR § 255 for a minimum 45 day notice period.
However. § 122.1(e) provides that these regulations
supersede Part 25 as §t applies to actions covered by

. Parts 122 through 124,
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(2) Several commenters argued
against the provision in proposed
§ 124.18(b) for stays based on cross-
effects. But because no commenter
offered any alternative way to deal with
the problems at which the section is
aimed, the provision remains -
unchanged.

(3). Other commenters urged that
permits (particularly permits for-new
facilities) should not be stayed pending
Agency appeal proceedings. This
comment has not been accepted for the
reasons stated in the final NPDES
regulations. See 44 FR 32883-32884-(June
7,1979).

In addition, under 5 U.S.C. § 704, if the
permit is Hot stayed, it becomes
judicially reviewable immediately. This
result makes little sense if an appeal
within the Agency is pending, since both
the court and the Agency would be
reviewing the same permit
simultaneously. However, in cases
where an.evidentiary hearing is granted.
on an NPDES permit {or on RCRA or
UIC permit conditions which are - .
associated with an NPDES permit), EPA,
in recognition of the time it takes-to
conduct these hearings, has provided a
mechanisnr (§ 124.60) by which the
Presiding Officer at the hearing can
authorize operations to begin before. the
date of final agency action if certain _
conditions are met. These conditions are
based on those normally required for
issuance of a preliminary injunction.

§ 12417 Response to comments.”

One commenter attacked the
statement in the “comment'in proposed
§ 129.19 (now a part of the regulations)
that EPA could document its response to
comments by adding new material to the.
administrative record. The commenter
argued that this would violate. the
standards: set.outin Portland Cement
Ass'n v. Ruckelshaus, 486-F. 2d 375, 393-
94 (D.C. Cir. 1973). EPA. disagrees. That
case addressed: only the disclosure of
data on'which a proposed rule is based.
Of course, there is no reason why the, .
Agency, cannot document in advance the
course of action which it itself is
proposing. What is involved here is a
response to comments; not a proposal.
The substance of those comments will
not be known to EPA in advance since
one of the majorpurposes of a comment
period is to bring new material to the
Agency’s atfention. Accordingly, if may
often be impossible for the Agéncy to
respond without making use of new
material,

Many cases hold that an agency need
not repropose an action if changes are
made from the proposal. See, e.g.,
International Harvester Co.v.
Ruckelshaus, 478 F. 2d 615, 632.n.°51

- regulations is necessary. .

(D.C. Cir. 1973), which notes that
rulemaking might never end if every .
change from the proposal required’
reproposal, . ) .

Similarly, if all new material in a
response to comments required
reproposal, the agency would be put to
the unacceptable choice of ejther
praviding an inadequate response or
embarking an the same kind of endless
cycle-of reproposals which- the courts
have already rejected.

§ 12418 Administrative record for final
‘permit where EPA is the permitting
authority-.

One commenter urged that the
administrative record should be
complete within 20 days after a final

permit is issued, so that those who might

wish ta request further proceedings
could make an informed decision on: -
whether to go forward.

In response, EPA has changed this
section to pravide that the

administrative record shall be complete

on the date the permit is issued. By
requiring the record to be assembled
before the permit is issued, EPA has

- ensured that the:Regional Administrator
can base final decisions on the
administrative record as a whole.

§ 124.19 Appeal of RCRA, VIC, and
PSD permits. -

(1) A number of commenters objected
to the substantial showing required to
justify an appeal to the Administrator.
We agree with those commenters who

" stated that the Administrator has a

broad power to review decisions under
these programs. However, EPA’s intent
in promulgating these regulations is that
(1) this. power of review should be only
sparingly exercised; (2) most permit
conditions should be finally: determined
at the Regional level; and (3) review by
the Administrator should be confined to
‘cases which are important for the -
program as a whole, or are especially
important in their own right. The
proposed threshold showing is intended
to further that purpose and has been
retained. -

{2} EPA rejects the suggestion for a 45-
day time limit on sua sponte review by
the Administrator., The 30-day time limit
.under this section parallels the 30-day
period between the date the permit is
issued and the date it becomes effective
under-§ 124.15.

{3} One commenter suggested that the
‘regulations explicitly require the
Administrator to make findings when
deciding an appeal. However, because
this réquirement is implicit in the
establishment of a mechanism of
appellate review itself, no change in the

(4) One commenter objected to PSD
appeals on the grounds of delay. EPA
believes that an appeal mechanism s
necessary to ensure consistency in a
national program and to provide central

* policy guidance. The best evidence is

the angoing informal appeal of PSD
permits within EPA taking place without
explicit regulatory provisions.

(5) Another commenter suggested that
a permittee be allowed to appeal a
permit on which it had not commented
in order to address the possibility that
the draft permit might have been
acceptable to the permittee while the
final permit contained unfavorable
changes. This comment has been
accepted and expanded to allow an
appeal of the final permit by persons
who failed to comment on the draft
permit. The scope of such an appeal,
however, is'limited to whatever changes
occurred between the draft and the final
permit.

§ 124.20 Computation of time.

This section has been amended to
include methods for computing time that
conform with the Federal Rules of Civil
Procedure.

Subpart B—Special Procedures
Applicable to RCRA. Permits [Reserved]

§ 124.3% Public notice of receipt of
application and availability of
summary.

EPA has deleted proposed § 124.31
from the final consolidated regulations.
Although the preamble to the proposal
stated that this section would ensure full
public participation in.the RCRA permit
decision process, see 44 FR 34266. EPA
has decided that this function is served
equally well for all the permit programg
at the general public notice stage under
§ 124.10 and that dual notification for
RCRA applications is, therefore,
unnecessary. The methods of public.
notice contained in § 124.10 have been
specifically designed to encourage -
public participation in the permilt
deécision process no matter what kind of
permitis involved. EPA recognizes that
RCRA permitting might be controversial
and expects to conduct public hearings
under § 124.12 where any interested
person may submit oral or written
statements and data on the RCRA
issues.

Subpart C—Special Proceduros

-Applicable to PSD Permits

A. Should:PSD be Included?

Many commenters, beside generally
opposing the notion of consolidation,
particularly criticized the inclusion of
PSD in the consolidation effort. These
commenters argued that as PSD is a
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preconstruction review program, the
time for considering PSD issues will not
be the same as the time for considering
issues involving other permits. They also
argued that EPA has made the
procedures for issuing PSD permits more
complicated and time-consuming,
leading to confusion in the allocation of
increments.

EPA has not accepted these
comments. First, PSD does not differ
from the other programs included in this
Part in being a preconstruction
requirement. As explained earlier, EPA’s
position is that new HWM facilities,
NPDES niew sources and underground
injection wells also must have their
permit in hand before construction can
begin. Inclusion of PSD, therefore,
should not strain permit processing
schedules.

Second, the procedures for issuing a
PSD permit by itself have not been made
more complicated. The only significant
change (§ 124.19) and the only one
stressed in comments, is the provision of
a formal opportunity to appeal a PSD
permit to the Administrator. Such
appeals are already made (usually at
industry’s inititative) and considered,
even though the rules do not provide for
them. .

Some new procedures have been
added to enable a single proceeding to
handle more than one permit. As
explained in detail above, although this
may slow down issuance of the first
permit, it is very likely to produce better
decisions and to speed up issuance of
the last permit, thereby reducing delay
in reaching the acteeal on-lire date for
the facility.

EPA has no reason to expect,
therefore, that including PSD in the
consolidated permit regulations will
make any great difference in the EPA-
administered PSD permit program. It
follows that EPA has no reason to
expect any adverse effect on processing
of permit applications and allocating
increments on a first-in, first-out basis.

B. Changes Made to Better Incorporate
the PSD Program

Although the PSD program is still part
of these regulations, EPA has made a
considerable number of changes to
accommodate it. The major changes
follow:

1. Proposed § 124.41 established
special procedures for permitting “small
sources.” The Alabama Power decision
in effect has eliminated that category of
sources from mandatory PSD coverage,
and so the section as proposed has been
dropped.

2. Proposed § 124.41 has been changed

- to clarify the status of a State agency to
which EPA has delegated or may

X2

delegate authority to administer these
regulations. (Although regulatory
authority for State delegations is
presently found in 40 CFR § 52.21(v), this
provision may be changed as a result of
the pending amendments to the PSD
regulations.) For the purposes of Part
124, a delegate State stands in the shoes
of the Regional Administrator, Like the
Regional Administrator, the delegate
must follow the procedural requirements
of Part 124, Any person aggrieved by a
PSD permit issued by a delegate may
appeal to the Administrator under
§ 124.19. Delegation under § 52.21(v) (or
any successor provision) is distinct from
transfer of the PSD program to a State
by revisions to a State implementation
plan under CAA section 110. A permit
issued by a delegate is still an "EPA-
issued permit"”; a permit issued by a
transferee State is a "State-issued
permit." Part 124 does not apply to
State-issued PSD permits. See § 124.1(d).
3. Proposed § 124.41 contains
definitions designed to clarify the
relationship between Part 124 and the
PSD program, and to help ensure that
portions of Part 122 are not
inadvertently made applicable to PSD,
4. Section 165{d)(2) (C) and (D) of the
Clean Air Act, and 40 CFR § 52.21(q)
provide a complicated series of
variances and exemptions which may be

*dpplied to the PSD permit for a source

that will affect a Class I area. Section
124.42 relates these provisions to the
Part 124 procedures. It provides that
permit conditions that EPA may grant or
deny must, like any other pecmit
condition, be requested and documented
before the close of the public comment
period. Permit provisions which follow
from a decision by the Governor of the
State in question, or by the President,
will be made oulside the framework of
Part 124 and automatically reflected in
the permit.

5. Section 124.74 has been amended so
that issues concerning a PSD permit may
never be consolidated with a formal
evidentiary hearing under Subpart E,
though they may continue to be
consolidated in non-adversary panel
hearings under Subpart F. EPA accepted
comments which argued that the
potential for exceeding the one-year
deadline under Subpart E proceedings
was too great to risk.

6. As noted above, changes to beller
incorporate the PSD program have been
made in §§ 124.3, 124.5 and 124.6.

7. In addition to these changes,
complementary changes will be made to
40 CFR § 52.21 to clarify its relationship
with Part 124, In particular, EPA expects
to repeal § 52.21(r), which has been
supplanted by this Part, and to insert

appropriate cross-references to this Part
in § 52.21.

C. Other

1. A number of commenters argued
that the provision in section 307(d) of
the Clean Air Act allowing 60 days to
seek judicial review of a PSD permit
should be reflected in the effective date
of permits issued under these
regulations. EPA has not accepted this
comment. Accepting it would result in
an automatic 60 day delay of the
effective date of every permit, even
those that were uncontroversial.
Although the Administrative Procedure
Act, 5 U.S.C. § 704, forbids making a
permit effective before judicial review is
available, judicial review of a PSD
permit could come at any time between
the date of final agency action and the
closing of the section 307(d) period.

2. In the preamble to the proposal,
EPA stated its position on whether
“threshold” determinations that a given
source would have to apply for a PSD
permit should be regarded as final
agency action. EPA has changed that
position,. Instead, the Agency supports
the policy, announced in the September
1, 1979, Memorandum from the Assistant
Administrator for Enforcement and the
General Counsel in Federal Register
Publication of Significant Final Activity
under Title I of the Clean Air Act, that
requires PSD applicability determination
to be published in the Federal Register
as final agency actions. Because of the
consequences of applicability
determinations for a source (for
example, the triggering of a one-year
monitoring requirement under CAA
section 165(e}(2)) and the infrequency of
factual questions, EPA has decided that"
for reasons of fairness and efficiency
these determinations should be treated
as final agency action.

Subpart D—Specific Procedures
Applicable to NPDES Permits

Many of the comment on this Subpart
and Subparts E and F essentially
repeated points made during the
rulemaking on EPA’s NPDES program
revisions. Those comments were
addressed in the preamble to the final
regulations, issued june 7, 1979, 44 FR
32854, and cross-references to that
preamble are included here.

§ 124.53 State certification.

Comments received here questioned
both the requirement for States to
supply a complete certification within 60
days, and the statement that conditions
properly certificated would be
automatically accepted in almost all
cases. However, no new arguments
were raised, so the reasons given for
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these provisions in the June 7
regulations remain applicable. 44 FR
32880,

§ 124.56 Fact sheets.

A new paragraph has been added to
this section listing what must be
included in the fact sheet. If a permit .
includes any of three types of
conditions, the fact sheet must include
an explanation of how those conditions
were developed. (Section 124.8 also
requires that a fact sheet, rather than a
statement of basis, be developed.) The
regulationsgoverning how these three
conditions are developed also require
that an explanation be included im the
fact sheet, See §§ 122. 62(e] 122.63(i) and
125.3(g).

§ 724.59 Conditions requested by the
Corps of Engineers and other
government entities.

(1) Some commenters objected to the
" requirement that conditions requested

by the Corps of Engmeers would be
automatically included in NPDES
permits, It remains EPA’s position that
such. a provision is legally required fo;'
the reasons stated in the June 7
preamble. 44 FR 32881-82. )

(2) One commenter also questioned
the provision in § 124.59(c) for informal
consultation with other agencies before
issuing-a draft permit. Consultation-
before a draft permit is prepared does
not violate any rules against “ex parte”
contacts established even by the courts
that have taken the most extreme
positions on this issue. Such
consultation could result in more
informed and expeditious processing of
permit applications. Hence, the

- comment has been rejected.

(3) One commenter attacked the
provisions requiring permit conditions
required by the Corps of Engineers tp be
appealed through the procedures of the

Corps and not through EPA procedures. -

This comment has been rejected for the
reasons stated in the final NPDES
regulations. See 44 FR 32881 (June 7,
1979).

§ 124.60 Issuance and effeatzve date of
NPDES permits.

(1) Commentersiagain objected to the .

provision that arr NPDES permit to a
new discharger or new source would not

take effect until final Agericy action. As

stated in the June preamble, EPA
believes that such a-position is entirely
defensible as a matter of law. 44 FR
32883-32884. The Clean Water Act.
states that permits can only be issued
following an opportunity for a “public.
hearmg Courts have interpreted this
provision to mean a formal hearing.
Thus, until the formal hearing stage of

the proceedings is finished, the statutory
preconditions to permit issuance have
not been met. Even after an initial °

decision. by an. Administrative Law

Judge or the' Regional Administrator, 5
U.S.C. § 704 requires a permit to be
stayed if judicial review is to be
avoided. Since it makes little sense to
judicially review a permit that is
undergoing Agency review, EPA, instead

" of staying the control requirements in -

the permit, stays the status of havinga -
permit-and treats the new source or new
discharger as being without a permit
pending final Agency action.

EPA, however, has amended
§ 124.60(a} to give the Presiding Officer
at an evidentiary hearing the power to
authorize the source to commence
operations before final agency action if
the source complies with all the
conditions of the contested permit. The
Presiding Officer may issue such an
order if the source requests and if no
party objects. If a party objects, the
order cannot be issued unless the source
can meet the requirements listed in
§ 124.60(a)(2).

{(2F One commenter asserted that
although § 124.69(d) would prevent the
lapse af an NPDES permit that was
being reissued at the expiration of its
term, it would not prevent the lapse of
an NPDES permit which was being
modified orrevoked and reissued. This
does not correspond to EPA’s
interpretation. In revocation and
reissuance, the existing permit is
revoked simultaneously with the
establishment of the new permit
conditions, leaving no gap uncovered by
a permit. Similarly, when a permit is
modified, the conditions change, but
there is no interruption of the permit's
coverage.

§ 124.62 Decisions on variances.

Several commenters opposed the
provision in this section allowing EPA to
retain jarisdiction over certain variances
even in a Stafe which had been
approved to administer the basic NPDES
pragram. However, as the June preamble
explained, these provisions reflect the
explicitlanguage and intent of the
CWA. 44 FR 32882-83.

§ 124.64 - Appeals of varfances.

A number of commenters objected to
the test set forth in this section and
§ 124.117 for stays of permit conditions -
sub]ect to requests for section 301(g)
varfances. Thig provision, however, .
simply reflects the explicit language of
section 301(j)(2) of the CWA.
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§ 124.65 Special procedures for

discharge into marine waters under
section 301(h).

In these final regulations EPA has
decided to make section 301{h) decisiony
subject to the same procedural optiong
as other types of variance decisions,

_ ‘This section and § 124.111 have been
revised to eliminate the requirement that

301(h) variances be automatically
processed through a panel hearing,
independent of other pending permit
actions, Giving the Regional ‘
Administrator discretion on the
procedures to use and whether to
consolidate 301(h) decisions witlr ather
decisions on the same permit clonld
result in decisions that can be made
more efficiently and economically.

§ 124.66 Special procedures for
decisions on thermal variances. .

One commenter urged that other types
of variances should be made subject to
the “early decision” provisions of this
section. The comment pointed out that
in these cases a decision on varianca
conditions might be necessary to allow
States to make a decision. EPA  belioves,
however, that only variances of
extraordinary importance (e.g. section
316(a)) should be afforded this type of .
fragmented procedure, and therefore has
not enlarged the “early decision”
provision.

Subpart E—~Evidentiary Hearing for
EPA-issued NPDES Permits and EPA-
Terminated RCRA Permits

§ 124.71 Applicability.

One commenter questioned the
statement in EPA’s prior preambles that
evidentiary hearings would not be held
on general permits. 43 FR 37087; 44 FR
32884, It stated that although application
for an individual permit, followed by
individual proceedings on that permit,
might be the best way to handle.
dxscharger-speclﬁc problems with a
general permit; an evidentiary hearing
should be ava (lable for chullenges to the
conditions of the permit in their genoral
application.

EPA disagrees. As the preamble to the
proposal stated, general permits are,
functionally, rules. Evidentiary hearings
today are almost never required bofore
issting such rules, and it is EPA’s
conclusion that Congress did not intend
them in this eontext either. The natice
and comment procedures provided here,
together with the opportunity for judicial
review, afford interested persons ample
pracedural protection, However, if the
Regional Administrator decides:to
employ a more formal mechanism,

’
Fod
£
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Subpart F panel hearings are availadle § 124,76 Obligation to submit evidence apply to all contacts with any
for this purpose. and reise issues before a final permitis  “interested person outside the Agency.™
EPA has added a sentence siating that  issued. See 5U.S.C. section 544(d). The
termination and suspension of RCRA legislative history is clear that this

permits are governed by this Subpart.

§ 124.7¢4 Requests for evidentiary
hearing.

(1) Seme commenters questioned the
consequences of xaising both legal and
factual iss®es in a request for an
evidentiary hearing. This section allows
the submission of requests for
evidentiary hearings even though both
legal and factual issues may be raised,
or only legal issses may be raised. I the
latter ease, beramoe mo facrual isowes
were raised, the Regional Administsater
wounld be reqeired to deny e request
However, on review of the denial, the
Administrator is authorized by
'§ 124.91(a)(1) to review policy or legal
conclusions of the Regional
Admiwistrator. EPA is requiring an
appeal to the Administrator even of
purely legal issues imvolved im a permit
decision to ensure taat the
Admimistrator with have an epportunity
to review any permit before it becomes
final and subject %o judicial review.

{2) One commenter suggested that
only persons who kad commented on
the draft permit should be allowed to
reqeest an evidentiary hearing on that
permit.

EPA believes that persons should

- make as much of their case as possible
during the notice and comment period
before moving to an evidentiary hearing,
but believes this comment goes further
than appears necessary.

Section 124,76 provides that, generally
speaking, the material and argument for
an evidentiary hearing must have been
presented during the netice and
comment stage. Given this restriction,
little benefit would result from
restricting the participants at the hearing
to those who took part at the preceding
stages.

(3) Other commenters contended that
the provision requiring the requesterto
produce documents and witnesses was
too broad. This provision is no broader
than the Agency subpoena power for
which it substitutes. See 44 FR 32884,

§ 124.75 Decision on request for a
hearing.

One commenter suggested that a time
limit should be imposed on the Regional
Administrator for either granting or
denying a request for an evidentiary
hearing. EPA has aceepted this comment
and has imposed a 30-day time limit for
the granting er denying of an evidentiary
hearing request.

A number of commenters thought this
provision was too restrictive. Because
no significant new points were raised,
EPA conlinues to adhere to the position
articulated in the final NPDES revision.
See 44 FR 32884-32885. However, EPA
does wish to emphasize the value of the
good cause pravision. This provision
functions as a safety valve to prevent
§ 124.76 from being as restrictive as
feared by the commenters. Good cause
allows the Presiding Officer toexercise
his or her discretion te admit issues and
evidence pot raised duering the public
comment period or at any public
hearing. What is “goed cause™ will vary
from case to case. Although suggestions
of what can constitute good cause are

" included in the regulation itself, this list

is not exhaustive. The provision has
been slightly redrafted to clarify that
point. These standards should be
applied differently depending upon the
procedural setting. When deciding
whether te grant or dewy a request for a
heariag, the Regional Administrator
should apply these standards ina
relatively wnrestrictive manner. Request
should be rejected only if they are
frivolous or clearly without merit. After
a hearing has been granted and an
Administrative Law Jwdge begins to
structure the proceedings, he or she
should apply those standards strictly in
conformdy with the principle of
developimg the record as much as
possible doring the notice and comment
stages.

§ 124.78 Ex parte communicclions.

(1) One eommenter objected to the
statement that appearance as a wilness
is not avbematically the same as the
performance of “investigative or
prosecuting functions” so as to inrvoke
the ex parte rule. This, however, is the
conclusion of Professor Davis, with
which EPA concurs and which it has
adopted. K. Davis, Administrative Law
Trealise, § 11.17 (1958).

(2) Another commenter questioned
why witnesses from EPA were not
automatically subject to the "ex parte
rule,” while witnesses from outside the
Agency were. The answer is that
different legal tests apply to the two
classes of witnesses. Witnesses from
within EPA are subject only to the
“separation of functions” provisions of
the EPA if they have performed
“investigative or proseculing’ functions.
See 5 U.S.C. § 554(d}

Howexver, the “ex parte provisions,”™
added to the APA by the Government in
the Sunshine Act, 90 Stat. 1241 et seq,,
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definition includes any person whose
interest in the case is greater than the
interest of an ordinary member of the
public. H.R. Rep. No. 94-880, 94th. Cong.
2d. Sess. at 19-20 (1578} S. Rep. No. 94—
354, 94th. Coung., 1st. Sess. at 38 (1975}

§ 124.83 Prehearing conference.

(1) One commenter argued, without
supporting reasons, that the discavery
provisionsin this section were illegal.
However, the Administralive
Conference of the United States has
recommended that all Agencies,
including those lacking formal subpoeua
authority adopt “discovery” procedures.
The report accompanying
Recommendation No. 21 assexts that
such procedures would be legal.
Tomlinson, “Report of the Committee o
Compliance and Enforcement
Proceedings in support of
Recommendation No. 21,”
Recommendation and Reports of the
Administrative Cenference of the
United States, Vol 1. 577,583,

(2) This same commenter urged that
discovery be safeguarded against abuse.
Any request for discovery is explicitly
made subject; by § 124.83(c}(5). to the
approval of the Presiding Officer.
Accordingly. no change in the proposed
regulation is necessary.

(3) Another commenter asked whether
furnishing the names of witnesses under
§ 124.83(d) meant only the names of
direct testimony witnesses. EPA agrees
that, as a practical matter, such a limit
will probably be set. But the Presiding
Officer, in an appropriate case, could
schedule a second conference to deal
with rebuttal submissions. See
§ 124.83(a).

§124.86¢ Summary determination.

{a) One commenter urged that motions
for summary determination should stay
the hearimg. This is not the practice in
Federal District Courts with respect to
motions for summary judgment, and the
comment has not been accepted. (A
similar suggestion regarding
interlocutory appeals under § 124.9¢ kas
also been rejected.)

{2) EPA has accepted another
commenter’s suggestion that this
provision be amended to include
language patterned on Rule 58§} of tke
Federal Rules of Civil Procedwre.

§ 124.85 Hearing procedure.

(1) Several commenters questioned
EPA's conclusion that the burdes of
persuasion for permit issuance always.
rests with the permit applicant. The only
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new point, however, was that it made
little sense to allocate the burden of
persuasion differently from the burden
of going forward, since a party not
having the burden of persuasion, but
having the burden of going forward,
might hold back information .
unfavorable to its case, If this argument
were valid, there would be no need for
two concepts of “burden of proof”, since
the burden of going forward could
always be derived from the burden of
persuasion, However, not only aré both
concepts well established; it is settled -
that the question of who has the better
access to information affects the burden
of going forward far more easily than
the burden of persuasion, and is often -
not dispositive even where the burden
of going forward is concerned. See
McCormick, Handbook on the Law of
Evidence, at 675 (1954). See also,
Wigmore, Treatise on the Law of
Evidence, § 2486.

{2) One commenter objected to the
provision in § 124.85(b)(14) for hearing
opposing witnesses simultaneously or
for asking them to confer outside the
hearing. It claimed that this would
convert an adversary hearing into a
bargaining session or a scientific forum.

EPA disagrees with the apparent
premise of this comment that hearing

procedures should be chosen to preserve”

and protect adversary conduct, Hearing
procedures instead should be chosen to
produce the most accurate and
comprehensive record for decision.
When a complicated technical matter is
under discussion, thers may be real
value in having the experts from all -
sides listening to each other and
responding to or answering individual
points, It is EPA’s experience that
excessively formal hearing procedures
often obscure, rather than ¢larify,
differences in methodology and points of
agreement and disagreement among
experts, In such cases it might be
appropriate for the Presiding Officer to
request the witnesses to discuss the
matter informally; not to bargin a
consensus solution, but simply to clarify
their assumptions. Both approaches,
after all, are widely used by technically
trained persons to clarify issues in the
course of their own professxonal
activities, and there seems no reason to
bar their use simply because a legal
decision depends on that clarification.
{3) Proposed § 124.85(b)(16) prohibited
cross-examination on questions of law

and policy, or regarding matters (such as

the validity of effluent limitations
guidelines] that are not subject to
challenge in a NPDES proceeding.
Numerous comments were received on
this provision, contending that it was

undulyrestrictive. One commenter
suggested that this,provision should be
changed to allow Agency employees to
be questioned on the basis for an
Agency action relating to contested
provisions in a final permit. EPA agrees
that cross-examination may be proper
on questions of policy to the extent
required to disclose the factual basis for
permit requirements and § 124.85(b)(16)
has been revised accordingly.

(4) Other commenters objected to the
automatic receipt of the administrative
record into evidence under
§ 124.85(d)(2). The reasons for this
approach were explained in the June
preamble at 44 FR 32885, The only new
argument raised was that such
introduction could be prejudicial.
However, in NPDES proceedings there is
no jury to prejudice. Accordingly, the

. likelihood of prejudice in this less

restrictive approach appears minimal,
and it seems unlikely to outweigh the
benefits of having the administrative
record available.

(5) Another commenter objected to the
requirement that a request for a witness

to sponsor the administrative record on |

a showing meet a “legitmate doubt” test
as well as the standards for cross-
examination.

EPA partially agrees with this
comment and has deleted the
“legitimate doubt” test. The -
administrative record can be viewed as
direct testimony introduced in writing,
and so a sponsoring witness may be
needed to allow oross-examination of
the written divect. Accordingly, there is
no need for an additional “legitimate
doubt” test. EPA believes that the
substance of this test is included in-the
requirement that the Presiding Officer

* find, before granting cross-examination,

that cross-examination would be likely
to clarify or resolve a relevant disputed
issue of material fact. See

§ 124.85(d)(10).

(6) Commenters also argued that this
section restricted cross-examination too
much. Those comments have been
rejected for the reasons stated in the
June 7 preamble. See 44 FR 32886,

(7) The requirement contained in the
proposal of this section and § 124.129
that hearings could only be settled with
the approval of the Deputy Assistant
Administrator for Water Enforcement

- has been deleted.

§ 124,86 Motions.
Comments opposed the provision of

* this section allowing new regulatory

requirements to be made applicable.

* They have not been accepted for the
- reasons stated in the June preamble at
. 44 FR 32886-87.

!

§ 124,89 Decisions.

The provision in the propoesal for
treating the decisions of Administrative

- Law Judges simply as recommendations

to the Regional Administrator when
RCRA or UIC permit conditions are
concerned has been deleted as causing
unnecessary procedural complexity.
Instead, the ALJ's decislon regarding
these permit conditions will be subject
to appeal to the Administrator like any
other decision after an evidentiary
hearing.

.§124.90 Interlocutory appeal.

(1) One commenter argued that the
test for interlocutory appeal stated in
§ 124.90(a)(3) was unnecessary and that
the function of screening out unqualified
requests for interlocutory relief could be
performed by two tests set forth in
§ 124.90(a)(2). This comment has been
accepted.

(2) This commenter also challenged
the provision in section 124.90(d) that
interlocutory relief is extraordinary
relief. This provision has been retained
to ensure that interlocutory appeals do
not become an administrative burden.

(3) The provision in this section and
§ 124.91 for mandatory consultation of
the General Counsel on matters of law
has been deleted. Of course, the
Administrator or the Judicial Officer will
still be free to consult any member of
the General Counsel’s Office on such
matters, and request them to draft
portions of the final decislon to the
extent that the persons oonsulted are
not part of.the trial staff designated
under § 124.78.

§ 124.91 Appeal to the Administrator.

One commenter on this section asked
that a provision be Included for stays of
final agency action. No such provision
has been included because EPA believes
questions concerning such stays are best
addressed case-by-case.

Subpart F—Nonadvorsary Panel
Procedures

Many comments were received on this
Subpart. However, no new points were
made that would necessitate revision of
the discussion in the June 14, 1979
preamble at 44 FR 32887-32891.

A major feature of these procedures is .
the merging of the notice-and-comment
procedures under Subpart A and the
hearing under Subpart E into one
proceeding. Accordingly, EPA believes
that the full benefit of these procedures
will be felt only if they are used
beginning with the draft permit.

However, cases may arise in which it
becomes apparent during or after
Subpart A proceedings, that use of this
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Subpart might be advisable.
Accordingly, changes have been made
to §§ 124.15, 124.7M, 124.75, and various
provisioas of this Subpart to make it
easier to switch a permit into this
Subpart in cases where it was not
placed under this Subpart from the

§ 12¢4.111 Applicability.

This section has been changed to
clarify that, though EPA considers
variances and modifications to be
eligible for “initial licensing™
precedures, these procedures should not
be used where they would result in
duplicate hearings being held by EPA on
the same pereit. This could bappen
when a permit was being renewed and a
variance application was made at the
same time. The variance standing alone
would be eligible for processing under
Subpart F, while the other permit terms
woald be subject to an evidentiary
hearing under Subpart E.

In such a case Subpart F could still be
used if all parties agreed. However,
witheut such agreement, the varjance
proceedings should be consalidated
wih the evidentiary hearing under

.Subpart E.

This principle applies to 30ah)
variances as well as other types of
variances.

§ 124.118 Submission of wriiten
comments on draft permit.

One commenter argued that this
provision violated the APA by failing to
provide for rebuttal testimony. Rebuttal
rights, however, are adequately
conferred in §§ 124.120 and 124,121,

§ 24.119 Presiding officer.

This section has been amended to
make clear that the Chief
Administrative Law Judge has no
obligation to assign an Administrative
Law Judge to preside at hearings not
subject by statute te the formal hearing
requirements of the Administrative
Procedures Act when to de so would
impair his or her ability to steff hearings
that are subject to"those requirements.

This section also has been amended
to give the Presiding Officer greater
contzol over the scheduling of the panel
hearing. For example, if new evidence
comes in, or if the evidence takes longer
than expected to analyze, the Presiding
Officer wilt be able to reschedule the
start of the hearing or to recess it for a
time after it has started.

§ 124.126° Final decision.

One commenter took the title of this
section as the occasion to ask when the
final permit was issued in proceedings
under this Parf.

It is EPA's position that the final
permit is issued at the same time as the
final “decision” described in this
section.

Appendix—Guide to Decisionmaking
Under Part 124
During the public comment period on

the proposed Conse¥dated Reguiations,
the American Petroleum Institute (APi)

. submitted their version of a flow chart

of the Part 124 Brocedures for
Decisionmaking. It was seven feet long.
Clearly, the API flow chart exaggerated
the complexity of these regulations. To
give the reader a better and more
accurate understanding of how Part 124
works, EPA has attached its flow chart
of these procedures as an Appendix to
Part 124,

PART 125—CRITERIA AND
STANDARDS FOR THE NATIONAL
POLLUTAMNT DISCHARGE

- ELIMINATION SYSTEM

This rulemaking contains a series of
revisions and technical amendments to
Part 125, Criteria and Standards for the
National Pollutant Discharge
Elimination System. The technical
amendments correct cress-references to
40 CFR Parts 122, 123 and 124, rendered
incorrect, due to publication of the
consolidated permit regulations where
the NPDES regulations previously
appeared. Two cross-references have
been corrected in § 125.104(c), which is
part of Subpart K, the Best Management
Practlices (BMP) regulation. The effective
date for Subpart K has been deferred
until completion of the technical
guidance doeument for the BMP
program. See 44 FR 47063 (Aug. 10, 1979)
and 45 FR 17997 (March 20, 1980). In
addwion, §125.3 has been revised. These
revisions were proposed along with the
draft consolidated application forms in
the June 14, 1979 Federal Register (44 FR
34393).

Subpart A—Criterla and Standards for
Technology-Based Treatment
Requlrements Under Sections 301(b)
and 402 of the Act

§ 125.3(c)(4)—This section allows
permit limits to be written in terms of
toxicity to a particular species. This
regulation was proposed in Part Il of
the June 14, 1979 Federal Register (44 FR
34398). Only minor wording changes
have been made from the proposal. A
detailed discussion of comments
received on this regulation appears
elsewhere in today’s Federal Register, in
the preamble to the public notice of the
consolidated application form.

§ 125.3(g)}—This seclion authorizes the
Director to use indicator pollutants to
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control toxic pollutants and kazardous
substances by setting limits on
indicators as if the indicators were toxic
or hazardous. Limits on indicators (for
toxic pollutants and for hazardous
substances) which are conventional
pollutants may be setat a level more
stringent than the best conventional
pollution control technology (BCT}); and
limits on indfcators (for toxic pollutants
only} which are nonconventional
pollutants may be set at  level which is
not subject to economic or water-quality
modifications under section 301 (c) or (g)
of CWA. The Director mxst show that
the indicator provides control equivalent
to a direct limitation of the toxic
pollutant or hazardous substance and
that a direct limitation is technically or
economically infeasible.

This section, insofar as it applies to
toxic pollutants, was proposed in Part III
of the June 14, 1979 Federal Register {44
FR 34393), and a proposal to extend it to
include hazardous substances was
published on Aungust 29, 1979 (44 FR
50760). A detailed discussion of the new
section and the comments received on
these proposals appears elsewhere in
today’s Federal Register, in the
preamble to the public notice of the
consolidated application form. One
change has been made from the
proposal: the safeguards against
inappropriate use of indicators have
been strengthened by adding a
prohibition against setting more
stringent limits on indicators where the
permittee would be prevented from
using a method of treatment which
would assure compliance with a direct
limitation on a toxic pollutant or
hazardous substance.

Note.—The Environmental Protection
Agency has determined that this document
does not constitute a major regulation
requiring preparation of an economic impact
statement under Executive Order 12044.In
accordance with Executive Order 12044, EPA
will review the effectiveness and continued
need for the provisions contained in these
regulations no more than 5 years after
promulgation. As part of this evaluation we.
will consider comments from the public,
permit applicants, Regional and State permit
writers, and other affected parties with
regard to the financial and administrative
costs incurred as a result of these regulations,
and ways in which these costs can be
reduced.

As explained in the portion of the
preamble discussing §§ 122.36 and
122.45, EPA by this notice is inviting
comment on all requirements for Class
IV wells. Such comments must be
recelved by July 15, 1980. Submit
comments to: Alan Levin, Director, State
Program Division (WH-550), Office of
Drinking Water, Environmental
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Protection Agency, Washmgton, D.C.
20460.

EPA is also scheduling a hearing in
Washington, D.C. on Tuesday, July 8, .
1980. The hearing will be held at the
HEW Auditorium, 330 Independence
Ave., S.W., Washington, D.C., and will
last from 9-a.m. to-5 p.m., unless -
concluded earlier. .

Authority: These regulations are issued
under authority of the Resource Conservation
and Recovery Act, 42 U.S.C. § 6901 et seq.;
the Safe Drinking Water Act, 42 U.S.C. -

§ 300(f) et seg.; the Clean Water-Act, 33
U.S.C. § 1251 et seq.; and the Clean Air Act,
42 U.S.C. § 1857 et seq.

Dated: May 2, 1980. -

Douglas M. Costle,
Administrator.

1. 40 CFR is amended by revising
Parts 122,-123 and 124 to read as follows:

PART 122—EPA ADMINISTERED,
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM; THE
HAZARDOUS WASTE PERMIT '
PROGRAM; AND THE UNDERGROUND
INJECTION CONTROL PROGRAM

Subpart A—Definitions and General
Program Requirements

-

Sec. '

1221 What are the consohdated permit
regulations?

1222 Purpose and scope of Part 122,

122.3 Definitions.

1224 Application for a permit.

1226 Continuation of expiring permits.

122.6 Signatories to permit applications and
reports. -

122.7 Conditions_applicable to all permits.

1228 Establishing permit conditions.

122.9 Duration of permits.

12210 Schedules of compliance.

12211 Requirements for recording and
reporting of monitoring resuits.

122,12 Considerations under Federal law.

122.13 Effect of a permit. :

12214 Transfer of permits.

122,15 Modification or revocation and
reissuance of permits.

122,16 Termination of permits.

122.17 Minor modifications of permits.

122.18 Noncompllance and program °
reporting by the Director.

122.19 -Confidentiality of information.

Subpart B—Additional Requirements for
Hazardous Waste Programs Under the
Resource Conservation and Recovery Act

122,21 Purpose and scope of Subpart B.

122.22 Application for a permit.

122.23 Interim status.

122.24 Contents of Part A of the RCRA
permit application.

122.25 Contents of Part B of the RCRA
permit application.

122,26 Permits by rule.

122.27 Emergency permits.

122.28 Additional conditions apphcable to
all RCRA permits. .

122.28 Establishing RCRA permit
conditions.

122.30 Interim permits for UIC wells.

3

Subpart C—Additional Requirements for
Underground Injection Control Programs
Under the Safe Drinking Water Act

Sec.

. 122,31 - Purpose and scope of Subpart C.

122.32 Classification of injection wells.

122,33 Prohibition of unauthorized injection.

122.34 Prohibition of movement of fluid into
underground sources of drinking water,

122.35 Identification of underground sources
of drinking water and exempted aquifers.

122.36 Elimination of certain Class IV wells.

122.37 Authorization of underground
injection by rule.’

122,38 Application for a permit; *
authorization by permit.

122.39 Area permits.

12240 Emergency permits.

122.41 Additional conditions applicable to
all UIC permits.

122.42 Establishing UIC permit conditions.

12243 Waiver of requirements by Director.

12244 Corrective action. N

12245 Requirements for wells injecting
hazardous waste.

. Subpart D—Additional Requirements for

National Pollutant Discharge Elimination
System Programs Under the Clean Water

-Act

122,51 Purpose and scope of Subpart D.

12252 Prohibitions.

122,53 Application for a permit.

12254 Concentrated animal feeding
operations.

122.55 Concentrated aquatic animal
production facilities.”

122,56 Aguaculture projects.

122,57 Separate storm sewers.

122,58 Silvicultural activities.

122.59 General permits.

122.60 Additional condilions appllcable tos
all NPDES permits. *

122,61 Additional conditions applicable to °
specified categories of NPDES permits.

122,62 Establishing NPDES permit
conditions.

122.63 QCalculating NPDES permit
conditions,

122.64 Duration of certain NPDES permits.

12265 Disposal of pollutants into wells, into
publicly owned treatment works or by
land application.

122.66 New sources and new dischargers.

Appendix A to Part 122—NPDES anary
Industry Categories.

Appendix B to Part 122—NPDES Criteria for
Determining a Concentrated Animal
Feeding Operation (§ 122.54).

Appendix C to Part 122—NPDES Criteria for
Determining a Concentrated Aquatic
Animal Production Facility (§ 122.55).

Appendix D to Part 122—NPDES Permit
Application Testing Requu'ements
(§ 122.53).

Authority: Resource Conservation and
Recovery Act, 42 U.S.C. § 6901 et seq.; Safe
Drinking Water Act, 42 U.S.C. § 300f et'seq.;
and Clean Water Act.33 U S.C. § 1251 et seq.

Subpart A—Deflmtlons and General
Program Requnrements

§ 122.1 What are the consolidated permit
regulations?

{(a) Coverage. (1) These consolidated
permit regulations include provisions for
five permit programs:
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(i) The Hazardous Waste
Management (HWM) Program under
Subtitle C of the Solid Waste Disposul
Act, as amended by the Resource
Conservation and Recovery Act of 1976
(RCRA) (Pub. L. 94-580, as amernded by
Pub. L. 95-609; 42 U.S.C. § 6901 ef seq.);

(ii) The Underground Injection Control
(UIC) Program under Part C of the Safe
Drinking Water Act (SDWA) (Pub. L.
95-523, as amended by Pub. L. 95-190; 42
U.S.C. § 300f et seq.);

{iii) The National Pollutant Discharge
Elimination System (NPDES) Program
under sections 318, 402, and 405(a) of the
Clean Water Act (CWA) (Pub. L. 92-500,
as amended by Pub. L. 95-217 and Pub.

" L. 95-576; 33 U.S.C. § 1251 e! seq.);

(iv) The Dredge or Fill (404) Program
under section 404 of the Clean Water
Act; and

(v) The Prevention of Significant
Deterioration (PSD) Program under
regulations implementing section 165 of
the Clean Air Act (CAA), as amended,
(Pub. L. 88-206 as amended 42 U.S.C.
§7401 et seq. )

(2) For the RCRA, UIC and NPDES

- programs, these regulations eover basic

EPA permitting requirements (Part 122),
what a State must do to obtain approval
to operate its program in lieu of a
Federal program and minimum
requirements for administering the
approved State program (Part 123), and
procedures for EPA processing of permit
applications and appeals (Part 124). For
the 404 program, these regulations
include only the requirements which
must be met for a State to administer itg
own program in lieu of the U.S. Army
Corps of Engineers in "'State regulated
waters,” and provisions for EPA vetoes
of State issued 404 permits. For the PSD
program, these regulations cover only
procedures for EPA processing of PSD
permits in Part 124.

(b) Structure. (1) Coverage of Parts,
These consolidated permit regulations
are incorporated into three Parts of Title
40 of the Code of Federal Regulations: «

(i) Part 122. This Part contains
definitions for all of the programs except
PSD. It also contains basic permitting
requirements for EPA-administered
RCRA, UIC, and NPDES programs, such
as application requirements, standard
permit conditions, and monitoring and
reporting requirements.

(ii) Part 123. This Part describes what
States must do to obtain EPA approval
of their RCRA, UIC, NPDES, or 404
programs. It also sets forth the minimum
requirements for administering these
permit programs after approval.

(iii) Part 124. This Part establishes the
procedures for EPA issuance of RCRA,
UIC, NPDES, and PSD permits. It also
establishes the procedures for
administrative appeals of EPA permit
demsmns. . /



This information is reproduced with permission from HeinOnline, under contract to EPA. By including this material, EPA does not endorse HeinOnline.

ederal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

(2) Subparis. Parts 122, 123, and 124
are each organized into subparts. Each
Part has a general Subpart A which
contains requirements that apply to all
- the programs covered by that Part.
Additional subparts supplement these
general provisions with requirements
which apply to one or more specified
programs. In case of any inconsistency
between Subpart A and any program-
specific subpart, the program-specific
subpart is controlling.

(3) Certain requirements set forth in
Parts 122 and 124 are made applicable to
approved State programs, including
State 404 programs, by reference in Part
123. These references are set forth in
§ 123.7. If a section or paragraph of Parts
122 or 124 is applicable to States,
through reference in § 123.7, that fact is

signaled by the following words at the
end of the section or paragraph heading:
(applicable to Stale programs, see

§ 123.7). If these words are absent, the
section (or paragraph) applies only to
EPA-administered permits.

(4) The structure and coverage of
these regulations by program is
indicated in the following chart. A
permit applicant or permittee that is
interested in finding out about only one
of the programs covered by these
regulations can use this chart to
determine which regulations to read. If a

- State is the permitting authority, the

applicant or permittee should read the
State laws and program regulations
which implement the requirements of
Part 123 for the relevant program.

Covorage
Program
Part 122 Part 123 Part 124
RCRA Subparts Aand B....... .. e Subpars A, 8, andF,.“w. Sd:pnsA.B E.mdF
uic C..
NPDES
404
PSD

(c) Relation to other requirements. (1)
Consolidated permit application forms.
Applicants for EPA-issued RCRA Part
A, UIC, NPDES, or PSD permits and
persons seeking interim status under
RCRA must submit their applications on
EPA’s consolidated permit application
ford¥s when available. (There will be no
form for RCRA Part B applications and
therefore no EPA application form is
used. See § 122.25.) These forms, like
these consolidated regulations, contain
a general form covering all programs
plus several program-specific forms.
Although application forms have been
consolidated, they, like permits, have
been coordinated without losing their
separate legal identities. There is no
“consolidated permit.” Each permit and
application under a program is a
separate document. Most of the
information requested on these
application forms (other than Form 5 for
PSD) is required by these regulations.
The essential information required in
the general form (Form 1) is listed in
§ 122.4. The additional information
required for RCRA Part A applications
(Form 3) is listed in § 122.24, for UIC
applications (Form 4) in § 122.37, and for
NPDES applications (Forms 2a-d) in
§ 122.53. Applicants for State-issued
permits must use State forms which
rust require at a minimum the
information listed in these sections. All
minimum information requirements for
State 404 permit applications appear in
§ 123.94,

{2) Technical regulations. The five
permit programs which are covered in

&

these consolidated permit regulations
each have separate additional
regulations that contain technical
requirements for those programs. These
separate regulations are used by permit-
issuing authorities to determine what
requirements must be placed in permits
if they are issued. These separate
regulations are located as follows:

RCRA ... 40 CFR Pats 260-265
uic .. 40 CFR Pat 146
-NPDES _ 40 CFR Parts 1265, 123, 122, 136
40 CFR Subchapior N (Parts 400-250).
404 40 CFR Part 20
PSD 40 CFR Part 52

(d) Authority. The consolidation of
these permit programs into one set of
regulations is authorized by sections
101(f) and 501(a) of CWA, sections 1006
and 2002 of RCRA, section 1450 of the
SDWA, and section 301 of the CAA.

(e) Public participation. This rule
establishes the requirements for public
participation in EPA and State permit
issuance, enforcement, and related
variance proceedings; and in the
approval of State RCRA, UIC, NPDES,
and 404 programs. These requirements
carry out the purposes of the public
participation requirements of 40 CFR
Part 25 (Public Participation), and
supersede the requirements of that Part
as they apply to actions covered under
Parls 122, 123, and 124,

(f) State authorities. Nothing in Parts
122, 123, or 124 precludes more stringent
State regulation of any activity covered
by these regulations, whether or not
under an approved State program,
except as provided for the RCRA
program in § 123.33 (requirement that
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State RCRA programs under final
authorization be consistent with the
Federal program and other State
programs).

§ 122.2 Purpose and scope of Part 122,

(a) Subpart A of Part 122 contains
definitions (§ 122.3) and basic permitting
requirements (§§ 122.4 through 122.19).
Definitions are given for the RCRA, UIC,
NPDES, and State 404 programs.
Definitions for EPA processing of PSD
permits are in Part 124, Subpart C. The
permitling requirements apply to EPA
administered RCRA, UIC, and NPDES
programs. (Permit program requirements
for the Federal 404 program
administered by the Corps of Engineers
do not appear in these regulations but
are found in 33 CFR Parts 320-327.) In
addition, the permitling requirements
apply to State-administered RCRA, UIC,
NPDES, and 404 programs to the extent
specified by cross-reference in § 123.7.

(b) Subparts B, C, and D contain
additional requirements for RCRA, UIC
and NPDES permitting, respectively.
They apply to EPA, and to approved
States to the extent specified by cross-
reference in § 123.7.

§122.3 Definitions.

The following definitions apply to
Parts 122, 123, and 124, except Part 124
coverage of the PSD program (see
§ 124.2). Terms not defined in this
section have the meaning given by the
appropriate Act. When a defined term
appears in a definition, the defined term
is sometimes placed within guotation
marks as an aid to readers. When a
definition applies primarily to one or
more programs, those programs appear
in parentheses after the defined term.

Acidizing (UIC) means the injection of
acid through the borehole or “well” into
a “formation” to increase permeability
and porosity by dissolving the acid-
soluble portion of the rock constituents.

Administrator means the
Administrator of the United States
Environmental Protection Agency, or an
authorized representative.

Applicable standards and limitations
(NPDES) means all State, interstate, and
Federal standards and limitations to
which a “discharge” or a related activity
is subject under the CWA, including
“effluent limitations,” water guality
standards, standards of performance,
toxic effluent standards or prohibitions,
“best management practices,” and
pretreatment standards under sections
301, 302, 303, 304, 306, 307, 308, 403, and
405 of CWA.

Application means the EPA standard
national forms for applying for a permit,
including any additions, revisions or
modifications to the forms; or forms
approved by EPA for use in “approved
States,” including any approved
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modifications or revisions. For RCRA,
application also includes the
information required by the Director
under §.122.25 (contents of Part B of the
RCRA application). =~
Appropriate Act and regulations

means the Clean Water Act (CWA); the

Solid Waste Disposal Act, as amended
by the Resource Conservation and
Recovery Act (RCRA); or Safe Drinking .
Water Act (SDWA), whichever is
applicable; and applicable regulations
promulgated under those statutes. In the
case of an “approved.State program™

. appropriate Act and regulations
includes State program requirements.

Approved program or approved State
means a State or interstate program
which has been approved or authonzed
by EPA under Part 123,

Aguifer (RCRA and UIC) means a
geological “formation,” group of
formations, or part of a formation that is
capable of yielding a significant amount
of water to a-well or spring. .

Aréa of reviw (UIC) means the area
surrounding an “injection well”
described according to the criteria ‘set
forth in § 146.06.

Average monthly discharge 11m1tat10n
(NPDES) means the highest allowable
average of “daily discharges” over a
calendar month, calculated as the sum
‘of all daily discharges measured .during.
a calendar month divided by the number

of daily discharges measured during‘lhat

- month,

Average weekly.discharge 11m1 tation
(NPDES) means the highest allowable
average of “daily discharges” over a
calendar week, calculated as the sumof
all daily discharges measured during-a
calendar week divided by the number.of
daily discharges measured during that
week.

Best management practzces [“BMPs"]
(NPDES and 404) means schedules of
activities, prohibitions of practices,
maintenance procedures, and other
management practices to prevent or
reduce the pollution of “waters of the .
United States.” For NPDES, BMPs also
include treatment requirements,
operating procedures, and practices to
contro] plant site runoff, spillage or
leaks, sludge or waste disposal, or
drainage from raw.material storage. For
State 404 programs, BMPs also include
methods, measures, practices, ar design
and performance standards, which
facilitate compliance with section
404(b)(1) environmentdl guidelines {40
CFR Part.230), effluentlimitations-or
prohibitions under section 307(&}, and
applicable water quality standards.

BMPs [NPDES and 404) means “best
management practices.” -

Closure {RCRA) means the act of
securing a “Hazardous Waste -

Management facility” pursuant to the
requirements of 40 CFR Part 264.

Contaminant (UIC) means any
physical, chemical, biological, or
radiological substance or matter in
water. ‘

ContIguous zone (NPDES] means the
entire zone established by the United
States nnder Article 24 of the
Convention on the Territorial Sea and
the Contiguous Zone.

Continuous discharge (NPDES) means

a “discharge” which occurs without
interruption throughout the operating
hours of the facility, except-for
infrequent shutdowns for maintenance,
process changes, or other similar
activities.

CWA means the Clean Water Act
(formerly referred to as the Federal

“Water Pollution Control Act or Federal

Water Pollution Control Act
Amendments of 1972) Pub. L. 92-500, .as
amended by Pub. L. 95-217 and Pub. L.
95-576; 33 U.S.C. § 1251 et seq.

Daily discharge (NPDS) means ‘the
“dischargeof a pollutant” meansured
during a calendar day or any 24-hour
period that reasonably represents the
calendar day for purposes of sampling.
Forpollutants with limitations
expressed in units of mass, the “daily
discharge” is calculated as the total
mass of the pollutant discharged over
the day. For pollutants with limitations
expressed in other units of
measurement, the “daily discharge™is
calculated as the average measurement
of the pollutant over the-day.

Direct discharge (NPDES) means the
“discharge of a pollutant.” .

Director means the Regional
Administrator or the State Director, as
the context requires, or an authorized
representahve When there is'no

-~

" “approved State program,” and there is

an EPA administered program,
“Director” means the Regional
Administrator, When there is an
approved State program, “Director”
normally means the State Director. In
some circumstances, however, EPA
retains the authority to take certain
actions even when there is an approved
State program. (For example, when EPA
hasdssued an NPDES permit prior to the
approval of a State program, EPA may
retain jurisdiction over that permit after
program approval; see § 123.71.) In such
cases, the term “Director” means the
Regional Adnumstrator and not the
State Director.

Discharge [NPDES) whenused
without qualification means the
“dlscharge of a pollutant.”

- :Discharge ofa pollutant (NPDES)
means:

(a)(1) Any addmon of any * pollutan
or combination of pollutants to “waters

PP N
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of the United States" from any *point
source,” or

(2) Any addition of any pollutant or
combination of pollutants to the waters
of the “‘contiguous zone" or the ocean
from any point source other than a
vessel or other floating craft which is .
being used as a means of transportation,

(b) This definition includes additions
of pollutants into waters of the United
States from: surface runoff which is

_collected or channelled by man;

discharges through pipes, sewers, or
other conveyances owned by a State,
municipality, or other person which do
not lead to a treatment works; and
discharges through pipes, sewers, or
other conveyances leading into privately
owned treatment works.

This term does not include an addition
of pollutants by any “indirect
discharger.”

Discharge Monitoring Report
(“DMR") (NPDES) means the EPA
uniform national form, including any
subsequent additions, revisions, or
modifications, for the reporting of self-
monitoring results by permitees, DMRs
must be used by “approved States” as
well as by EPA. EPA will supply DMRs
to any approved State upon request, The
EPA national forms may be modified to
substitute the State Agency name, '
address, logo, and other 'similar ~
information, as appropriate, in place of
EPA’s,

Discharge of dredged matenal (404)
means any addition from any “point
source” of “dredged material” into
“waters of the United States.” The term
includes the addition of dredged
material into waters of the United States
and the runoff or overflow from a
contained land or water dredged

- material disposal area. Discharges of

pollutants into waters of the United
States resulting from the subsequent
onshore processing of dredged material
are not included within this term and
are subject to the NPDES program even-
though the extraction and deposit of
such material may also require a permit
from the Corps of Engineers or the State
section 404 program.

Discharge of fill material (404) meang
the addition from any *“point source™ of
“fill material” into *'waters of the United
States.” The term includes the following
activities in waters of the United States:
placement of fill that is necessary for the
construction of any structure; the
building of any structure or
impoundment requiring rock, sand, dirt,
or other materials for its construction;
site-development {ills for recreational,
industrial, commercial, residentlal, and
other uses; causeways orroad fills;
dams and dikes; artificial islands;
property protection and/or reclamation
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devices such as riprap, groins, seawalls,
breakwaters, and revetments; beach
nourishment; levees; fill for structures
such as sewage treatment facilities,
intake and outfall pipes associated with
power plants and subaqueous utility
lines; and artificial reefs.

Disposal {(RCRA) means the
discharge, deposit, injection, dumping,
spilling, leaking, or placing of any
“hazardous waste” into or on any land
or water so that such hazardous waste
or any constituent thereof may enter the
environment or be emitted into the air or
discharged into any waters, including

‘ground water.

Disposal facility (RCRA) means a
facility or part of a facility at which
“hazardous waste” is intentionally
placed into or on the land or water, and
at which hazardous waste will remain
after closure. ~

Disposal site (404) means that portion
of the “waters of the United States"
enclosed within fixed boundaries
consisting of a bottom surface area and
any overlaying volume of water. In the
case of *wetland” on which water is not
present, the disposal site consists of the
wetland surface area. Fixed boundaries
may consist of fixed geographic point(s)
and associated dimensions, or of a
discharge point and specific associated
dimensions.

DMR (NPDES) means “Discharge
Monitoring Report.”

Draft permit means a document
prepared under § 124.6 indicating the
Director’s tentative decision to issue or
deny, modify, revoke and reissue,
terminate, or reissue a “permit."” A
notice of intent to terminate a permit,
and a notice of intent to deny a permit,
as discussed in § 124.5, are types of
“draft permits.” A denial of a request for
modification, revocation and reissuance,
or termination, as discussed in § 124.5, is
not a “draft permit.” A “proposed
permit” is not a “draft permit.”

Drilling mud (UIC) means a heavy
suspensipn used in drilling an “injection
well,” introduced down the drill pipe
and thréugh the drill bit.

Dredged material (404) means
material that is excavated or dredged
from “waters of the United States.”

Effluent limitation (NPDES) means
any restriction imposed by the Director
on quantities, discharge rates, and
concentrations of “pollutants” which are
“discharged” from “point sources” into
“waters of the United States,” the
waters of the “contiguous zone,” or the
ocean.

Effluent limitations guidelines
(NPDES]) means a regulation published
by the Administrator under section
304(b) of CWA to.adopt or revise
“effluent limitations.”

Effluents (404) means "dredged
material” or “fill material,” including
return flow from confined sites.

Emergency permit means a RCRA,
UIC, or State 404 “permit” issued in
accordance with §§ 122,27, 122.40 or
123.96, respectively.

Environmental Protection Agency
{"EPA") means the United States
Environmental Protection Agency.

EPA means the United States
“Environmental Protection Agency.”

Exempted aquifer (UIC) means an
“aquifer” or its portion that meets the
criteria in the definition of *underground
source of drinking water” but which has

been exempted according to the
procedures in § 122.35(b).

Existing HWM facility (RCRA) means
a facility which was in operation or for
which construction had commenced, on
or before October 21, 1976. Construction
had commenced if:

(a) The owner or operator had
obtained all necessary Federal, State,
and local preconstruction approvals or
permits; and

{b)(1) A continuous physical, on-site
construction program had begun, or

{2) The owner or operator had entered
into contractual obligations—which
cannot be cancelled or modified without
substantial loss—for construction of the
facility to be completed within a
reasonable time.

[Note.~This definition reflects the literal
language of the statute. However, EPA
believes that amendments to RCRA now in
conference will shortly be enacted and will
change the date for determining when a
facility is an *'existing facility” to one no
earlier than May of 1980; indications are that
the conferees are considering October 30,
1980. Accordingly, EPA encourages every
owner or operator of a facility which was
built or under physical construction as of the
promulgation date of these regulations to file
Part A of its permit application so that it can
be quickly processed for interim status when
the change in the law takes effect. When
those amendments are enacted, EPA will
amend this definition.]

Existing injection well (UIC) means
an “injection well” other than a “new
injection well.”

Facility or activity means any "HWM
facility,” UIC “injection well,” NPDES
“point source,” or State 404 dredge or fill
activity, or any other facility or activity
(including land or appurtenances
thereto) that is subject to regulation
under the RCRA, UIC, NPDES, or 404
programs.

Fill material (404) means any
*pollutant” which replaces portions of
the “waters of the United States" with
dry land or which changes the bottom
elevation of a water body for any
purpose.
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Final authorization (RCRA) means
approval by EPA of a State program
which has met the requirements of
§ 3006(b) of RCRA and the applicable
requirements of Part 123, Subparts A
and B.

Fluid (UIC) means any material or
substance which flows or moves
whether in a semisolid, liquid, sludge,
gas, or any other form or state.

Formation {(UIC) means a body of rock
characterized by a degree of lithologic
homogeneity which is prevailingly, but
not necessarily, tabular and is mappable
on the earth’s surface or traceable in the
subsurface.

Formation fluid (UIC) means “fluid”
present in a “formation™ under natural
conditions as opposed to introduced
fluids, such as “drilling mud.”

General permit (NPDES and 404)
means an NPDES or 404 “permit”
authorizing a category of discharges
under the CWA within a geographical
area. For NPDES, a general permit
means a permit issued under § 122.59.
For 404, a general permit means a permit
issued under § 123.95.

Generator (RCRA) means any person,
by site location, whose act or process
produces “hazardous waste” identified
or listed in 40 CFR Part 261.

Ground water (RCRA and UIC) means
water below the land surface in a zone
of saturation.

Hazardous substance (NPDES) means
any substance designated under 40 CFR
Part 116 pursuant to section 311 of
CWA.

Hazardous waste (RCRA and UIC)
means a hazardous waste as defined in
40 CFR § 261.3.

Hazardous Waste Management
Sacility (“HWM facility™) means all
contiguous land, and structures, other
appurtenances, and improvements on
the land, used for treating, storing, or
disposing of “hazardous waste.” A
facility may consist of several
“treatment,” “storage,” or “‘disposal”
operational units (for example, one or
more landfills, surface impoundments,
or combinations of them).

HWM facility (RCRA) means
*“Hazardous Waste Management
facility.”

Indirect discharger (NPDES) means a
nondomestic discharger introducing
“pollutants™ to a “publicly owned
treatment works.”

Injection well (RCRA and UIC) means
a “well” into which “fluids” are being
injected.

Injection zone (UIC) means a
geological “formation,” group of
formations, or part of a formation
receiving fluids through a “well.”
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In operation (RCRA) means afacility
which is treating, storing, or disposing of
“hazardous waste.” ’ ‘

Interim authorization (RCRA)means
" approval by EPA of a.State hazardous
waste program which has met the
requirements of § 3008(c) of RCRA and _
applicable requirements of Part 123,
Subpart F. ‘

Interstate agency means an agency of
two or more States established by or
under an agreement or compact .
approved by the Congress, or any other
agency of two or more States having
substantial powers or duties pertaining
to the control of pollution as determined
and approved by the Administrator
underthe “appropriate Act and
regulations.” ’

Major facility means any RCRA, UIC,
NPDES, or 404 “facility or activity™ B
classified as such by the Regional
-Administrator, or, in the case of -
“approved State programs,” the
Regional Admidistratoriit-conjunction’
with the State Director. ’

Manifest (RCRA and UIC) means the
shipping document originated and
signed by the “generator” which
contains the information required by

‘Subpart B of 40 CFR Part 262.  °

Maximum daily discharge limitation

(NPDES) means the highest allowable
- “daily discharge.” - ’

Municipality (NPDES) means a city, °
town, borough, county, parish, district,
association, or other public body
created by or under State law and

having jurisdiction over disposal or
sewage, industrial wastes, or other
wastes, or an Indian tribe or an -
authorizedIndian tribal organization, or
a designated and approved mandgement
agency under section 208 of CWA.

National Pollutant Discharge
Elimination Systém means the national
program for issuing, modifying, revoking ’
and reissuing, terminating, monitoring B
and enforcing permits, and imposing and
enforcing pretreatment requirements,
under.sections 307, 402, 318, and 405 6f -
CWA. The termincludes an “approved
program,”

New discharger (NPDES) means any
building, structure, facility, or
installation: | . .

(a)(1) Fromwhich there is or may bea
new or additional “discharge of
pollutants” at-a “site” at-which on
October 18, 1972 it had never discharged
pollutants; and

(2) Which has never received afinally
effective NPDES “‘permit” fordischarges
at that site;and :

(3) Which is not a “new source.”

(b) This definition includes an ~
“indirect discharger” which commences
discharging into “waters of the United
States.” It also includes any existing

mobile point source, such as an offshore
oil drilling rig, seafood processing rig,
seafood prpcessing vessel, or aggregate
plant, thatbegins discharging at a
location for which it does not have an
existing permit. .

* New HWM facility (RCRA) means a
“Hazardous Waste Management ™
facility” which began operation or for
which construction commenced after
October 21, 1976. )

New .infection well (UIC) means a
“well” which began injection after a UIC
program for the State applicable to the
well is-approved. :

.New source (NPDES)means . any
building, structure, facility, or

/installation from which there is ar may

be a “discharge of pollutants,” the
construction of which.commenced: |

/(a) After promulgation of standards of
performance under section 306.0f CWA
which are applicable to such source; or

(b) After proposal of:standards .of
performance in accordance with section
306 of CWA which are applicable to
such source, but only if the standazrds
are promulgated in accordance with
section 306 within 120 days of their
proposal.

NPDES means “National Pollutant
Discharge Elimination System,”

Off-site (RCRA) means any site which

- is not “on-site.”

On-site (RCRA) means on the same or
geographically contiguous property
which may be divided by public or
private right(s}-of-way, provided the
entrance:and exit between-the
properties is at a cross-roads
intersection, and access is by crossing
as opposed to.going along, the right(s)-
of-way. Non-contiguous properfies
owned by the same person but
connected by a right-of-way which the
person controls and to which the public
does not have access, is also considered
on-site property. -

Owner or operator means ‘the owner
or operator of any “facility or activity”
subject to regulation under the RCRA,
UIC, NPDES, or 404 programs. :

Permitmeans anzauthorization,
license, or equivalent contral document
issued by EPA or an “approved State” 1o
implement the requirements ofthis Part
and Parts 123 and 124. “*Permit” includes
RCRA *“‘permit by rale"(§ 122.26), UIC
area permit (§ 122.39), NPDES or 404
“general permit” (§§ 122.59 and 123.95),
and RCRA, UIC, or 402 “emergency
permit” (§§ 122.27, 122.40, and 123.96).
Permit does not.include RCRA interim
status (§ 122.23), UIC authorization by
rule [§ 122.37), or.any permit which has
not yet been thesubjectof final agency
action, such as:a “draft permit-or.a
“proposed permit.” ‘

Permit by rule (RCRA) means a
provision of these regulations stating
that a “facility or activity” is deemed to
have a RCRAy permit if it meets the
requirements of the provision.

Person means an individual,
association, partnership, corporation,
municipality, State or Federal agency, or
an agent or-employee thereof,

Phase 1 (RCRA) means that phase of
the Federal hazardous waste
management program commencing on
the effective date of the last of the
following to be initially promulgated: 40

"CFR Parts 122, 123, 260, 261, 262, 263,

and 265. Promulgation of Phase I refers

_ - to promulgation of the regulations
" necessary -for Phase I to begin,

Phase II (RCRA) means that phase of
Federal hazardous waste management
program commencing on the effective
date of the first Subpart of 40 CFR Part
264, Subparts F through R to be initially
promulgated. Promulgation of Phase 11
refers to promulgation of the regulations

necessary for Phase II to begin,

Physicalconstruction (RCRA) means
excavation, movement of.earth, erection
of forms or structures, or similar activity’
toprepare an “HWM facility” to accept
“hazardous waste.”

Plugging (UIC) means the act or
process of stopping the flow of water,

. oil, or gas in “formations” penetrated by

a borehole or “well.” .

Point source (NPDES and 404) means
any discernible, confined, and discrete
conveyance, including but not limited 'to
any pipe, ditch, channel, tunnel, conduit,
well, discrete fissure, container, rolling
stock, concentrated animal feeding -
operation, vessel, or other floating craft,
from which pollutants are or may be
discharged. This term does not include
return flows from irrigated agriculture.

Pollutant (NPDES and 404) means
dredged spoil, solid waste, incinerator
residue, filter backwash, sewage,
garbage, sewage sludge, munitions,
chemical wastes, biological materials,
radioactive materials (except those
regulated under the Atomic Energy Act
'of 1954, as amended (42 U.S.C. § 2011 ¢
seq.)), heat, wrecked or discarded
equipment, Tock, sand, cellar dirt and
industrial, municipal, and agricultural »
waste discharged into water. It does not
mean: -

(a) Sewage fromvessels; or

(b) Water, gas, or other material
which isinjected into a-well to facilitate
production of-oil or gas, or water
derived in @ssociation with oil and ‘gas
production and disposed of in a well, if
the well used-either to facilitate
production-or for disposal purposes is
approved by authority of the State in
which-the well is located, and3f the
State determines that the injection or
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disposal will not result in the
degradation of ground or surface water
resources.

[Note.—Radioactive materials covered by
the Atomic Energy Act are those
encompassed in its definition of source,
byproduct, or special nuclear materials.
Examples of materials not covered include
radium and aceelerator-produced isotopes.
See Train v. Colorado Public Interest
Research Group, Inc., 426 U.S. 1 (19786}).]

POTW means “publicly owned
treatment works.”

Primary industry category (NPDES)
means any industry category listed in
the NRDC se#lement agreement
(Natura! Resources Defense Council et
al. v. Train, 8 ER.C. 2120 (D.D.C. 1978),
modified 12 E.R.C. 1833 (D.D.C. 1979);
also listed in Appendix A of Part 122.

Privately owned treatment works
{NPDES) means any device or system
which is {(a) used to treat wastes from
any facility whose operator is not the
operator of the weament works and (b)
not a “POTW.”

Process wastewater (NPDES) means
any water which, during manufacturing
or processing, comes into direct contact
with or results from the production or

- use of any raw material, intermediate
product, finished product, byproduct, or
waste product.

Propesed permnit (NPDES) means a
State NPDES “permit"” prepared after
the close of the public comment period
{and, when applicable, any public
hearing and admxmséahve appeals)
which is sent to EPA for review before
final issuance by the State. A “proposed
permit” is not a “draft permit.”

Publicly owned treatment works
(“POTW") means any device or system
used in the treatment {(including
recycling and reclamation) of municipal
sewage or industrial wastes of a liquid

_nature which is owned by a “State” or
“municipality.” This definition includes
sewers, pipes, or other conveyances
only if they convey wastewater to a
POTW praviding treatment.

Radioactive wasée (UIC) means any
waste which contains radioactive
material in concentrations which exceed
those listed in 10 CFR Part 20, Appendix
B, Table I, Column 2, or exceed the
“Criteria for Identifying and Applying
Characteristics of Hazardous Waste and

-for Listing Hazardous Waste" in 40 CFR
Part 261, whichever is applicable.

RCRA means the Solid Waste
Disposal Act as amended by the
Resource Conservation and Recovery
Act of 1976 {Pub. L. 94-580, as amended
by Pub. L. 85-609, 42 U.S.C. § 6901 et
seq.).

Recommencing discharger (NPDES)
means a source which recommences
discharge after terminating operations.

Regional Administrator means the
Regional Administrator of the
appropriate Regional Office of the
Environmental Protection Agency or the
authorized representative of the
Regional Administrator.

Schedule of compliance means a
schedule of remedial measures included
in a “permit,” including an enforceable
sequence of interim requirements {for
example, actions, operations, or
milestone events) leading to compliance
with the “appropriate Act and ~
regulations.”

SDWA réeans the Safe Drinking
Water Act (Pub. L. 85-523, as amended
by Pub. L. 95-1900; 42 U.S.C. § 300f et
seq.).

Secondary industry category (NFDES)
means any industry category whxch is
not a “primary industry category."

Secretary (NPDES and 404) means the
Secretary of the Army, acting through
the Chief of Engmeers.

Section 404 program or Stale 404
program or 404 means an “appraved
State program” to regulate the
“discharge of dredged material” and the
“discharge of fill material” under section
404 of the Clean Water Act in "State
regulated waters."”

Sewage fram vessels {NPDES) means
human body wastes and the wastes
from toilets and other receptacles
intended to receive or retain body
wastes that are discharged from vessels
and regulated under section 312 of
CWA, except that with respect to
commercial vessels on the Great Lakes
this term includes graywater. For the
purposes of this definition, “graywater"
means galley, bath, and shower water.

Sewage sludge (NPDES) means the
solids, residues, and precipitate
separated from or created in sewage by
the unit processes of a “publicly owned
treatment works.” “Sewage" as used in
this definition means any wastes,
including wastes from humans,
households, commercial establishments,
industries, and storm water runoff, that
are discharged to or otherwise enter a
publicly owned treatment works.

Site means the land or water area
where any “facility or activity"” is
physically located or conducted,
including adjacent land used in
connection with the facility or activity.

State means any of the 50 States, the
District of Columbia, Guam, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, the
Trust Territory of the Pacific Islands
(except in the case of RCRA), and the
Commonwealth Northern Mariana
Islands (except in the case of CWA).

State Director means the chief
administrative officer of any State or
interstate agency operating an
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“approved program,” or the delegated
representative of the State Director. If
responsibility is divided among two or
more State or interstate agencies, “State
Director” means the chief administrative
officer of the State or interstate agency
authorized to perform the particular
procedu:e or function to which reference
is made.

Slate/EPA Agreement means an
agreement between the Regional
Administrator and the State which
coordinates EPA and State activities,
responsibilities and programs including
those under the RCRA, SDWA, and
CWA pro .

Slate regulated walers (404) means
those “waters of the United States™ in
which the Corps of Engineers suspends
the issuance of section 404 permits upon
approval of a State’s section 404 permit
program by the Administrator under
section 404(h). These waters shall be
identified in the program description as
required by § 123.4(h](2). The Secretary
shall retain jurisdiction over the
. following waters (see CWA section
404(g)(1)):

(a) Waters which are subject to the
ebb and flow of the tide;

{b) Waters which are presently used,
or are susceptible to use in their natural
condition or by reasonable improvement
as a means to transport interstate or
foreign commerce shoreward to their
ordinary high water mark; and

{c) "Wetlands"” adjacent to waters in
{a) and (b}.

Storage (RCRA) means the holding of
“hazardous wasle” for a temporary -
period, at the end of which the
hazardous waste is treated, disposed, or
stored elsewhere.

Stratum (plural strata) (UIC) means a
single sedimentary bed aor layer,
regardless of thickness, that consists of
generally the same kind of rock
material.

Total dissolved solids (UIC and
NPDES) means the total dissolved
(filterable) solids as determined by use
of the method specified in 40 CFR Part
136.

Toxic pollutent {NPDES and 404)
means any pollutant listed as toxic
under section 307(a){1) of CWA.

Transporter (RCRA} means a person
engaged in the off-site transportation of
“hazardous waste™ by air, rail, highway
or water.

Treatment (RCRA} means any
method, technique, or process, including
neutralization, designed to change the
physical, chemical, or biological
character or composition of any
“hazardous waste"” so as to neutralize
such wastes, or 50 as {o recover emergy
or material resources from the waste, or
80 as to render such waste non-
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hazardous, or less hazardous; safer to
transport, store or-dispose of; or
amenable for recovery, amenable for
storage, or reduced in volume, .

UIC means the Underground Injection
Control prograin under Part C of the
Safe Drinking Water Act, including an .

“approved program.”
Undezgrozmd m]ectwn (UIC) means a
“well injection.”

Underground source of drinking water

(“USDW"] (RCRA and UIC) means an
*aquifer” or its portion:

(a)(1) Which supplies drinking water
for human consumption; or

(2) In which the ground water
contains fewer than 10,000 mg/1 “total
dissolved solids;” and .

(b) Which is not an “exempted -
aquifer.”

USDW (RCRA and UIC) means
“underground source of drinking water.”

Variance (NPDES] means any
mechanism or provision under sections
301 or 316 of CWA or under 40 CFR Part.

. 125, or in the appllcable “effluent

limitations guidelines” which allows
modification to or waiver of the
generally applicable effluent limitation
requirements or time deadlines of CWA.
This includes provisions which allow’
the establishment of alternative
limitations based on fundamentally
different factors or on sections 301(c),
301(g}, 301(h), 301(i), or 316(a) of CWA.

Waters of the United States or Waters
of the U.S. means:

(a) All waters which are currently
used, were used in the past, or may be’
susceptible to use in interstate or foreign
commerce, Including all waters which
are subject to the ebb and ﬂow of the

.

(b) All interstate waters, including
interstate “wetlands;"”

(c) All other waters such as intrastate
lakes, rivers, streams (including
intermittent streams), mudflats,
sandflats, “wetlands,” sloughs, prairie
potholes, wet meadows, playa lakes, or
natural ponds the use, degradation, or
destruction of which would affect or
could affect interstate or foreign
commerce including any such waters:

(1) Which are or could be used by
interstate or foreign travelers for
recreational or other purposes;

(2) From which fish or shellfish are or

~

could be taken and sold in mterstate or

foreign commerce; or
(3) Which are used or could be used

" for industrial purposes by industries in

interstate commerce; -

(d) All impoundments of waters
otherwise defined as waters of the
United States under this definition;

(e) Tributaries of waters-identified in

‘ paragraphs (1)-(4) of this definition;

(£) The territorial sea; an

(g) “Wetlands” adjacent to waters
(other than waters that are themselves
wetlands) identified in paragraphs (a)-
(f) of this definition.

Waste treatment systems, including
treatment ponds or lagoons designed to
meet the requirements of CWA (other -
than cooling ponds as defined in 40 CFR
§ 423.11(m) which also meet the criteria
of this definition) are not waters of the
United States. This exclusion applies
only to manmade bodies of water which

- neither were originally created in waters

of the United States (such as a disposal
area ih wetlands) nor resulted from the
impoundment of waters of the United
States.

Well {(UIC) means a bored, drilled or
driven shaft, or a dug hole, whose depth
is greater than the largest surface
dimension,

- Well injection (UIC) means the
subsurface emplacement of “fluids”
through a bored, drilled, or driven
“well;” or through a dug well, where the
depth of the dug well is greater than the
largest surface dimension. .

Wetlands means those areas that are
inundated or saturated by surface or

" ground water at a frequency and

duration sufficient to support, and that
under normal circumstances do support,
a prevalence of vegetation typically
adapted for life in saturated soil

.conditions. Wetlands generally include .

swamps, marshes, bogs, and similar
areas.

§ 122.4 Application for a permit.

{Applicable to State programs, see
§ 123.7.)
- (@) Permit application. Any person
who is required to have a permit
(including new applicants and

- permittees with expiring permits) shall -

complete, sign, and submit an
application to the Director as described
in this section and in §§ 122.23 (RCRA},
122.38 (UIC), 122.53 (NPDES), and 123.94
(404). Persons currently authorized with
interim status under RCRA (§ 122.23) or
UIC authorization by rule (§ 122.37)
shall apply for permits when required by
the Director. Persons covered by RCRA
permits by rule (§ 122.26), and NPDES or
404 dischargers covered by general
permits inder § 122.59 or 123.97,
respectively, need not apply. Procedures
for applications, issuance and
administration of emergency permits are
found exclusively in §§ 122.27 (RCRA),
122.40 (UIC), and 123.96 (404).

(b) Who applies? When a facility or
activity is owned by one person but is
operated by another person, it is the
operator's duty to obtain a permit,
except that for RCRA only, the owner
must also sign the permit application.
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" (c) Completeness. The Director shall

.not issue a permit under a program

before receiving a complete application
for a permit under that program except
for NPDES and 404 general permits,
RCRA permits by rule, or emergency
permits. An application for a permit
under a program is complete when the
Director receives an application form
and any supplemental information
which are completed to his or her
satisfaction. The completeness of any
application for a permit shall be judged
independently of the status of any other
permit application or permit for the
same facility or activity. For EPA—
administered RCRA, UIC, and NPDES
programs, an application which ig
reviewed under § 124.3 is complete
when the Director receives either a
complete application or the information
listed in a notice of deficiency.

(d) Information requirements. All
applicants for RCRA, UIC, or NPDES
permits (for State 404 permits see
§ 123.94) shall provide the following
information to the Director, using the
application form provided by the
Director (additional information
required of applicants is set forth in
§§ 122.24 and 122.25 (RCRA), 122.38
(UIC), and 122.53 (NPDES)).

(1) The activities conducted by the
applicant which require it to obtain
permits under RCRA, UIC, NPDES, or
PSD.

(2) Name, mailing address, and

-location of the facility for which the

application is submitted.

{3) Up to four SIC codes which best
reflect the principal produots or services
provided by the facility.

(4) The operator’s name, address,
telephone number, ownership status,
and status as Federal, State, private,
public, or other entity.

(5) Whether the facility is located on
Indian lands.

(6) A listing of all permits or
construction approvals received or
applied for under any of the following
programs:

(i) Hazardous Waste Management
program under RCRA.

(if) UIC program under SDWA.

(iii) NPDES program under CWA.

(iv) Prevention of Significant
Deterioration (PSD) program under the
Clean Air Act.

(v) Nonattainment program under tho
Clean Air Act.

(vi) National Emission Standards for
Hazardous Pollutants (NESHAPS}
preconstruction approval under the
Clean Air Act.

. (vii) Ocean dumping permits under the
Marine Protection Regearch and
Sanctuaries Act.

1
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{viii} Dredge or fill permits under
section 404 of CWA.

(ix) Other relevant environmental
permits, inclading State permits.

{7) A topographic map {or other map if
a topographic map is unavailable)
extending ene mile beyond the property
boundaries of the source, depicting the
facility and each of its intake and
discharge structures; each of its
hazardous waste treeiment, storage, or
disposal faciliies; each well where
fluids frem the facility are injected
undergreund; and those wells, springs,
other surface water bodies, and drimking
water wells listed in public records or
otherwise knowa te the applicant in the
map area.

_(8) A brief description of the nature of
the business.

(e) Recordkeeping. Applicants shall
keep records of all data used to
complete permit applieations and any
supplemental informaiisn sebritied
under §§ 122.4(d), 322.24, aad 122.25
(RCRA); 122.38. (UIC); 122.53 (NPDESk
and 123.94 (404) for a period of at least 3
years from the date the applieation is
signed.

§ 1225 Continuation of expliring permits.

{(a) EPA perinits. When EPA is the
permit-issuing authority, the condiions
of an expired permit continue in force
under 5 U.S.C. § 558(c) until the effective
date of a new permit (see § 124.15) if:

(1) The permitfee has submitted a
timely application under §§ 122.25

. (RCRA), 122.38 (UIC), or 122.53 (NPDES)
which is a complete (under § 122.4(g}j
application: for a new permit; and

(2] The Regional Administrator,
through no fawlt of the permittee; dees
not issue a new permit with an effective
date under § 124.15 on or before the
expiration date of the previous permit
(for example, when issuance is
impracticable due to time or reseurce
constraints).

{b) Effect. Pesmits continued under
this section: remain fully effective and
enforceable.

(c) Enforcement. When the permittee
is not in compliance with the conditions
of the expiring or expired permit the
Regienal Administrator may choose to
do any or all of the fellowing:

(1) Initiate enforcement action based
upon the permjt whigh has been
continued;

(2) Issue a notice of intent-to. deny the
new permit under § 124.6. If the permit is
denied, the owner or operator would
then be reguired to cease the activities
authorized by the continued permit or be
subject to enforcement action for
operating without a permit;

(3) Issue a new permit under Part 124
with appropriate conditions; or

(4) Take other actions authorized by
these regulations.

(d) State continuation.

(1) An EPA 1 (or, in the case of 404,
Corps of Engineers) issued permit does
not continue in force beyond its
expization date under Federal law if at
that time a State is the permitting
authority. States authorized to.
administer the RCRA, UIC, NPDES or
404 programs may continue either EPA
(or Corps of Engineers) or State-issued
permits unéil the effective date of the
new permits, if State law allows.
Otherwise, the facility or activity is
operating without a permit from the time
of expiration of the old permit to the
effective date of the State-issued new
permit.

§ 122.6 Signatories to permit applications
and reporis,

{Applicable to State programs, sce
§123.7.)

(1) Applications. All permit
applications, except those submitted for
Class II wells under the UIC program
(see paragraph (b) of this section), shall
be signed as follows:

(1) For & corporation: by a principal
executive officer of at least the level of
vice-president;

{2) For a pertnership or soke
proprietarship: by a general partner or
the proprietor, respectively; or

(3) For a municipahty, State, Federal,
or other public agency: by either a
principal executive officer or ranking
elected efficial.

(b) Reports. All reports required by
permits, other information requested by
the Director, and all permit applications
submitted for Class II wells under
§ 122.38 for the UIC program shall be
signed by a persorr described in
paragraph (a) of this section, or by a
duly authorized representative of that
person. A person is a duly authorized
representative only’ifs

(1) The authorization is made in
writing by a person described in
paragraph (a) of this section;

{2} The authorization specifies either
an individual or a position having
responsibility for the overall operation
of the regulated facility er activity, such
as the position of plant manager,
operator of a well or a well field,
superintendent, or position of equivalent
responsibility. (A duly authorized
representative may thus be either a
named individual or any individual
occupying a named position.); and

(3) The written authorization is
submitted to the Director.

(c) Changes to authorization. If an
authorization under paragraph (b) of this
section is no longer accurate because a
different individual or position has
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responsibility for the overall operation
of the facility, a new authorization
satisfying the requirements of paragraph
(b) of this seclion must be submitted to
the Director prior ta or together with any
reports, information, or applications to
be signed by an authorized
representative.

(d} Certification. Any person signing a
document under paragraphs (a) or {b) of
this section shall make the following
certification:

[ certify under penalty of law that I
have personally examined and am
familiar with the information submitted
in this document and all attachments
and that, based on my inquiry of those
individuals immediately responsible for
obtaining the information, I believe that
the information is true, accurate, and
complete. I am aware that thereare =~
significant penalties for submitting false
information, including the possibility of
fine and imprisonment.”

§122.7 Conditions applicable to alf
permits,

(Applicable to State programs, see
§123.7)

The following conditions apply to all
RCRA, UIC, NPDES, and 404 permits.
For additional conditions applLicable to
all permits for each of the programs
individually, see sections 12228 (RCRA)L
122.41 (UIC), 12260 and 122.61 (NPDES)
and 123.97 (404). All conditions
applicable to alt permits, and all
additionsl conditions applicable to all
permits for individual programs, shall be
incorporated indo the permits either
expressly or by reference. If
incorporated by reference, a specific
citation to these regulations (or the
corresponding approved State
regulations) must be given in the permit.

(2) Duty to comply. The permittee
must comply with all conditions of this
permit, Any permit noncompliance
constitutes a violation of the appropriate
Act and is grounds for enforcement
action; for permit termination,
revocation and reissuance, or
modification; or for denial of a permit
renewal application.

(b) Dty to reapply. If the permittee
wishes to continue an activity regulated
by this permit after the expiration date
of this permit, the permittee must apply
for and obtain a new permit.

(c) Duty to halt or reduce activity. it
shall not be a defense for a permittee in
an enforcement action that it would
have been necessary to halt or reduce
the permitted activity in order to
maintain compliance with the conditions
of this permit.

(d) Duty to mitigate. The permittee
shall take all reasonable steps to
minimize or correct any adverse impact
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on the environment resulting from
noncompliance with this permit.

(e) Proper operation and maintenance.,
The permittee shall at all times properly
operate and maintain all facilities and
systems of treatment and control (and
related appurtenances) which are
installed or used by the permittee to
achieve compliance with the conditions
of this permit. Proper operation and
maintenance includes effective
performance, adequate funding,
adequate operator staffing and training,
and adequate laboratory and process
controls, including appropriate quahty
assurance procedures. This provision
requires the operation of back-up or
auxiliary facilities or similar systems
only when necessary to achieve
compliance with the conditions of the
permit.

(f) Permit actions. ‘This permit may be
modified, revoked and reissued, or .
terminated for cause, The filing of a

- request by the permittee for a permit
modification, revocation and reissuance,
or termination, or a notification of
planned changes or anticipated
noncompliance, does not stay any
permit condition.

(g) Property rights. This permit does
not convey any property rights of any’
sort, or any exclusive privilege. .

(h) Duty to provide information. The .
pérmittee shall furnish to the Director, --
within a reasonable time, any
.information which the Director may
request to determine whether cause
exists for modifying, revoking and
reissuing, or terminating this permit, or
to determine compliance with this
permit, The permittee shall also furnish

- to the Director, upon request, copies of
records required to be kept by this
permit.

(i) Inspection and entry. The permittee ’
shall allow the Director, or an
authorized representative, upon the
presentation of credentials and other
documents as may be required by law,
to:

(1) Enter upon the permrttee s
premrses where a regulated facility or
activity is located or conducted, or
where records must be kept under the
conditions of this permit;

(2) Have access to and copy, at
reascnable times, any records that must
be kept under the conditions of this
permit;

(3) Inspect at reasonable times any
facilities, equipment (including
monitoring and control equipment),’
practices, or operations regulated or -
required under this permit; and

(4) Sample or monitor at reasonable
times, for the purposes of assuring
permit compliance or as otherwise
authorized by the appropriate Act, any

substances or paramefers at any
location.

(i) Monitoring and records.

‘(1) Samples and measurements taken
for the purpose of monitoring shall be -
Tepresentative of the monitored activity.

(2) The permittee shall retain records
of all monitoring information, including
all calibration and maintenance records
and all original strip chart recordings for
continuous monitoring instrumentation,
copies of all reports required by this
permit, and records of all data used to
complete the application for this permit,
for a period of at least 3 years from the
date of the sample, measurement, report
or application. This period mmay be
extended by request of the Director at
any time,

(3) Records of monitoring mformatron
shall include:

(i) The date, exact place, and trme of
sampling or measurements;

(ii) The individual(s) who performed
the sampling or measurements; .

(iii) The date(s) analyses were
performed;

(iv) The individual(s) who performed
the analyses;

(v) The analytical techniques or
methods.used; and

(vi) The results of such analyses

(k) Signatory requirement. All
applications, reports, or information

- submitted to the Director shall be signed
and certified. (See § 122.6.)

(1) Reporting requirements. (1)
Planned changes. The permittee shall
give notice to the Director as soon as
possible of any planned physical

. alternations or additions to the
" permitted facility.

(@) Antzczpated noncompliance. The
. permittee shall give advance notice to
the Director of any planned changes in
the permitted facility or activity which
may result in noncompliance with
permit requirements.

(8) Transfers. This petmit is not
transferable to any person except after
notice to the Director. The Director may
require modification or revocation and
reissuance of the permit to change the
name of the permittee and incorpordte

v such other requirements as may be

necessary under the appropriate Act.
(See § 122.14; in some cases,
modification or revocation and
reissuance is mandatory.)

(4) Monitoring reports. Monitoring
results shall be reported at the intervals
specified elsewhere in this permit,

(5) Compliance schedules. Reports of
. compliance or noncompliance with, or
any progress reports on, interim and
final requirements contained in any
compliance schedule of this permit shall
be submitted no later than 14 days ’
following each schedule date.
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(6) Twenty-four hour.reporting. The
permittee shall report any
noncompliance which may endanger .
health or the environment.' Any
information shall be provided orally
within 24 hours from the time the
permittee becomes aware of the
circumstances. A written submission
shall also be provided within 5 days of
the time the permittee becomes aware of
the circumstances. The written )
submission shall contain a description
of the noncompliance and its cause; the -
period of noncompliance, including
exact dates and times, and if the
noncompliance has not been corrected,
the anticipated time it is expected to
continue; and steps taken or planned to
reduce, eliminate, and prevent
reoccurrence of the noncompliance.

(7) Other noncompliance. The
permittee shall report all instances of
noncompliance not reported under
paragraphs (1)(4), (5), and (6) of this
section, at-the time monitoring reports

- are submitted, The reports shall contain
the information listed in paragraph (1)(6)

of this section,

(8) Other information. Where the
permittee becomes aware that it failed
to submit any relevant facts in a permit
application, or submitted incorrect
information in a permit application or in
any report to the Director, it shall
promptly submit such facts or

. information. -

§ 122.8 Establishing permit conditions,

(Applicable to State programs, see
§122.7.)

(a) All programs. In addition to
conditions required in all permits for all «
programs (§ 122.7), the Director shall_
establish conditions, as required on a
cage-by-case basis, in permits for all
programs under §§ 122.9 (duration of
permits), 122.10(a) (schedules of
compliance), 122.11 (monitoring), and for
EPA permits qnly 122.10(b) (alternate
schedules of compliance) and 122.12
(considerations under Federal law).

(b) Individual programs.

(1) In addition to conditions required
in all permits for a particular program
(§8§ 122.28 for RCRA, 122.41 for UIC,

. 122.60 and 122.61 for NPDES, and 123.97

for 404), the Director shall establish
conditions in permits for the ind{vidual
programs, as required on a case-by-case
basis, to provide for and assure

. compliance with all applicable

requirements of the appropriate Act and
regulations.

(2) For a State jssued permlt. an
applicable requirement is a State
statutory or regulatdry requirement
which takes effect prior to final
administrative disposition of a permit.
For a permit issued by EPA, an '

S
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applicable requirement is a statutory or
regulatory requirement (including any
interim final regulation) which takes
effect prior to the issuance of the permit
(except as provided in § 124.86(c) for
RCRA, UIC and NPDES permits being
processed under Subparts E or F of Part
124). Section 124.14 (reopening of
comment period) provides a means for
reopening EPA permit proceedings at
the discretion of the Director where new
requirements become effective during
the permitting process and are of
sufficient magnitude to make additional
preceedings desirable. For State and
EPA administered programs, an
applicable requirement is also any
requirement which takes effect prior to
the modification or revocation and
reissuance of a permit, to the extent
allowed in § 122.15.

{3) New or reissued permits, and to
the extent allowed under § 122.15
modified or revoked and reissued
permits, shall incorporate each of the
applicable requirements referenced in
§§ 122.29 (RCRA), 122.42 (UIC), 122.62 .
and 122.63 (NPDES), and 123.98 (404).

(c) Incorporation. All permit
conditions shall be incorporated either
expressly or by reference. If
incorporated by reference, a specific
citation to the applicable regulations or
requirements must be given in the
permit.

§122.9 Duration of permits.

(Applicable to State programs, see
§123.7))

(a) NPDES and section 404. NPDES
and section 404 permits shall be
effective for a fixed term not to exceéd 5
years.

(b) RCRA. RCRA permits shall be
effective for a fixed term not to exceed
10 years. (See also § 122.30 (interim
permits for UIC wells)).

{c) UIC. UIC permits for Class [ and
Class V wells shall be effective for a
fixed term not to exceed 10 years. UIC
permits for Class I and IIl wells shall be
issued for a period up to the operating
life of the facility. The Director shall
review each issued Class II or ITf well
UIC permit at least once every 5 years to
determine whether it should be
modified, revoked and reissued,
terminated, or a minor modification
made as provided in §§ 122.15, 122.16,
and 122.17. .

{d) Except as provided in § 122.5, the
term of a permit shall not be extended
by modification beyond the maximum
duration specified in this section.

(e) The Director may issue any permit
for a duration that is less than the full
allowable term under this section.

§ 122,10 Schedules of compliance.

{(2) General (applicable to State
programs, see § 123.7). The permit may,
when appropriate, specify a schedule of
compliance leading to compliance with
the appropriate Act and regulations.

(1) Time for compliance. Any
schedules of compliance under this
section shall require compliance as soon
as possible,

(i) For NPDES, in addition, schedules
of compliance shall require compliance
not later than the applicable statutory
deadline under the CWA.

(if) For UIC, in addition, schedules of
compliance shall require compliance not
later than 8 years after the effective date
of the permit.

(2) For NPDES only. The first NPDES
permit issued to a new source, a new
discharger which commenced discharge
after August 13, 1979, or a recommencing
discharger shall not contain a schedule
of compliance under this section. See
also § 122.66(d)(4).

(3) Interim dates. Except as provided
in paragraph (b)(1)(ii) of this section, if a
permit establishes a schedule of
compliance which exceeds 1 year from
the date of permit issuance, the schedule
shall set forth interim requirements and
the dates for their achievement,

(i) The time between interim dates
shall not exceed 1 year.

(ii) If the time necessary for
completion of any interim requirement
{such as the construction of a control
facility) is more than 1 year and is not
readily divisible into stages for
completion, the permit shall specify
interim dates for the submission of
reports of progress toward completion of
the interim requirements and indicate a
projected completion date.

[Note.—Examples of interim requirements
include: (1) submit a complete Step 1
construction grant (for POTWs); (2) let a
contract for construction of required
facilities; (3) commence construction of
required facilities; (4) complete construction
of required facilities.}

(4) Reporting. The permit shall be
written to require that no later than 14
days following each interim date and
the final date of compliance, the
permittee shall notify the director in
writing of its compliance or
noncompliance with the interim or final
requirements, or submit progress reports
if paragraph (a)(1)(ii) of this section is
applicable. .

(b) Alternative schedules of
compliance. A RCRA, UIC, or NPDES
permit applicant or permittee may cease
conducting regulated activities (by
receiving a terminal volume of
hazardous waste for HWM facilities,
plugging and abandonment for UIC
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wells, or termination of direct discharge

for NPDES sources) rather than continue
to operate and meet permit requirements
as follows:

(1) If the permittee decides to cease
conducting regulated activities ata
given time within the term of a permit
which has already been issued:

(i) The permit may be modified to
contain a new or additional schedule
leading to timely cessation of activities;
ar

(if) The permittee shall cease
conducting permitted activities before
noncompliance with any interim or final
compliance schedule requirement
already specified in the permit.

{2) If the decision to cease conducting
regulated activities is made before
issuance of a permit whose term will
include the termination date, the permit
shall contain a schedule leading to
termination which will ensure timely
compliance with applicable
requirements, or for NPDES, compliance
no later than the statutory deadline.

(3) If the permittee is undecided
whether to cease conducting regulated
activities, the Director may issue or
modify a permit to contain two .
schedules as follows:

(i) Both schedules shall contain an
identical interim deadline requiring a
final decision on whether to cease
conducting regulated activities no later
than a date which ensures sufficient
time to comply with applicable
requirements in a timely manner if the
decision is to conlinue conducting
regulated activities; -

(ii) One schedule shall lead to timely
compliance with applicable
requirements, and for NPDES,
compliance no later than the statutory
deadline;

(iii) The second schedule shall lead to
cessation of regulated activities by a
date which will ensure timely
compliance with applicable
reguirements, or for NPDES, compliance
no later than the statutory deadline.

(iv) Each permit containing two
schedules shall include a requirement
that after the permittee has made a final
decision under paragraph (b)(3)(i) of this
section it shall follow the schedule
leading to compliance if the decision is
to continue conducting regulated
aclivities, and follow the schedule
leading to termination if the decision is
to cease conducling regulated activities.

(4) The applicant’s or permittee’s
decision to cease conducting regulated
activities shall be evidenced by a firm
public commitment satisfactory to the
Director, such as a resolution of the
Jboard of directors of a corporation.
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§122.11 Requirements for recording and
reporting of monitoring results.

(Applicable to State programs, see
§123.7))

All permits shall specify: - = .

(a) Requirements concerning the
proper use, maintenance, and
installation, when appropriate, .of
monitoring equipment or methods
(including biclogical monitoring
methods when appropriate);

(b) Required monitoring including
type, intervals, and‘frequency sufficient
to yield data which are representative of
the monitored activity includirig, when
appropriate, continuous monitoring;

(c) Applicable reporfing requirements
based upon the impact of the regulated
activity and as specified in Parts 264
and 266 (RCRA), Part146 (UIC), § 122.62
(NPDES), and, when applicable, 40 CFR
Part 230 (404). Reporting shall be no less
frequent than specified in the above
regulations,

§122.12 Considerations under Federal
law. ‘

Permits shall be issued in a manper
and shall contain conditions consistent
with requirements of applicable Federal
lawsg. These laws may include:

(a) The Wild and Scenic Rivers Act,
16 U!S.C. 1273 et seq. Section 7 of the
Actprohibits the Regional
Administrator from assisfing by license
or-otherwise the construction of any
water resources project that would’have
a direct, adverse effect on the values for
which a national wild and scenicriver

" was established.
(b) The National Historic

Preservation Act of 1966, 16 U.S.C. 470 * .

et seg. Section"106 of the Act and
implementing regulations (36°CFR Part
800):require the Regional Administrator,
before issuing a license, to adopt
measures when feasible to mitigate
poteritial adverse effects of the licensed
activity and-properties listed or-eligible
for listing in the National Register of
Historic Places. The Act's requirements
are to'be implemented in cooperation
with State Historic Preservation Officers
and upon notice to, and when
appropriate, in consultation with the
Advisory Council on Historic

- Preservation.

(c) The Endangered Species Act, 18
U.S.C. 1531 et seq. Section 7 ofthe Act
and implementing regulations (50:CFR
Part 402) require the Regional ’
Administrator to ensure, in consultation
with the Secretaryof the Interior or
Commerce, that any action authorized
by EPA is not likely to-jeopardize the-
continued existence of any endangered
or threatened species-or adversely:affect
its critical habitat. . .

(d) The Coastal Zone Management ‘
Act, 161J.8.C. 1451 et seq. Section 307(xc)
of the Act and implementing regulations
(15 CFR Part 930) prohibit EPA from
issuing-a permit for-an activity affecting

- land or wateruse in the coastal zone

until the applicant certifies that the
proposed acfivity complies with the
State Coastal Zone Management

" program, and the State or its designated‘

agency concurs with the certification Tor
the Secretary of Commerce overrides
the:State’s nonconcurrence).

(e) The Fish and Wildlife ‘
Coordination Act, 16 U.S.C, 661 et.seg.,
requires that the Regional
Administrator, before issuing a permit
proposing or authorizing the
impoundment (withcertdin exemptions),
diversion, or other control-or
modification of any body-of water,
consult with the.appropriate State
agency exercising jurisdicfion over
wildlife resources to conserveithnse
resources. )

[f) Executive orders. (Reserved.)

(8) For NPDES only, the National
Environmental Policy Act, 33 U.S.C. 4321
et seq., may require preparation of an
Environmental:Impact Statement and
the inclusion of EIS-related permit
conditions,.as provided in § 122.67(c).

§ 122113 Effect of a permit.

(a) (Applicable to State programs, see
§ 123.7(a)). Except for Class-II and Il
wells underUIC, and except for any
toxic effluent standards and .
prohibitions imposed.under section ‘307
of the CWA for NPDES, compliance
with aperniit during its term constitutes
compliance, for:purposes.of -
enforcement, with Subtitle C of RCRA,
Part'C of SWDA, sections 301, 302, 305,
307, 318, 403, and 405 of CWA for
NPDES, and-sections 301, 307, and 403 of
CWA for404. However, a permit may be
modified,.revoked.and reissued, or
terminated duringits term for cause as
set.forth in §§ 122.15 and 122.16.

(b) (Applicable to State programs, see
§ 123.7(a).) The.dssuance.of a permit

-does not convey any property rights of -

any sort, or any-exclusive privilege.

(c) The-issuance of a permit.does not
authorize-anyinjury to persons or
property oriinvasion of other private
rights, or any irfringement of State-or

-local law or regulations.

§122.14 Transfer of permits.

(Applicable to State programs, see
§1227) . . - :

(a) Transfers by modification. Except
as provided in-paragraph (b) of this
section, a permit may be transferred by
the permittee to.a new owner or
operator only if the permit has been
modified or revoked-and reissued (under

§122:15(b)(2)), or a minor modification
made (under § 122.17(d)), to identify the
new-permittee and incorpqrate such
other requirements as may be necessury
under the appropriate Act.

(b) Automatic transfers. As an
alternative to‘transfers under paragraph
(a) of this section, any NPDES permit or
UIC permit for a well not injecting
hazardous waste may be automatically
transferred to a new permittee if:

(1) The current permittee notifies the
Directorat least 30 days in advance of
the proposed transfer date in paragraph
(b)(2) of this section; )

"(2) Thenotice includes a written
agreement between the existing and
new permittees containing a specific
date far transfer of permit responsibility,
coverage, and liability between them
and, in the case of UIC permits, the
notice demonstrates that the financial
responsibility requirements of
§ 122.42(g) will be met by the new
permittee; and

(3) The Director does not notify the

‘ existing permittee and the proposed new

permittee of his or her intent to modify
or revoke and reissue the permit. A
modification under this subparagraph i
may also be a.minor modification under
§ 122.17. If this notice is not received,
the transfer is effective on the date
specified in the agreement mentioned in
paragraph (b)(2) of this section.

§122.15 Modification or revocation and
reissuance of permits.

~ (Applicable to State programs, see
§ 123.7).

When the Director receives any
information (for example, inspeets the
facility, receives information sibmitted
by the permittee as required in the
permit (see § 122.7), receives a request
forimodification or revocation and
reissuance under § 124.5, or conducts a.
review of the permit file) he:or she may
determine whether or not one or:more_of
the causes listed in paragraphs (a)and
(b) of this section for modification or
revocation and reissuance or both exist.
If cause exists, the Director may modify
or revoke and reissue the permit
accordingly, subject to the limitations of
paragraph (c) of this section, and may
request an updated application if
necessary. 'When a permit is modified,
only the conditions subject to
modification are reopened. If a permit is
revoked and reissued, the entire permit
is reopened and subject to revision and
the'permit isreissued for a new term.
See § 124.5(c)(2). If cause does not exist
under this section or § 122.17, the
Director shall riot modify or revoke and
reissue the permit. If a permit
modification satisfies the criteria in
§ 122.17 Tor “minor modifications" the
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permit may be modified without a draft
permit or public review. Otherwise, a
draft permit must be prepared and other
procedures in Part 124 {or procedures of
an approved State program) followed.
(a) Causes for modification. The
following are causes for modification
but not revocation and reissuance of
permits. However, for Class Il or I
wells under UIC, the following may be
causes for revocation and reissuance as
well as modification; and the following
may be causes for revocation and
- reissuance as well as modification under
any program when the permittee

- requests or agrees.

(1) Alterations. There are material and
substantial alterations or additions to
the permitted facility or activity which
occurred after permit issuance which
justify the application of permit
conditions that are different or absent in
the existing permit.

[Note.—For NPDES, certain reconstruction
activities may cause the new source
provisions of § 122.67 to be applicable.]

{2} Information. The Director has
received information. Permits other than
for UIC Class Il and III wells may be
modified during their terms for this
cause only if the information was not
available at the time of permit issuance
(other than revised regulations,
guidance, or test methods) and would
have justified the application of
different permit conditions at the time of
issuance. For UIC area permits
(§ 122.39), NPDES general permits
(8§ 122.59) and 404 general permits
(8 123.95) this cause shall include any
information indicating that cumulative
effects on the environment are
unacceptable.

(3) New regulations. The standards or
regulations on which the permit was
based have been changed by
promulgation of amended standards or
regulations or by judicial decision after
the permit was issued. Permits other
than for UIC Class H or IIl wells may be
modified during their terms for this
cause only as follows:

(i} For promulgation of amended
" standards or regulations, when;

(A) The permit condition requested to
be modified was based on a
promulgated Part 260-266 (RCRA) or
Part 146 (UIC) regulation, or a
promulgated effluent limitation guideline
or EPA approved or promulgated water
quality standard {(NPDES); and

{B) EPA has revised, withdrawn, or
modified that portion of the regulation
or effluent limitation guideline on which
the permit condition was based, or has
approved a State action with regard to a
water quality standard on which the
permit condition was based; and

(C) A permittee requests modification
in accordance with § 124.5 within ninety
{90) days after Federal Register notice of
the action on which the request is based.

(ii) For judicial decisions, a court of
competent jurisdiction has remanded
and stayed EPA promulgated
regulations or effluent limitation
guidelines, if the remand and stay
concern that portion of the regulations
or guidelines on which the permit
condition was based and a request is
filed by the permittee in accordance
with § 124.5 within ninety (90) days of
judicial remand.

(iii) For changes based upon modified
State certifications of NPDES permits,
see § 124.55(b).

(4) Compliance schedules. The
Director determines good cause exists
for modification of a compliance
schedule, such as an act of God, strike,
flood, or materials shortage or other
events over which the permittee has
little or no control and for which there is
no reasonably available remedy.
However, in no case shall an NPDES
compliance schedule be modified to
extend beyond an applicable CWA
statutory deadline. See also § 122.17(c)
(minor modifications) and paragraph
(a)(5)(xi) of this section (NPDES
innovative technology).

(5) For NPDES only, the Director may
modify a permit;

(i) When the permittee has filed a
request for a variance under CWA
sections 301(c), 301(g), 301(h), 301(i},
301(k), or 316(a), or for “fundamentally
different factors” within the time .
specified in § 122,53, and the Director
processes the request under the
applicable provisions of §§ 124.61,
124.62, and 124.64.

(ii) When required to incorporate an
applicable 307(a) toxic effluent standard
or prohibition (see § 122.62{b)).

(iii) When required by the “reopener"
conditions in a permit, which are
established in the permit under
§ 122.62(b) (for CWA toxic effluent
limitations) or 40 CFR § 403.10{e)
(pretreatment program).

(iv) Upon request of a permittee who
qualifies for effluent limitalions on a net
basis under § 122.63(h).

(v) When a discharger is no longer
eligible for net limitations, as provided
in § 122.63(h)(1)(ii)(B).

{vi) As necessary under 40 CFR
§ 403.8(e) (compliance schedule for
development of pretreatment program).

{vii) Upon failure of an approved State
to notify, as required by section
402(b)(3), another State whose waters
may be affected by a discharge from the
approved State.

(viii) When the level of discharge of
any pollutant which is not limited in the
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permit exceeds the level which can be
achieved by the technology-based
treatment requirements appropriate to
the permittee under § 125.3(c).

(ix) When the permittee begins or
expects to begin to use or manufacture
as an intermediate or final product or
byproduct any toxic pollutant which
was not reported in the permit
application under § 122.53(d)(9).

(x) To establish a “notification level”
as provided in § 122.62(f).

{xi) To modify a schedule of
compliance to reflect the time lost
during construction of an innovative or
alternative facility, in the case of a
POTW which has received a grant under
section 202(a)(3) of CWA for 100% of the
costs to modify or replace facilities
constructed with a grant for innovative
and alternative wastewater technology
under section 202(a)(2). In no case shall
the compliance schedule be modified to
extend beyond an applicable CWA
statutory deadline for compliance.

(6) For 404 only, the Director shall
modify a permit to reflect toxic effluent
standards or prohibitions or water
quality standards, under the “reopener”
condition of § 123.97(g).

(b) Causes for modification or
revocation and reissuance. The
following are causes to modify or,
alternatively, revoke and reissue a
permit:

(1) Cause exists for termination under
§ 122.16, and the Director determines
that modification or revocation and
reissuance is appropriate.

(2) The Director has received
notification (as required in the permit,
see § 122.17(1)(3)) of a proposed transfer
of the permit. A permit also may be
modified to reflect a transfer after the
effective date of an automatic transfer
(§ 122.14{b)) but will not be revoked and
reissued after the effective date of the
transfer except upon the request of the
new permittee,

(c) Facility siting. For RCRA and UIC,
suitability of the facility location will
not be considered at the time of permit
modification or revocation and
reissuance unless new information or
standards indicate that a threat to
human health or the environment exists
which was unknown at the time of
permit issuance.

§122.16 Termination of permits.

(Applicable to State programs, see
§1227)

(a) The following are causes for
terminating a permit during its term, or
for denying a permit renewal
application:

(1) Noncompliance by the permittee
with any condition of the permit;
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(2) The permittee’s failuré in the
application .or during the permit
‘issnance process to disclose fully all
relevant facts, or the permittee’s
misrepresentation of any relevant facts
at any time; or

(3) A determination that the permitted °

activity endangers human health or the
environment and can only be regulated
to acceptable levels by permit
modification or termination.

(4) For NPDES and 404:0only, permits -
may be modified or terminated when
there is.a change in any condition that
requires either a temporary or a
permanent reduction or elimination of
any discharge controlted by:the permit
(for example, plant closure or
termination of discharge by connection
to a POTW).

{b) The_Director shall follow the
applicable procedures in Part 124 or
State procedures in terminating any

RCRA, UIC, NPDES, or 404 permit under -

this section.

§ 122:17 Minor modifications of permits.
Upon the consent of the permittee, the
Director may modify a permit to make
the corrections or-allowances for
changes in the permitted activity listed
- in this section, without following the
procedures of Part 124. Any permit
modification not processed as:a minor
modification under this section must be -
made for cause and with Part 124 draft
permit and public notice as required in
§ 122.15. Minor modifications may only:
(a) Correct typographical errors;
(b) Reqtire more frequent monitoring
or reporting by the permittee;
(c) Change-an interim compliance date
in a.schedule of compliance, provided.
the new date is not more than 120 days

after the date specified in the existing- -

permit and does not interfere with
attainmerit of the final comphance dale
requirement;.or

(d) Allow for a.change in ownershlp
or operational control of a facility where
the Director determines.that no other
change in the permit is necessary,
provided that a written agreement
containing:a specific date for-transfer of
permit reésponsibility, .coverage, aiid
liability between the current and new
permittees has begn:submitted to the
Director. :

(e) For RCRA only, change the lists of
facility emergency .coordinators or
e;;ulpment'in the permit’s contingency-

an

(f) For UIC only,

(1) Change quantities-or types of
fluids injected which are within the
capacity of the facility-as permitted and,
in the judgment of thie Director, after
reviewing informationrequired under
§8§ 146.16,7146.26 and;146.36, would not

interfere with the operation of the
facility or its ability to meet conditions
prescribed in the permit, and would not
-changeiits classification. ‘

(2) Change construction requirements
approved by the Director pursuant to
§ 122.42(a) (establishing UIC permit
conditions), provided that any such
alteration shall comply with'the
requirements of this Part and Part 146.

{g) For NPDES only,

{1).Change the constructicn=schedule
‘for:a discharger which is a new source.
No such change shall affect a
discharger’s obligation to have all
pollution control equipment imstalled *
and in operation prior fo discharge
under § 122.66.

{2) Delete a point source.mitfall when
the discharge from that outfall is -
terminated and does notresult in
discharge of pollutants from other
outfalls exceptin accordance with
permit limits.

(h) For-#04 only, extend the term of a
State section 404 permit, so'long as the
modification does not extend the term of
the permit beyond 5 years from its

. original effective date.

§ 122.18 Noncombliance and pragram '
reporting by the Director.

(Applicable to State programs, see
§123.7))

The'Director shall prepare quarterly
and annual reports as detailed below.
When'the State is the perniit-issuing
authority, the State'Director-shall submit
any reports required under this section
to the Regional Administrator."When
EPA is the:permit-issuing authorify, the -
Regionzl Administrator shall submit any
report required under this section to
EPA Headquarters. For purposes of this

- section only, RCRA permittees shall

include RCRA interim status facilities,
when appropriate. .

(a) Quarterly reports for RCRA, UIC,
and NRDES, The Director.shall submit
quarterly narrative reports for-major
facilitiesas follows:

(1) Format. The report shall use the
following format: )

(i) Provide separate lists far RCRA,
UIC, and NPDES permittees;:the NPDES
permittees shall be further
subcategorized as non-PCTWs, POTWs.
and Federal permittes;

(ii) For facilities or:activitieswwith
permits under more than one program,
provide an additional list-combining

* -information on noncompliance for each

such facility;
*(iii} Alphabetize each’list-by permdittee

.name. When two or more permittees

have the same name, thelowest permit
number shall be-entered first.
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(iv) For each entry on a list, include
the Tollowing information in the
Tollowing order:

(A) Name, location, and permit
number of the noncomplying permittee.

(B) A brief description and date of
each instance of noncompliance for that
permittee. Instances of noncompliance
may include one or more of the kinds set
fofth in paragraph (a)(2) of this section,
When a permittee has noncompliance of
more than one Kind under a single
program, combine the informationinto a
single entry for each such permittee.

(C) The date(s) and a brief descnptlon
of the action(s) taken by the Director to
ensure compliance.

(D) Status of the instance(s) of
noncompliance with the date.of the

. review of the status or the date of

resolution.

(E) Any details which tend to e)\plam
or mitigate the instance(s) of
noncompliance.

(2) Instances of noncompliance to be
reported. Any instances of
noncompliance within the following
categories shall be reported in
successive reports.until the
noncompliance is reported as resolved.
Once noncompliance is reported as

- resolved it need not appear.in

subsequent reports.

(i) Failure to complete construction
elements. When the permittee has failed
to complete, by the date specified in the
permit, an element of a compliance
schedule involving either planning for
construction {for example, award of a .
contract, preliminary plans), or a
construction step (for example, begin
construction, attain-operation level); and
the permittee has not returned to
compliance by accomplishing the
required element of the schedule within
30 days from the date a compliance
schedule report is due under the permit,

(ii) Modifications to schedules of
compliance. When a schedule of
compliance in the permit has been
modified under §§ 122.15 or 122,17

. because of the permittee's

noncompliance.
(iii) Failure to complete or prowde

- compliance schedule or monitoring

reports. When the permittee has failed
to complete or provide a report required
in a permit compliance schedule (for
example, progress report or notice of

-noncompliance or compliance) or a

monitoring report; and the permittee has
not submitted the complete report
within 30 days from the date it is dud
under the permit for compliance
schedules, or from the date specified in
the permit for monitoring reports.

“(iv) Deficient reports. When the

-required reports provided by the
permittee-are so deficient as to cause
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misunderstanding by the Director and
thus impede the review of the status of
compliance.

i\l Noncamﬁ]iance with other permit
requirements.sncompliance shall be
reported in th&*following circumstances:

(A) Whenever the permittee has
violated a permit requirement {other
than reported under paragraphs {a}(2) (i}
or (ii} of this section), and has not
returned to compliance within 45 days
from the date reporting of .
noncompliance was due under the
permit; or

{B) When the Director determines that
a pattern of noncompliance exists for a
major facility permiitee over the most
recent four consecutive reporting
periods. (For NPDES only, this pattern
of noncompliance is based on violations
of monthly averages and excludes
parameters where there is continuous
monitoring.) This pattern includes any
violation of the same requirement in two
consecutive reporting periods, and any
violation of one or more requirements in
each of four consecutive reporting
periods; or

(C) When ﬂ%e Director determines
significant pegmit noncompliance or
other significdnt event has occurred,
such as a-discharge of a toxic or
hazardous substance by an NPDES
facility, a fire 'pr explosion at an RCRA
facility, or migration of fluids into a
USDW.,

(vi) All other. Statistical information
shall be reported quarterly on all other
instances of noncompliance by major
facilities with permit requirements not
otherwise reported under paragraph (a)
of this section.

(3) For RCRA only, the Director shall
submit, in a manner and form prescribed
by the Administrator, quarterly reports
concerning noncompliance by
transporters (for example,
recordkeeping requirements), and by
generators that send their wastes to off-
site treatment, storage, or disposal
facilities.

{b) Quarterly reports for State 404
programs. The Director shall submit
noncompliance reports for section 404
discharges specified under
§ 123.6(f)(1)(i} (A)~{E]} containing the
following information:

(1) Name, location, and permit number
of each noncemplying permittee;

{2) A brief description and date of
each instance of noncompliance, which
should include the following:

(i) Any unautherized discharges of
dredged or fill material subject to the
State’s jurisdiction or any
noncompliaan with permit conditions;
and

(ii) A description of investigations
conducted and of any enforcement
actions taken or contemplated.

(c) Annual reports for RCRA, UIC,
and NPDES.

(1) Annual noncompliance report.
Statistical reports shall be submitted by
the Director on nonmajor RCRA, UIC,
and NPDES permittees indicating the
total number reviewed, the number of
noncomplying nonmajor permittees, the
number of enforcement actions, and
number of permit modifications
extending compliance deadlines. The
statistical information shall be
organized to follow the types of
noncompliance listed in paragraph (a) of
this section.

(2) For NPDES only, a separate list of
nonmajor discharges which are one or
more years behind in construction
phases of the compliance schedule shall
also be submilted in alphabetical order
by name and permit number.

* (3) For RCRA only, in addition to the

" annual noncompliance réport, the

Director shall prepare a “program
report™ which contains information (in a
manner and form prescribed by the
Administrator) on generators and
transporters; the permit status of
regulated facilities; and summary
information on the quantities and types
of hazardous wastes generated,
transported, stored, treated, and
disposed during the preceding year. This
summary information shall be reported
according to EPA. characteristics and
lists of hazardous wastes at 40 CFR Part

261.

(4) For State-administered UIC
programs only, in addition to the annual
noncompliance report, the State Director
shall;

(i) Submit each year a program report
to the Administrator (in a manner and
form prescribed by the Administrator)
consisting of:

{A) A detailed description of the
State's implementation of its program;

{B) Suggested changes if any to the
program description (see § 123.4(f))
which are necessary to more accurately
reflect the State's progress in issuing
permits;

(C) An updated inventory of active
underground injection operations in the
State.

(i) In addition to complying with the
requirements of paragraph (c)(4){i} of
this section the State Director shall
provide the Administrator within 3
months of the completion of the second
full year of State operation of the UIC
program a supplemental report
containing the information required in 40
CFR Part 146 on corrective actions taken
by operators of new Class I wells based
upon these regulations.
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{(d) Annual reports for Stale 404
programs. The State Director shall
submit to the Regional Administrator an
annual report assessing the cumulative
impacts of the State’s permit program on
the integrity of State regulated waters.
This report shall include:

(1) The number and nature of
individual permits issued by the Siate
during the year. This should include the
locations and types of water bodies
where permitted activities are siled (for

- example, wetlands, rivers, lakes, and

other categories which the Director and
Regional Administrator may establish);

(2) The number of acres of each of the
categories of waters in paragraph (d}{1)
of this section which were filled or
which received any discharge or
dredged material during the year {either
by authorized or known wnauthorized
activities);

(3) The number and nature of permit
applications denied; and permits
modified, revoked and reissued, or
terminated during the year.

{4} The number and nature of permits
issued under emergency conditions, as
provided in § 123.96;

{5) The approximate number of
persons in the State discharging dredged
or fill material under general permits
and an estimate of the cumulative
impacts of these activilies.

(e) Schedule.

(1) For all quarterly reports. On the
last working day of May, August,
November, and February, the Stafe
Director shall submit to the Regional
Administrator information concerning
noncompliance with RCRA, UIC,
NPDES, and State 404 permit
requirements by major dischargers (or
for 404, other dischargers specified
under § 123.6{f}(1){i}(A)H{E]}} in the State
in accordance with the following
schedule. The Regional Administrator
shall prepare and submit information for
EPA-issued permits to EPA
Headquarters in accordance with the
same schedule:

Quarters Covéred by Reporls on Notcompiance

by Major Dischargers
{Dete tor compietion of reports}
January, February, and March May 31 *
April, May, and Jne. Aug 313
Juby, Auguet, and Seplemb Noe 30 *
[y and Deceend Fob. 25
'Reporis must be made available 10 the pubic for mspec-
#on and copnog on the cate.
{2) For all annual reports. The period
for annual reports shall be for the

calendar year ending December 31, with
reports completed and available ta the
public no more than 60 days later.

§122.19 Confidentiality of information.

{a) In accordance with 40 CFR Part 2,
any information submitted to EPA
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pursuant to these regulations may be
claimed as confidential by the submitter,
Any such claim must be asserted at the
time of submission in the manner
prescribed on the application form or
instructions or, in the case of other
submissions, by stamping the words '
“confidential business information” on
each page containing such information.
If no claim is made at the time of
submission, EPA may make the
information available to the public
without further notice. If a claim is
asserted, the information will be treated
in accordance with the procedures in 40
CFR Part 2 (Public Information).

(b) (Applicable to State programs, see -

§ 7123.7.) Claims of confidentiality for the
following information will be denied: -

(1) The name and address of any
permit applicant or permittee; -

(2) For UIC permits, information
which deals with the existence, absence,
or level of contaminants'in drinking
water;

(3) For NPDES pemuts, permit
applications and permits; and

(4) For NPDES and 404 permils,
efﬂuent data.

- () (Applicable to State programs, see
§ 123.7,) For NPDES only, information -~
required by NPDES application forms
provided by the Director under §§ 122.4
and 122.53 may not be claimed
confidential, This includes information
submitted on the forms themselves and
any attachments used to supply
information required by the forms.

(d) (Applicable to State programs, see .

§ 122.7.) For RCRA only,

(1) Claims or confidentiality for permit

application information must be -
substantiated at the time the application
is submitted and in the manner .
prescribed in the appllcatlon
instructions.

(2) If a submitter does not prov1de

substantiation, the Director will notify it

by certified mail of the requirement to
. do so. If the Director does not receive

the substantiation within 10 days after - -

the submitter receives the notice, the
Director shall place the insubstantiated
information in the public file. -

-~

Subpart B—Additional Requirements

for Hazardous Waste Programs Under .

the Resource Conservation and
Recovery Act

§ 122.21 Purpose and scope of Subpart B.

(a) Content of Subpart B. The
regulations in this Subpart set forth the
specific requirements for the RCRA
permit program. They apply to EPA, and
to approved States to the extent set
forth in Part 123. Sections of this
Subpart which are applicable to States

are indicated at the section headings as
follows: (Applicable to State RCRA
programs, see § 123.7). The regulations
in this Subpart supplement the
requirements in Part 122, Subpart A,
which contains requirements for all
programs, .

(b) Authority for this Subpart and
other RCRA Subtitle C Regulations.

(1) Section 3001 of RCRA requires
EPA (i) to establish criteria for
identifying the characteristics of
hazardous waste and for hstmg
hazardous waste, and (ii) using those
criteria to identify the characteristics of
hazardous waste and list particular
wastes considered to be hazardous.

(2) Section 3002 of RCRA requires
EPA to establish standards applicable to
generators of hazardous waste. Section
3002 also requires establishment of a
manifest system to assure that
hazardous waste which is transported
off-site goes to a permitted treatment, -
storage, or disposal facility.

(3) Section 3003 of RCRA requires
EPA to establish standards applicable to

_transporters of hazardous waste.

(4) Section 3004 of RCRA requires
EPA to establish standards for the
location, design, construction,
monitoring, and operation of hazardous

waste treatment, storage, and disposal *
facilities,

(5) Section 3005 of RCRA requires
EPA to publish regulations requiring
each person owning or operating a
hazardous waste treatment, storage, or
disposal facility to obtain a RCRA
permit,

(6) Section 3006 of RCRA rcqulres
EPA to publish guidelines to assist
States in developing hazardous waste
management programs.

(7) Section 3010 of RCRA requires any
person who generates or transports
hazardous waste, or who owns or
- operates a facility for the treatment,
storage, or disposal of hazardous waste,
to notify EPA (or States having
approved hazardous waste programs
under section 3006 of RCRA) of such
activity within 90 days of the -~
promulgation or revision of regulations
under section 3001 of RCRA. Section
3010 provides that no hazardous waste
subject to regulations under Subtitle C
of RCRA may be transported, treated, ’
stored, or disposed of unless the
required notification has been given,

(8) The following chart indicates
where the regulations for sections 3001
through 3006 and the public notice for
section 3010 appear in the Federal
Register.

“Section of RCRA ' Coverage Final regulation Location
SUBLILE C.ovrerersarnarenssssnsasssissssasarassa .. Ovepview and definitions ... 40 CFR Part 260 ... 45 FR 12724; Fob. 26, 1960;
. and (45 FR ~—].
- 3001 Identification and listing of- 40 CFR Part 261 ..cccnsminiciss [ FR ~==]
harardous waste. ‘
3002 G of hazardous 40 CFR Part 262.... e 45 FR 12724, Fob. 26, 1950,
. waste. -
3003 Transporters of hazardous 40 CFR Part 263 wu.wmecasessisone 45 FR 12737, Fob. 26, 1950,
: waste. .
3004 Standards for HWM facilities . 40 CFR Parts 264, 265, and [—— FR ——]
° 266.
3005....... Permit requi for 40 CFR Parts 122 and 124... These rogulations,
* HWM facilities.
3006 Guidelines for State 40 CFR Part 123 Theso rogulati
programs.
3010 F inary notification of HW  (Public NOUCE).....uwumwmmmmassee 45 FR 12746, Feb, 26, 1950,
activity.

(c) Overview of the RCRA Permit

Program. Not later than 90 days after the -

promulgation or revision of regulations -
in-40 CFR Part 261 (identifying and
listing hazardous wastes) all generators
and transporters of hazardous waste,:
and all owners or operators of
hazardous waste treatment, storage, or
disposal facilities must file a notification
of that activity under section 3010. Six
months after the initial promulgation of
the Part 261 regulations, treatment, -
storage; or disposal of hazardous waste
by any person who has not applied for
or received a RCRA permit is prohibited.
A RCRA permit application consists of
two parts, Part A (see § 122.24) and Part
B (see § 122.25). For "existing HWM _
facilities,” the requirement to submit an
application is satisfied by submitting
only Part A of the permit application
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until the date the Director sets for
submitting Part B of the application,
(Part A consists of Forms 1 and 3 of the
Consolidated Permit Application

* Forms.) Timely submission of both

notification under section 3010 and Part
A qualifies owners and operators of
‘existing HWM facilities for /nterim
status under section 3005(e) of RCRA.
Facility owners and operators with
interim status are treated as having
been issued a permit until EPA or a
State with interim authorization for
Phase II or final authorization under
Part 123 makes a final determination on
the permit application. Facility owners
and operators with interim status must
comply with inferim status standards
set forth at 40 CFR Part 265 or with the
equivalent provisions of a State program
which has received interim or final
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authorization under Part 123. Facility
owners and operators with interim
status are not relieved from complying
with other State requirements. For
existing HWM facilities the Director
shall set a date, giving at least six
months notice, for submission of Part B
of the application. There is no form for
Part B of the application; rather, Part B
must be submitted in narrative form and
contain the information set forth at

§ 122.25, Owners or operators of new
HWM facilities must submit Part A and
Part B of the permit application at least
180 days before physical construction is
expected to commence.

,(d) Scope of the RCRA pepmit
requirement, RCRA requires a permit for
the “treatment,” “storage,” or “disposal”
of any “hazardous waste" as identified
or listed in 40 CFR Part 261. The terms
“treatment,” “storage,” “disposal,” and
“hazardous waste” are defined in
§1223.

(1) Specific inclusions (applicable to
State RCRA programs, see § 123.7).
Owners and operators of certain
facilities require RCRA permits as well
as permits under other programs for
certain aspects of the facility operation.
RCRA permits are required for:

(i) Injection wells that dispose of
hazardous waste, and associated
surface facilities that treat, store, or
dispose of hazardous waste. (See
§ 122.30.) However, the owner and

- operator with a UIC permit in a State
with an approved or promulgated UIC
program, will be deemed to have a
RCRA permit for the injection well itself
if they comply with the requirements of
§ 122.26(b} (permit by rule for injection
wells). .

(ii) Treatment, storage, or disposal of
hazardous waste at facilities requiring
an NPDES permit. However, the owner
and operator of a publicly owned
treatment works receiving hazardous
waste will be deemed to have a RCRA
permit for that waste if they comply
with the requirements of § 122.26(c)
(permit by rule for POTWs).

(iii) Barges or vessels that dispose of
hazardous waste by ocean disposal and
onshore hazardous waste treatment or
storage facilities associated with an
ocean-disposal operation. However, the
owner and operator will be deemed to
have a RCRA permit for ocean disposal
from the barge or vessel itself if they
comply with the requirements of
§ 122.26(a) {permit by rule for ocean
disposal barges and vessels).

(2) Specific exclusions. The following
persons are among those who are not
required to obtain a RCRA permit:

(i) Generators who accumulate
hazardous waste on-site for less than 90
days, as provided in 40 CFR § 262.34,

(ii) Farmers who dispose of hazardous
waste pesticides from their own use as
provided in 40 CFR § 282.51.

(iii) Persons who own or operate
facilities solely for the treatment,
storage, or disposal of hazardous waste
excluded from regulations under this
Part by 40 CFR § 261.4 or § 261.5 (small
generator exemption).

(iv) Owners or operators of totally
enclosed treatment facilities as defined
in 40 CFR § 260.10.

(v) Owners or operators of totally
enclosed treatment facilities as defined
in 40 CFR § 260.10.

§ 122.22 Application for a permit.

(Applicable to State RCRA programs,
see §123.7.)

(a) Existing HWM facilities. (1) Not
later than six months afler the first
promulgation of regulations in 40 CFR
Part 261 listing and identifying
hazardous wastes, all owners and
operators of exisling hazardous waste
treatment, storage, or disposal facilities
must submit Part A of their permit
application with the Regional
Administrator.

{2) At any time afler promulgation of
Phase II the owner and operator of an
existing HWM facility may be required
to submit Part B of their permit
application. The State Director may
require submission of Part B (or
equivalent completion of the State
RCRA application process) if the State
in which the facility is located has
received interim authorization for Phase
I or final authorization; if not, the
Regional Administrator may require
submission of Part B. Any owner or
operator shall be allowed at least six
months from the date of request to
submit Part B of the application. Any
owner or operator of an existing HWM
facility may voluntarily submit Part B of
the applicalion at any time.

(3) Failure to furnish a requested Part
B application on time, or to furnish in
full the information required by the Part
B application, is grounds for termination
of interim status under Part 124.

(b) New HWA{ Facilities. (1) No
person shall begin physical construction
on a new HWM facility without having
submitted Part A and Part B of its permit
application and received a finally
effective RCRA permit.

(2) An application for a permit for a
new HWM facility (including both Part
A and Part B) may be filed any lime
after promulgation of Phase Ii. The
application shall be filed with the
Regional Administrator if at the time of
application the State in which the new
HWM facility is proposed to be located
has not received interim authorization
for Phase II or final authorization;
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otherwise it shall be filed with the State
Director. All applications must be
submitted at least 180 days before
physical construction is expected fo
commence.

(c) Updating permit applications. (1) 1f

. any owner or operator of a HWM

facility has filed Part A of a permit
application and has not yet filed Part B,
the owner or operator shall file an
amended Part A application:

(i) With the Regional Administrator, if
the facility is located in a State which
has not obtained interim authorization
for Phase II or final authorization, within
six months after the promulgation of
revised regulations under Part 261 listing
or identifying additional hazardous
wastes, if the facility is treating, storing,
or disposing of any of those newly listed
or identified wastes.

[Note.—EPA intends to promulgate
regulations in June of 1980 listing or
designating additional wastes beyond those
listed or designated in its initial promulgation
of Part 261. The wastes to be listed or
designated in June are set forth in an
Appendix to the initial promulgation. EPA
encourages facilities applying for interim
status before that second set of wastes is
actually published to list or designate any of
the wastes in that set which they are treating,
storing, or disposing of. That will avoid the
need to extensively update the Part A
application when the June 1980 promulgation
occurs.)

(i} With the State Director, if the
facility is located in a State which has
obtained Phase II interim authorization
or final authorization, no later than the
effective date of regulatory provisions
listing or designating wastes as
hazardous in that State in addition to
those listed or designated under the
previously approved State program, if
the facility is treating, storing, or
disposing of any of those newly listed or
designated wastes; or

(iii) As necessary to comply with
provisions of § 122.23 for changes during
interim status or the analogous
provisions of a State program approved
for final authorization or interim
authorizaton for Phase II. Revised Part
A applications necessary to comply with
the provisions of § 122.23 shall be filed
with the Regional Administrator if the
State in which the facility in question is
located does not have Phase II interim
authorization or final authorization;
otherwise it shall be filed with the State
Director.

(2) The owner or operator of a facility
who fails to comply with the updating
requirements of paragraph (c)(1) of this
section does not receive interim status
as to the wastes not covered by duly
filed Part A applications.
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(d) Reapplications. Any HWM facility ‘

with an effective permit shall submit a
new application at least 180 days before
the expiration date of the effective
permit, unless permission for a later
date has been granted by the Director.

(The Director shall not grant permission _

for applications to be submitted later
_than the expiration date of the existing
permit.)

/ § 122,23 Interim status,

(a) Qualifying for interim status Any
person who owns or operates an

. “existing HWM facility” shall have _

- interim status and shall be treated as

~

having been issued a permit to the -
extent he or she has:

(1) Notified the Administrator w1thm
90 days from the promulgation or.
revision of Part 261 as required in
Section 3010 of RCRA (this may be
doge by completing EPA form 8700-12);
an

(2) Complied with the requirements of
§ 122.22 (a) and (c) governing
submission of Part A applications;

(3) When EPA determines on
examination or reexamination of a Part
A application that it fails to meet the
standards of these regulations, it may
notify the owner or operator that the
application is deficient and that the
owner or operator is therefore not
entitled to interim status. The owner or
operator will then be subject to EPA
enforcement for operating without a
permit.

[b) Coverage. During the interim
status period the facility shall not:

(1) Treat, store, or dispose of
hazardous waste not specified in Part A

_of the permit application;

(2) Employ processes not specified in
Part A of the permnit application; or

(3) Exceed the design capacities
specified in Part A of the permit
application.

(c) Changes during interim status. (1)
New hazardous wastes not previously
identified in Part A of the permit
application may be treated, stored, or
disposed-of at a facility if the owner or
operator submits a revised Part A permit
application prior to such a change;

(2) Increases in the design capacity of
processes used at a facility may be
made if the owner or operator submits a
revised Part A permit application prior ’
to such a change (along with a
justification explaining the need for the
change) and the Director approves the
change because of a lack of available
treatment, storage, or disposal capacity
at other hazardous waste management
facilities;

(3) Changes in the processes for the
treatment, storage, or disposal of

hazardous waste may be made at a

facility or additional processes may be
added if the owner or operator submits
a revised Part A permit application prior
to such a change (along with a
justification explaining the need for the
change) and the Director approves the
change because:

(i) It is necessary to prevent a threat
to human health or the environment
because of an emergency situation, or

(ii) It is necessary to comply with
Federal regulations (including the
interim status standards at 40 CFR Part
265) or State or local laws,

(4) Changes in the ownership or
operational control of a facility may be -
made if the new owner or operator
submits a revised Part A permit
application no later than 80 days prior to

- the scheduled change. When a transfer

of ownership or operational control of a
facility occurs, the old owner or
operator shall comply with the
requirements of 40 CFR Part 265,
Subpart H (financial requirements), until
the new owner or operator has
demonstrated to the Director that it is
complying with that Subpart. All other
interim status duties are transferred
effective immediately upon the date of

. the change of ownership or operational

control of the facility. Upon
demonstration to the Director-by the
new owner or operator of compliance
with that Subpart, the Director shall
notify the old owner or operator in
writing that it no longer needs to comply
with that Part as of the date of
demonstration.

(5) In no event shall changes be made
to an HWM facility during interim status
which amount to reconstruction of the
facility, Reconstruction occurs when the
capital investment in the changes to the
facility exceeds fifty percent of the
capital cost of a comparable entirely
new HWM facility.

(d) Interim status standards. During
interim status, owners or operators shall
comply with the interim status ’
standards at 40 CFR Part 265.

(e) Grounds for termination of interim
status. Interim status terminates when:

(1) Final administrative disposition of
a permit application is made; or

(2) Interim status is terminated as
provided in § 122, 22[3](3)

§122.24 Contents of Par! A’
(Apphcable to State RCRA programs,
see § 123.7.) .
In addition to the mformatlon in
§ 122.4(d), Part A of the RCRA
application shall include the fo'llowmg
information:
(a) The latitude and longxtude of the
facility.
(b) The name, address, and telephone
number of the owner of the facility. -

-
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(c) An indication of whether the
facility is new or existing and whether it

‘is a first or revised application,

(d) For existing facilities, a scale
drawing of the facility showing the
location of all past, present, and future
treatment, storage, and disposal areas.

() For existing facilities, photographs
of the facility clearly delmeatlng all
existing structures; existing treatment,
storage, and disposal areas; and sites of
future treatment, storage, and disposal
areas.

(f) A description of the processes to be
used for treating, storing, and disposing
of hazardous waste, and the design
capacity of these items,

(g) A specification of the hazurdous
wastes listed or designated under 40
CFR Part 261 to be treated, stored, or
disposed at the facility, an estimate of
the quantity of such wastes to be
treated, stored, or disposed annually.
and a general description of the
processes to be used for such wastes..

§122.25 Contents of Part B,

(Applicable to State RCRA programs,
see § 123.7.)

Part B of the RCRA application '
includes the following:

-(a) General information requzrements.
The following information is required for
all facilities:

(1) A general description of the
facility.

(2) Chemical and physical analyses of
the hazardous wastes to be handled at
the facility. At a minimum, these

. analyses shall contain all the

information which must be known to
treat, store, or dispose of the wastes in
accordance with Part 264,

() A copy of the waste analysis plan
required by § 264.13(b) and, if
applicable, § 264.13(c). ’

(4) A description of the security
procedures and equipment required by
§ 264.14, or a justification demonstrating
the reasons for requesting a waiver of
this requirement.

{5) A copy of the general inspection
schedule required by § 264.15(b).

(6) A justification of any request for a
waiver(s) of the preparedness and
prevention requirements of § 264.30.

(7) A copy of the contingency plan -
required by Part 264, Subpart D.

(8) A description of procedures, |

* structures, or equipment used at the

facility to, :

(i) Prevent uncontrolled reaction of
incompatible wastes (for example,
procedures to avoid fires, explosions, or
toxic gases),,

(ii) Prevent hazards in unloading
operations (for example, ramps, special
forklifts).
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(iii) Prevent runoff from hazardous
waste handling areas to other areas of
the facility or environment, or to prevent
flooding {for example, berms, dikes,
trenches).

(iv) Prevent contamination of water
supplies.

(v) Mitigate effects of equipment
failure and power outages.

(vi) Prevent undue exposure of
personnel to hazardous waste (for
example, protective clothing).

{9) Traffic pattern, volume and control
(for example, show turns across traffic
lanes, and stacking lanes (if
appropriate); provide access road
surfacing and load bearing capacity:
show traffic control signals; provide
estimates of traffic volume (number,
types of vehicles)).

b. [Reserved.]

[Note—~The requirements set forth in

§ 122.25(a) reflect those permit application
" requirements related to the initial

promulgation of Part 264. Additional permit
application requirements including specific
design and operating data, financial plans,
and site engineering information will be
promulgated when the remaining portions of
Part 264 are promulgated.}

§122.26 Permits by rule.

(Applicable to State RCRA programs,
see § 123.7.)

Notwithstanding -any other provision
of this Part or Part 124, the following
shall be deemed to have a RCRA permit
if the conditions listed are met:

(a) Ocean disposal barges or vessels.
The owner or operator of a barge or
other vessel which accepts hazardous
waste for ocean dlsposal if the owner or
operator:

(1) Has a permit for ocean dumping
issued under 40 CFR Part 220 {Ocean
Dumping, authorized by the Marine
Protection, Research, and Sanctuaries
Act, as amended, 33 U.S.C. § 1420
et seq.);

(2) Complies with the conditions of
that permit; and

(3) Complies with the following
hazardous waste regulations:

- (i) 40 CFR § 264.11, Identification
number;

(ii) 40 CFR § 264.71, Use of manifest
system;

{iii) 40 CFR § 264.72, Manifest
discrepancies;

{iv) 40 CFR § 264.73(a) and (b)(1),

~ Operating record;

(v) 40 CFR § 264.75, Annual report;
and

(vi) 40 CFR § 264.76, Unmanifested
waste report.

(b) Injection wells. The owner or
operator of an injection well disposing
of hazardous waste, if the owner or
operator:

(1) Has a permit for underground
injection issued under Part 122, Subpart
C or Part 128, Subpart C; and

(2) Complies with the conditions of
that permit and the requirements of
§ 122,45 (requirements for wells
managing hazardous waste).

(c) Publicly owned treatment works.
‘The owner or operator of a POTW
which accepts for treatment hazardous
waste, if the owner or operator:

(1) Has an NPDES permit;

(2) Complies with the conditions of
that permit; and

{3) Complies with the following
regulations:

(i) 40 CFR § 264.11, Identification
number;

(i) 40 CFR § 264.71, Use of manifest
system;

(iii) 40 CFR § 264.72, Mamfest
discrepancies;

(iv) 40 CFR § 264.73 (a) and (b)(1),
Operating record;

(v) 40 CFR § 264.75, Annual report;

(vi) 40 CFR § 264.76, Unmanifested
waste report; and

(4) If the waste meets all Federal,
State, and local pretreatment
requirements which would be applicable
to the waste if it were being dxschurged
into the POTW through a sewer, pipe, or
similar conveyance.

1
§ 122.27 Emergency permits.

(Applicable o State RCRA programs,
see § 123.7.)

Notwithstanding any other provision
of this Part or Part 124, in the event the
Director finds an imminent and
substantial endangerment to human
health or the environment the Director
may issue a temporary emergency
permit to a facility to allow treatment,
storage, or disposal of hazardous waste
for a non-permitted facility or not
covered by the permit for a facility with
an effective permit. This emergency
permit:

(a) May be oral or written. If oral, it
shall be followed within five days by a
written emergency permit;

(b) Shall not exceed 90 days in
duration;

(c) Shall clearly specify the hazardous
wastes to be received, and the manner
and location of their treatment, storage,
or disposal;

(d) May be terminated by the Director
at any time without process if he or she
determines that termination is
appropriate to protect human health and
the environment;

(e) Shall be accompanied by a public
notice published under § 124.11(b)
including:

(1) Name and address of the office
granting the emergency authorization;
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(2) Name and location of the
permitted HWM facility;

(3) A brief description of the wastes
involved;

(4) A brief description of the action
authorized and reasons for authorizing
it; and

(g) Duration of the emergency permit;
an

() Shall incorporate, to the extent
possible and not inconsistent with the
emergency situation, all applicable
requirements of this Part and 40 CFR
Parts 264 and 266.

§122.28 Additional conditions applicable
to all RCRA permits.

(Applicable to State RCRA programs,
see § 122.7.)

The following conditions, in addition
to those set forth in § 122.7, apply to all
RCRA permilts:

(a) In addition to § 122.7(a) (duty to
comply): the permittee need not comply
with the conditions of this permit to the
extent and for the durafion such
noncompliance is authorized in an
emergency permit, (See § 122.27.] -

(b) In addition to § 122.7(j)
(monitoring): the permittee shall
maintain records from all ground
monitoring wells and associated
groundwater surface elevations, for the
active life of the facility, and for
disposal facilities for the post-closure
care period as well.

(c) In addition to § 122.7(1)(1) (notice
of planned changes): for a new HWM
facility, the permitiee may not
commence treatment, storage, or
disposal of hazardous waste; and for a
facility being modified the permittee
may not treat, store, or dispose of
hazardous waste in-the modified portion
of the facility, until:

(1) The permittee has submitted to the

" Director by certified mail or hand

delivery a letter signed by the permxttee
and a registered professional engineer
stating that the facility has been
constructed or modified in compliance
with the permit; and

(2)(i) The Director has inspected the
modified or newly constructed facility
and finds it is in compliance with the
conditions of the permit; or

{ii) Within 15 days of the date of
submission of the letter in paragraph
(c)(2) of this section, the permittee has
not received notice from the Director of
his or her intent to inspect, prior
inspection is waived and the permittee
may commence treatment, storage, or
disposal of hazardous waste.

{d) The following shall be included as
information which must be reported
orally within 24 hours under § 122.7(1)(6):

(1) Information concerning release of
any hazardous waste that may cause an
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endangerment to public-drinking water
supplies.

(2) Any information ofa releaseor
discharge of hazardous waste, orofa .
fire or explosion from a HWMfacility,
which could threaten the environmentor
human health outside the-facility. The
description of the occurrence.andits
cause shall include:

(i) Name, address, and telephone
number of the owner oroperator;

(ii) Name, address, and telephone
number of the facility;

(iii) Date, time, and type ofinciderit;

(iv) Name and quantity of materxal[s)
involved;

(v) The extent of injuries, if any;

{vi) An assessment of actual or
" potential hazards to the enviroomment

and human health outside the facility,
where this is applicable; and .

{vii) Estimated quantity and
disposition of recovered materialthat
resulted from the incident.

The Director may waive-the fiveday
‘written notice requirementin¥avor oia
written report within fifteen days.

(e) The following reportsteqnired by
Part 264 shall be submitted in addition_
to those required by § 122 7_[1) [reporhng
requirements):

(1) Manifest discrepancy report:ifa
significant discrepanq_‘:’m:a manifestis
discovered, the permittee must.attempt
to reconcile the discrepancy. If not
resolved within fifteen days, the
permittee must submitaletter.report

+including a copy of themanifest iothe
Director. (See 40 CFR §264.72))

(2) Unmanifested waste report: must
be submitted to the Director wifliin15
days of receipt of unmanifested waste.
(See § 264.76.}

(3) Annual report:'an’annual report
must be submitted coveringFacility -
activities during the previous-calendar
year. (See 40 CFR § 264.75.)

(4) [Reserved.] .

[Note.—The.above reports are required.in
Part 264 as initially promulgated..Additional
reports will be required and added tothis -
section when remaining porhons of Part:261
are-promulgated.]

' §122.29 Establishing RCRA permit
conditions.

{Applicable to State RCRAprograms.
see § 123.7.}

In addition to the conditions.
established under § 122.8(a}, eachZRCRA
permit shall include each of'the
applicable requirements specifiedin40 .
CFER Parts 264 and 266. '

§ 122,30 lnterjn; permits for UIC wells. -
(Applicable to State programs.see
§ 123.7.)
The Director may issue a permit under
this Part to any Class I UIC well {see -

§ 122.32) injecting hazardous wastes
withina State inwshich no TIC program
has been approved .orpromuilgated. Ay
such permitshallapply and insure -
compliance-with all gpplicable

- requirements-of 40{CFR Part 264,

Subpart R (RCRA standards forsizlls),
and shallbe foratermnot:toexceed
two years. No=suchpermitshall be
issued after-approval.orpromilgation of
a UIC program in theState. Any permit
under this section shall:contzin-a
condition providing thatit will'terminate
upon final action by the Directorainder a
UIC program-toissueordeny a UIC
permit for the facility.

Subpart C—Additional'Requirements
for UIC Programs Under the Safe
Drinking Water Act

§ 122.31 Purpose and:scope of Subpart C.

(a) Content of Subpart C. The
regulations in'this Subpart-set forth the

- specific requirements for-the™IC

program. Theyapply to'EPA,andto |
approvedStates to theextent set forth
in Part 123. Sections of thisSubpart
which are applicable to Statesare
indicated at the:sectionheadingas
follows: (Applicableito State TUIC
programs, see§1237). Theregulations,
in this'Subpart are supplemental to the
requirements in Part 122, Subpart-A,
which contains requirements for all
programs. .

(b) Auﬂzoﬁty. 11)Secfion1421-of .
SDWA requires the Administratorito
promu]gate ‘regulations-establishing

- minimum requirements Tor«<fective UIC

programs.

(2) Section1422f SDWA requires‘the
Admiristratorto list in ‘the Federal
Register “pachiState Yor whichin tis

judgmerita'Stdteunderground injection |

control-program-may bemecessary to
assure thataumderground injection will

- not endangerdrinking water-sources”

and to establish®yregulafion aprogram
for EPA administration of UIC programs
in the:absence:of-an . approved State
program‘ina’listed State.

(3) Section 1423 of SDWA provides
procedures for EPA enforcementof TIC
requirements where the State failsito
enforce those requirements.

(4) Section1431:authorizes the
Administratoritoitdke action toprotect
the health of persons when a
contaminantwhichis present inormay
enter:apublicwiatersystemmay present
an imminent and substantial
endangermentitothe healthwofpersons.

(5) Section 1445 of SDWA :authorizes
the promulgation-ofregulationsforsuch
recordkeeping, reporting,-and monitoring
requirements “as the Administrator:may
reasonablyrequire . . ...to assist himin
establishing regulations under this fitle,”

" facilities . . .

and a “right of entry.and inspection to
determine zompliance with this title,
including for:this:;purpose, inspection, .at
reasorable fimes, of records, files,
papers, processes, controls, and

(8) Section 1450 of SDWA authorizes
the Adminictrator “toprescribe such
regulations as are necessary or
appropriate tocarry out his functions"
under SDWA,

(c) Overviewof the UIC program..A
UIC program-is necessary in any State
listed by EPA under secfion 1422 .of
SDWA. Because-all‘States have been.
listed, allStates must submit a UIC
program-wifhin 270 days after the
effective datenf these rules and 40 TFR
Part 146, unless the Administrator grants
an extension, which can be for a period
not to exceed an additional 270 days. If
a State failsto submitan approvable
program, EPA will establish-a program
for that State.{Oncea program-is
established, SDWA provides ‘that all
underground injections inllisted States
are unlawful :and subjectto penalties
unless authorizedby.a permit.or axule.
This Subpart sets forth the requirements
governing authorizations by permit or
rule and prohibits authorization of
certain types.ofinjection. The technical
regulations governing these
authorizations appear in-40: CFR.Pnrt
146.

(d) Scope ofilzepezmtcormle )
requirement. The UIC permit program
regulates underground injections by five
classes of wells (see:definitionof “well
injection,” §122.3). The fiveclasses of
wells.are:set.forthin§ 122.32.-All
owners or operators of these injection
wells must beauthorized either by
permit-or rule by the Director. In
carrying out-the mandate of the. SDWA,
this Subpart provides thatmo.Class 1, I,
or I wellshall'be authorized by permit
or tule if it results in movement of fuid
into underground:sources of
water (USDWSs) (§ 122.34). The technical
requirements:of Part 146are designed to
insure that suchtnovemerntwillmot
occur. No:Class 'V-well:shall be
authorized by permit or rule if it results
in the presenceof@ny contaminantin
USDWs which may adversely affectthe
health of persons((§122.34). Existing
Class IV wells which inject hazardous
waste directly intoanunderground
source of drinking water are'to’be
eliminatedover:a-period of six months

. and new such Class IV wells are to be

prohibited (§122:36)..Class V wells will .

‘be inventoried and assessed and

regulatory:action'will’be establishedat
a later-date. In theuneantime, if remedial
action appears necessary, an individual
permit may be required (§ 122.37) orthd

-
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Director must require remedial action or
closure by order (§ 122.34(c)). During
UIC program development, the Director
may identify aquifers and portions of
aquifers which are actual or potential
sources of drinking water (see § 123.4(g)
for State programs). This will provide an
aid to the Director in carrying out his or
her duty to protect all USDWs. An
aquifer is 2 USDW if it fits the
definition, even if it has not been
“identified.” The Director may also
designate “exempted aquifers” using
criteria in Part 146. Such aquifers are
those which would otherwise qualify as
“underground sources of drinking
water” to be protected, but which have
no real potential to be used as drinking
water sources. Therefore they are not
USDWs. No aquifer is an “exempted
aquifer” until it has been affirmatively
designated under the procedures in

§ 122.35. Aquifers which do not fit the
definition of “underground sources of
drinking water” are not “exempted
aquifers.” They are simply not subject to
the special protection afforded USDWs.

(1) Specific inclusions. The following
wells are included among those types of
injection activities which are covered by
the UIC regulations. {This list is not
intended to be exclusive but is for
clarification only.)

(i) Any injection well located on a
drilling platform inside a State's
territorial waters.

(ii) Any dug hole or well that is deeper
than its largest surface dimension,
where the principal function of the hole
is emplacement of fluids.

(iii) Any septic tank or cesspool used
by generators of hazardous waste, or by

"owners or operators of hazardous waste
management facilities, to dispose of
fluids containing hazardous waste.

{iv) Any septic tank, cesspool, or other
well used by a multiple dwelling,
community, or Regional system for the
injection of wastes.

(2) Specific exclusions, The following
are not covered by these regulations:

(i) Injection wells located on a drilling
platform or other site that is beyond a
State’s territorial waters.

(i) Individual or single family
residential waste disposal systems such
as domestic cesspools or septic systems.

(iif) Any dug hole which is not used
for emplacement of fluids underground.

§ 122.32 Classification of injection wells.

(Applicable to State UIC programs,
see §123.7.)

Injection wells are classified as
follows:

{(a) Class I.

(1) Wells used by generators of
hazardous wastes or owners or
operators of hazardous waste

management facilities to inject
hazardous waste, other than Class IV
wells.

(2) Other industrial and municipal
disposal wells which inject fluids
beneath the lowermost formation
containing, within one quarter mile of
the well bore, an underground source of
drinking water.

(b) Class II. Wells which inject fluids:

(1) Which are brought to the surface in
connection with conventional oil or
natural gas production;

(2) Por enhanced recovery of oil or
natural gas; and

(3) For storage of hydrocarbons which
are liquid at standard temperature and
pressure. N

(¢) Class III. Wells which inject for
extraction of minerals or energy,
including:

(1) Mining of sulfur by the Frasch
process;

{2) Solution mining of minerals;

(3) In situ combustion of fossil fuel;
and

{4) Recovery of geothermal energy.

(d) Class IV. Wells used by generators
of hazardous wastes or of radioactive
wastes, by owners or operators of
hazardous waste management facilities,
or by owners or operators of radioactive
waste disposal sites to dispose of
hazardous wastes or radioactive wastes
into or above a formation which within
one quarter mile of the well contains an
underground source of drinking water.’

(e) Class V. Injection wells not
included in Classes I, II, III, or IV.

§ 122.33 Prohibition of unauthorized
Injection.

(Applicable to State programs, see
§123.7.)

Any UIC program shall prohibit,
effective no later than the date of
approval (for State programs) or the
effective date of regulations establishing
the program (for EPA-administered
programs) any underground injection,
except as authorized by permit or rule
issued under this Part and Part 123, as
applicable. Any UIC program shall also
prohibit the construction of any well
required to have a permit under this Part
until the permit has been issued.

§ 122.34 Prohibition of movement of fluld
Into underground sources of drinking
water,

(Applicable to State UIC progrars,
see § 123.7.)

(a) No UIC authorization by permit or
rule shall be allowed in the following
circumstances:

(1) Where a Class I, II, or Il well
causes or allows movement of fluid into
underground sources of drinking water.

(2) Where a Class IV or V well causes
or allows movement of fluid containing
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any contaminant into underground
sources of drinking water, and the
presence of that contaminant may cause
a violation of any primary drinking
water regulation under 40 CFR Part 142
or which may adversely affect the
health of persons.

(b) For Class, 1, II, and IIl wells, if any
monitoring indicates the movement of
injection or formation fluids into
underground sources of drinking water,
the Director shall prescribe such
additional requirements for
construction, corrective action,
operation, monitoring, or reporting
(including closure of the injection well)
as are necessary to prevent such
movement. In the case of wells
authorized by permit, these additional
requirements shall be imposed by
modifying the permit in accordance with
§ 122.15, or the permit may be
terminated under § 122.16 if cause
exists, or appropriate enforcement
aclion may be taken if the permit has
been violated. In the case of wells
authorized by rule, see § 122.37(a).

(c) For Class V wells, if at any time
the Director learns that a Class V well
may cause a violation of primary

drinking water regulations under 40 CFR —

Part 142, he or she shall:

(1) Require the injector to obtain an
individual permit;

(2) Order the injector to take such
actions (including where required
closure of the injection well) as may be
necessary to prevent the violation; or

(3) Take enforcement action.

{(d) Whenever the Director learns that
a Class V well may be otherwise
advessely alfecting the health of
persons, he or she may prescribe such
actions as may be necessary to prevent
the adverse effect, including any action
authorized under paragraph (c) of this
section.

(e) Notwithstanding any other
provision of this section, the Director
may take emergency action upon receipt
of information that a contaminant which
is present in or is likely to enter a public
water system may present an imminent
and substantial endangerment to the
health of persons.

§ 122.35 ldentification of underground
sources of drinking water and exempted
aquifers.

(Applicable to State UIC programs,
see § 123.7.)

(a) The Director may identify (by
narrative description, illustrations,
maps, or other means) and shall protect,
except where exempted under
paragraph (b) of this section, as an
underground source of drinking water,
all aquifers or parts of aquifers which
meet the definition of an “underground

.
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source of drinking water” in § 122.3.
Even if anaguifer has not been
speclfically identified by-the Director, it
is an underground source of dmﬂcmg
water ifiitmeets the definition in§122.3.

(b) Afternotice and opportunity Tor a
public hearing the Director mayidenfify
(by narrafive description, illustrations,
maps, or other means) and describein
geographic:and/or geometric terms
(such as vertical and lateral limits ard
gradient) which:are clear and definite,
all aquifers or parts thereof which 'the
Director proposes to-designate as
exempted .aquifersusing the criteriain
40 CFR § 146.04. For_State UIC
programs, no-'such desigmationshail be
final until approved by the
Administratoras partof theState
program. Subsequent to program
approval identification of-additional
exempted,aquifers shall be treated=as
program modifications under

§ 123.6(b)(8).

§ 122.36 4E|iminallonof certam'ClassJV
wells,

(Applicableto! State'[HCmmgrams
see §123.7.)

(a) In addition to the requirementnf
§ 122.45, any UIC program shall-prokibit:

(1) The construction of any Class TV
well for the injection-of hazardous
waste directly into an underground
source of drinking water;

(2) The Enjection of hazardous waste
directly intoan underground source of
drinking water through a Class IV well
that was not in operation prior to the
effective date of this Part;

(3) Any increase in the amount of
hazardous waste or change in the type
of hazardous waste injected into a well
injecting hazardous waste directly into a
UsDW.

(4) The operation of any Class IV well
injecting hazardous waste directly into a
USDW after 6 months following .
approval or promulgation of anyUIC
program for a State,

§ 122,37 Authorizatlon:ofmnderground
injection by rule. -

" {Applicable to. State UIC programs,
see § 123.7.)

(a) Types of underground injection
which may be authorized by rule. The
Director mayauthorize underground
injections by rule as outlined in this
paragraph. Underground injections not
authorized by rule or by permit are
prohibited (see § 122.33).

(1) Injection into existing Class I, I
(except existing enhanced recovery and
hydrocarbon storage), and III wells may.

be authorized by rule for periodsup‘to _

five years from'the date of approval or -
promulgation-of:the UIC program. {All
wells mustbe issued permits within the

five year period or close down at its
end, unless the rule is continued under
§ 122.38(a).) The rule shall require
compliance with applicable
requirements of 40 CFR Part 146 as:soon
as possible butmno later than one-year
after the adthorization. Rules
authorizing existing Class II and Class

" HI facilities may-allow them to continue
" normal pperations-until permitted,

including construction and operation of
new injecfion wells at:the facility site,
provided .the owner.or operator
maintdins compliance with:all
applicable requirements.

(2) Injection into existing Class II
enhanced recovery and hydrocarbon
storage wells may be authorized for:the
life of the well. The rile shallinchude

-compliance schedules for achieving

applicable requirements of 40 CFR 146
no later than one year, and with the
construction requirements ‘of 40 CFR
Part 146 no later thanthree years, after
the promulgation of the rule.

(8) Injection into existing Class IV
wells injecting directly into-a USDW

" may be authorized for a period ofmot
“more than six'months after.approvalor . _

promulgation-of the UIC program. The
rule;shall require snonitering.and
reporting as.set forth in-40 CFR § 14644
within 90 days of the-authorization.
(4)Injections into LClass V wellsmay

be authorized indefinitely, subject to the .

requirement of paragraphs-(b) and (d) of
this sectionand40-CFR § 14553,
However, the Directormmust have
authority to withdraw the authorization
if required under this Part.

(b) Requirements of rules. Any rule
promulgated by the Director shall apply,
Aand ensure compliance with, the
following requirements applicable to
pemuttees. «except that the terms

“permit” and*permittee” shall be read

‘to mclude.mles and those.authorized by

rule;

(1) § 122.41(a)}—{exemption from rule
where:authorized by temporary
‘permits};

(2)8122.41(b)—{retention of records);

(3) § 122.41(d}—{reporting within 24
hours); .

(4) § 122.41(e)—(280 days notice of
abandonment);

(5) Construction requirements under
§ 146.12 (Class I), § 146.22 (Class I}, and
§ 146.32 (Class III);

(6) For Class I, 1, or I wells,
vorrective action.under § 146.07;

(7) Operating, monitoring, and
Teporting requirements under § 146:13
{Class I}, .§ 146.23 (Class II),.and '§ 146.33
{Class 1ID);

(8) §-122.42(g)—{Financial

,responsxbihty].

(9) Mechanical integmty.regmrements
under § 146.08. :
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(c) Requiring a permit. (1) The
Director may require any Class I, 11, 1],
or V injection well authorized by a rule
to apply for and obtain an individual ot
area UIC permit. Cases where individual
orarea UIC permts may be required
include:

(i) The injection well i not in
compliance with any requirement of the
rule;

[Note.—Any underground injection which
violates anyrule under this section’is sibject
to appropriate enforcement action]

(ii) The injection well is not or no
longer is within the category of wells
and types of well operations-aufhorized
in the rule:

(iii) The protection of USDWs requiras
that the injection operation'be regulated
by requirements, such as for corrective
action, monitoring and reporting, or
operation, which are not contmned in
the rule,

(2).For EPA administered programs,
the’Regional Administrator may require
the owner:or operator authorized by a
rule to apply for.an individual orarea
UIC:permit under this paragraph only if
the-owner or operator:has been notified
in writing that a permit application is
required. The notice shall include a brief
statement of the reasons for this
decision, anapplication form, a
statement setting a time for the owner or
operator to file the application, and a
statement that upon the effective date of
the UIC permit the rule no longer applies
to the activities regulated under the UIC °
programs,

(38)-Anty-owner or-operator authorized
by aTule may request to be excluded
from the coverage of the rule’by
applying for an individual or area UIC
permit. The owner or operator shall
submit an application under § 122.38
with reasons supporting the request, to
the Director. The Director may grant any
such request.

(d) Inventory requirements. All
injection wells covered by rule shall

.submit inventory information to the

Director., Any rule under this section
-shall provide for the automatic
termination of authorization for any well
:which fails to comply within the time
specified in paragraph [c)[3) of this
section.

(1) Contents. The Director shall
require at least the information listed in
§ 146.52 as part of the inventory,

.(2) Notice. Upon approval of the UIC
program in a State, the Director shall
notify owners or operators of injection
wells of their duty to submit inventory
information. The method of natification
selected by the Director must assure
that the owners or operators will be
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made aware of the inventory
requirement.

(3) Deadlines. Owners or operators of
injection wells must submit inventory
information no later than one year after
the authorization by rule. The Director
need not require inventory information
from any facility with interim status
under RCRA.

(e) Assessment of Class V Wells. The
Director shall, within three years of the
approval of the program in a State
submit a report and recommendations to
EPA in compliance with § 146.52(b).

§ 122.38 Application for a permit;
authorization by permit.

(Applicable to State UIC programs,
see § 123.7.)

{a) Permit application. Except as
provided in § 122.37 (authorization by
rule), all underground injections into
Class I, I, or ITI wells in listed States
shall be prohibited unless authorized by
permit. Those authorized by a rule under
§ 122.37 must still apply for a permit
under this section unless authorization
by rule was far the life of the well. Rules
authorizing well injections for which
permit applications have been submitted
shall lapse for a particular well injection
only upon the effective date of the
permit or permit denial for that well
injection.

(b) Time to apply. Any person who
performs or proposes an underground
injection for which a permit is or will be
required shall submit an application to
the Director in accordance with the
State UIC program as fallows:

(1) For existing injection wells, as
expeditiously as practicable and in
accordance with the schedule contained
in any program description under
§ 123.4(g), but no later than 4 years from
the approval of the UIC program, or as
required under § 122.45(b) for wells
injecting hazardous waste.

(2) For new injection wells, except
new wells covered by an existing area
permit under § 122.39(c), a reasonable
time before construction is expected to
begin. (See also § 122.41(b)).

" (c) Contents of UIC application. =
[Reserved.]

§ 122.39 Area permits.

(Applicable to State UIC programs,
see § 123.7.) ]

(a) The Director may issue a permit on
an area basis, rather than for each well
individually, provided that the permit is
for injection wells:

(1) Described and identified by
location in permit application(s), if they
are existing wells,

(2) Within the same well field, facility
site, reservoir, project, or similar unit in
the same State;

(3) Of similar construction;

{4) Of the same class as determined
under § 122.32; and

(5) Operated by a single owner or
operator.

(b) Area permits shall specify:

(1) The area within which
underground injections are authorized,
and .

(2) The requirements for construction,
monitoring, reporting, operation, and
abandonment, for all wells authorized
by the permit.

(c) The area permit may authorize the
permiltee to construct and operate new
injection wells within the permit area
provided:

(1) The permittee notifies the Director
no later than the date on which
monitoring reports are required to be
submitted under § 122.7(1}{4), pursuant
to a procedure which shall be specified
in the permit, when and where the new
well has been or will be drilled;

{2) The additional well satisfies the
criteria in paragraph (a) of this section
and meets the requirements specified in
the permit under paragraph (b} of this
section; and :

(3) The cumulative effects of drilling
and operation of addilional injection
wells are considered by the Director
during evaluation of the area permit
application and are acceptable to the
Director.

{d) If the Director delermines that any
well constructed pursuant to paragraph
(c) of this section does not satisfy any of
the requirements of paragraphs (c)(1)
and {c)(2) of this section the Direclor
may modify the permit under § 122.15,
terminate under § 122.16, or take
enforcement action. If the Director
determines that cumulative effects are
unacceptable, the permit may be
modified under § 122.15.

§ 12240 Emergency permits.

(a) Coverage. Notwilhstanding any
other provision of this Part or Part 124,
the Director may temporarily permit a
specific underground injection which
has not otherwise been authorized by
rule or permit if;

(1) An imminent and substantial
endangerment to the health of persons
will result unless a temporary
emergency permit is grantegd; or

(2) A substantial and irretrievable loss
of oil or gas resources will occur unless
a temporary emergency permit is
granted to a Class II well; and

(i) Timely application for a permit

" could not practicably have been made;

and

(ii) The injection will not result in the
movement of fluids into undergound
sources of drinking waler; or
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(3) A substantial delay in production
of oil or gas resources will occur unless
a temporary emergency permit is
granted to a new Class 1l well and the
temporary authorization will not result
in the movement of fluids into an
underground source of drinking water.

(b) Requirements for issuance. (1} Any
temporary permit under paragraph {a)(1)
of this section shall be for no longer
term than required to prevent the
hazard.

{2) Any temporary permit under
paragraph (a){(2) of this seclion shall be
for no longer than 90 days, except that if
a permit application has been submitted
prior to the expiration of the 90-day
period, the Director may extend the
temporary permit until final action on
the application.

(3} Any temporary permit under
paragraph (a){3) of this section shall be
issued only after a complete permit
application has been submitted and
shall be effective until final action on
the application.

{4) Notice of any temporary permit
under this paragraph shall be published
in accordance with § 124.11 within 10
days of the issuance of the permit.

{5) The temporary permit under this
section may be either oral or written. If
oral, it must be followed within 5
calendar days by a written temporary
emergency permit.

. (8) The Director shall condition the
temporary permit in any manner he or
she determines is necessary to ensure
that the injection will not result in the
movement of fluids into an underground
source of drinking water.

§ 122.41 Additional conditions applicable
to all UIC permits.

(Applicable to State UIC programs,
see § 123.7.)

The following conditions, in addition
to those set forth in § 122.7, apply to all
UIC permits and shall be incorporated
into all permits either expressly or by
reference. If incorporated by reference,
a specific citation to these regulations
(or approved State regulations) must be
given in the permit.

{a) In addition to § 122.7(a) (duty to
comply): the permitlee need not comply
with the provisions of this permit 1o the
extent and for the duration such
noncompliance is authorized in a
temporary emergency permit under
§ 122.40.

(b} In addition to § 122.7(j}{2)
{monitoring and records): the permittee
shall retain all records concerning the
nature and composition of injected
fluids until five years after completion of
any plugging and abandonment
procedures specified under § 122.42(f).
The Director may Tequire the owner or
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operator to deliver the records to the
Director at the conclusion of the
retention period.

(c) In addition to § 122 7(1)(1) (notice
of planned changes): a new injection
well may not commence injection until
constriiction is complete, and.

(1) The permittee has submitted notice
of completion of construction to the
Director; and

(2)(i) The Director has inspected or
otherwige reviewed the new injection
well and finds it is in compliance with
the conditions of the permit; or

(ii) The permittee has not received
notice from the Director of his or her
intent to inspect or otherwise review the
new injection well within 13 days of the
date of the notice in paragraph (c)(1) of
this section, in which case prior
inspection or review is waived and the
permittee may commence injection.

(d) The following shall be included as
information which must be reported
within 24 hours under § 122.7(1)(5):

(1) Any monitoring or other
information which indicates that any
contaminant may cause an )
endangerment to a USDW.

{2} Any noncompliance with a permit
condition or malfunction of the injection
system which may cause fluid migration
into or between USDWs,

(e) The permittee shall notify the
Director at least 180 days before
conversion or abandonment of the well. ~

§ 122.42 Establishing UIC permit
conditions. ;

(Applicable to State programs, see
§123.7.)

In addition to the conditions
established under § 122.8(a), each UIC
permit shall include conditions meeting
the following i requu'ements. when
applicable:

(a) Construction requirements as set
forth in Part 146. Existing wells shall .

“achieve compliance with such
requirements according to a compliance
schedule established as a permit
condition. The owner or operator of a

. proposed new injection well shall-

submit plans for testing, drilling, and -

construction as part of the permit .

application, Except as authorized by.an
area permit, no construction may
commence until a permit has been
issued containing construction
requirements (see § 122.33). New wells
shall be in compliance with these
requirements prior to commencing
injection operations. Changes in
construction plans during construction
may be approved by the Director as
minor modifications (§ 122.17). No such
changes may be physically incorporated
into construction of the well prior to ‘

approval of the modification by the
Director.

{(b).Corrective action as set forth in
§ 122.44 and § 146.7.

(c) Operation requirements as.set

~ forth in 40 CFR Part 146; the permit shall

establish any maximiim injection
volumes and/or pressures necessary to
assure that fractures are not initiated in
the confining zone, that injected fluids
do not migrate into any underground
source of drinking water, that formation
fluids are not displaced into any

- underground source of drinking water,

and to assure compliance with the Part
146 operating requirements. -

(d) Reguirements for wells managing
hazardous waste, as set forth in

. §12245.

(e) Monitoring and reporting
requirements as set forth in 40 CFR Part
146. The permittee shall be required to
identify types of tests and methods used
to generate the monitoring data,

(f) Plugging and abandonment. Any-

"Class I, I or I1I permit shall include, and

any Class V permit may include,
conditions to ensure that plugging and
abandonment of the well will not allow
the movement of fluids either into an
underground source of drinking water or
from one underground source of
drinking water to another. Any
applicant for a UIC permit shall be
required to submit a plan for plugging
and abandonment. Where the plan
meets the requirements of this
paragraph, the:Director shall incorporate
it into the permit as a condition. Where
the Director’s review of an application
indicates that the permittee’s plan is
inadequate, the Director shall require
the applicant to revise the plan, .
prescribe conditions meeting the
requirements of this paragraph, or deny
the application. For purposes of this
paragraph, temporary intermittent -
cessation of injection operations is not
abandonment. .

_ (g) Financial responsibility. The
permit shall require the permittee to
maintain financial responsibility and
resources, in the form of performance
bonds or other equivalent form of
financial assurance approved by the
Director, to close, plug, and abandon the

‘underground injection operation in a

manner prescribed by the Director. In

-lieu of individual performance bonds,

operators may furnish a bond or other
equivalent form of financial guarantee
approved by the Director covering all
injection wells in any one State. ,

(h) Mechanical integrity. A permit for
any Class I, II, or IIf well or injection
project which lacks mechanical integrity
shall include, and for any Class V well
may include, a condition prohibiting
injection operations until the permittee
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shows to the satisfaction of the Direotor
under § 146.08 that the wel has
mechanical integrity.

(i) Additional conditions. The Director
shall impose on a case-by-case basis
such additional conditions as are
necessary to prevent the migration of
fluids into underground sources of
drinking water.

§ 122.43 Walver of requirements by
Director.

(a) When injection does not occur
into, through, or above an underground
source of drinking water, the Director
may authorize a well with less stringent
requirements for area of review,
construction, mechanical integrity,
operation, monitoring, and reporting
than required in 40 CFR 146 or § 12242 *
to the extent that the reduction in.
requirements will not result in an
increased risk of movement of fluids
into an underground source of drinking
water.

(b} When mjectlon occurs into,
through, or above an underground
source of drinking water, but the radius
of endangering influence when
computed under § 146,06(c) is a negative
number, the Director may authorize a
well with less stringent requirements for
operation, monitoring, and reporting
than required in 40 CFR 146 or § 122.42
to the extent that the reductlion in
requirements will not result in an
increased risk of movement of fluids
into an underground source of drinking
water.

(c) When reducing requirements under

" paragraph (a).or (b) of this section, the

Director shall prepare a fact sheet under
§ 124.9 (or equivalent document under
State procedures) explaining the reasons
for the action.

§ 122.44 Corrective action. ‘
(Applicable to State UIC programs,
see § 123.7.) - :
(a) Coverage. Applicants for Class I, 11
(other than existing), or III injection well
permits shall identify the location of all
known wells within the injection well's
area-of review which penetrate the
injection zone. For such wells which are
improperly sealed, completed, or

.abandoned, the apphcant shall also

submit a plan consisting of such steps or
modifications as are necessary to
prevent movement of fluid into
underground sources of drinking water
(“corrective action”), Where the plan is
adequate, the Director shall incorporate
it into the permit as a condition, Where
the Director's review of an application
indicates that the permittee’s plan is
inadequate (based on the factors in

§ 146.07) the Director shall require the
applicant to revise the plan, prescribe a
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plan for corrective action as a condition
of the permit under paragraph (b) of this
section, or deny the application. The
Director may disregard the provisions of
§ 146.06 (area of review) and § 146.07
{corrective action) when reviewing an
application to permit an existing Class II
well.

(b) Requirements—(1) Existing
injection wells. Any permit issued for an
existing injection well (other than Class
II) requiring corrective action shall
include a compliance schedule requiring
any corrective action accepted or
prescribed under paragraph (a) of this
section to be completed as soon as
possible,

(2) New infection wells. No permit for
a new injection well may authorize
injection until all required corrective
action has been taken.

() Injection pressure limitation. The
Director may require as a permit
condition that injection pressure be so
limited that pressure in the injection
zone does not exceed hydrostatic
pressure at the site of any improperly

. completed or abandoned well within the
area of review. This pressure limitation
shall satisfy the corrective action
requirement. Alternatively, such
injection pressure limitation can be part
of a compliance schedule and last until
all other required corrective action has
been taken. )

§ 122.45 Requirements for wells injecting
hazardous waste.

(Applicable to State UIC programs,
see § 123.7.)

(a) Applicability. The regulations in
this section apply to all generators of
hazardous waste, and to the owners or
operators of all hazardous waste
management facilities, using any class
of well to inject hazardous wastes
accompanied by a manifest. (See also
§122.36.)

(b) Authorization. The owner or
operator of any well that is used to
inject hazardous wastes accompanied
by a manifest or delivery document
shall apply for authorization to inject as
specified in § 122.38 within 6 months
after the approval of an applicable State
program.

(c) Regiirements. In addition to
requiring compliance with the
applicable requirements of this Part and
40 CFR Part 146, Subparts B-F, the
Director shall, for each facility meeting
the requirements of paragraph (b) of this
section, require that the owner or
operator comply with the following:

(1) Notification. The owner or
operator shall comply with the
notification requirements of Section 3010
of Pub. L. 94-580.

(2) Identification number. The owner
or operator shall comply with the
requirements of 40 CFR § 264.11.

(3) Manifest system. The owner or
operator shall comply with the
applicable recordkeeping and reporting
requirements for manifested wastes in
40 CFR § 264.71.

(4) Manifest discrepancies. The owner
or operator shall comply with 40 CFR
§ 264.72.

(5) Operating record, The owner or
operator shall comply with 40 CFR
§ 264.73(a), (b)(1), and (b)(2).

(6) Annual report. The owner or
operator shall comply with 40 CFR
§ 264.75.

(7) Unmanifested waste report. The
owner or operator shall comply with 40
CFR § 264.75.

(8) Personnel training. The owner or
operator shall comply with the
applicable personnel training
requirements of 40 CFR § 264.16,

(9) Certification of closure. When
abandonment is completed, the owner
or operator must submit to the Director
certification by the owner or operator
and certification by an independent
registered professional engineer that the
facility has been closed in accordance
with the specifications in § 122.42(f}.

(d) Additional requirements for Class
IV wells. [Reserved].

Subpart D—Additional Requirements
for National Pollutant Discharge
Ellmination System Programs Under
the Ciean Water Act

§ 122,51 Purpose and scope of Subpart D.

(a) Content of Subpart D. The
regulations in this Subpart contain the
specific requirements for the NPDES
permit program. They apply to EPA, and
to approved States to the extent set
forth in Part 123. Sections of this
Subpart which are applicable to States
are indicated at the section heading as
follows: (applicable to State NPDES
programs, see § 123.7). The regulations
in this Subpart are supplemental to the
requirements in Part 122, Subpart A,
which apply to all programs.

(b) Authority. (1) Section 301(a) of
CWA provides that “Except as in
compliance with this section and
sections 302, 306, 307, 318, 402, and 404
of this Act, the discharge of any
pollutant by any person shall be
unlawful.”

(2) Section 402(a)(1) of CWA provides
in part that “The Administrator may,
after opportunity for public hearing,
issue a permit for the discharge of any
pollutant, or combination of pollutants,
... upon condition that such discharge
will meet either all applicable
requirements under sections 301, 302,
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306, 307, 308, and 403 of this Act, or prior
to the taking of necessary implementing
actions relating to all such requirements,
such conditions as the Administrator
determines are necessary to carry out
the provisions of this Act.”

(3) Section 318{a) of CWA provides
that “The Administrator is authorized,
after public hearings, to permit the
discharge of specific pollutant or
pollutants under controlled conditions
associated with an approved
aquaculture project under Federal or
State supervision pursuant to section
402 of this Act.”

(4) Section 405 of CVWA provides, in
parl, that “Where the disposal of
sewage sludge resulting from the
operation of a treatment works as
defined in section 212 of this Act
(including the removal of in-place
sewage sludge from one location and its
deposit at another location) would result
in any pollutant from such sewage
sludge entering the navigable waters,
such disposal is prohibited except in
accordance with a permit issued by the
Administrator under section 402 of this
Act”

(5) Sections 402{b), 318{b} and (c), and
405(c) of CWA authorize EPA approval
of State permit programs for discharges
from point sources, discharges to
aquaculture projects, and disposal of
sewage sludge.

(6) Section 304(i} of CWA provides
that the Administrator shall promulgate
guidelines establishing uniform
application forms and other minimum
requirements for the acquisition of
information from dischargers in
approved States and establishing
minimum procedural and other elements
of approved State NPDES programs.

{7) Section 501(a) of CWA provides
that “The Administrator is authorized to
prescribe such regulations as are
necessary to carry out his functions
under this Act.”

(8) Section 101(e) of CWA provides
that “Public participation in the
development, revision, and enforcement
of any regulation, standard, effluent
limitation, plan, or program established
by the Administrator or any State under
this Act shall be provided for,
encouraged, and assisted by the
Administrator and the States. The
Administrator, in cooperation with the
States, shall develop and publish
regulations specifying minimum
guidelines for public participation in
such processes.”

(c) Scope of the NPDES permit
requirement. The NPDES program
requires permits for the discharge of
“pollutants” from any “point source™
into “waters of the United States.” The
terms *‘pollutant,” “point source” and



This information is reproduced with permission from HeinOnline, (nder contract to EPA. By including this material, EPA does not endorse HeinOnline.

33442

Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

“waters of the United States” are
*defined in § 122.3.

(1) Specific inclusions. The fo]lowmg
are point sources requiring NPDES
permits for discharges:

(i) Concentrated animal feeding
operations as defined in § 122.54;

(ii) Concentrated aquatic'animal .
production facilities as defined in
§ 122.55;

(iii) Discharges into aquaculture
projects as set forth in § 122.56;

(iv) Discharges from separate storm
sewers as-set forth in § 122,57; and

(v) Silvicultural point sources as
defined in § 122.58. -

(2) Specific exclusions. The followmg
discharges do not require NPDES
permits:  *

(i) Any discharge of sewage from
vessels, effluent from properly

functioning marine engines, laundry, -

shower, and galley sink wastes, or any
other discharge incidental to the normal
operation of-a vessel. This exclusion
does not apply to rubbish, trash,
garbage, or other such materials
discharged overboard; nor to other
discharges when the vessel.is operating
in a capacity other than as a means of
transportatlon such as when used as an
energy or mining facility, a storage
facility or a seafood processing facility,
or when secured to a storage facility or .
a seafood processing facility, or when -
secured to the bed.of the ocean,
contiguous zone or waters of the United
States for the purpose of mineral or oil.
exploration or develgpment.

(ii) Discharges of dredged or fill
material into waters of the United States
which are regulated under section 404 of
CWA.

(iii) The introduction of sewage,
industrial wastes, or other pollutants
into publicly owned treatment works by
indirect dischargers. Plans or
agreements to switch to this method of
disposal in the future do not relieve
dischargers of the obligation to have and
comply with permits until all discharges
of pollutarits to waters of the United,
States are eliminated. (See also
§ 122.10(c).) This exclusion does not
apply to the introduction of pollutants to
privately owned treatment works or to
other discharges through pipes, sewers,
or other conveyances owned by a State,
municipality, or other party not leading
to treatment works,

(iv) Any discharge in compliance with
the instructions of an On-Scene
Coordinator pursuant to 40 CFR § 1510
(The National Oil and Hazardous
Substances Pollution Plan) or 33 CFR
§ 153.10 (e) (Pollution by Oil and
Hazardous Substances). -

(v) Any introduction of pollutants
from non-point-source agricultural and -

s1lv1cultural actlvmes, mc]udmg runoff
from orchards, cultivated.crops, -
pastures, range lands, and forest lands,
but not discharges from concentrated
animal feeding operations as defined in
§ 122.54, discharges from concentrated
aquatic animal production facilities as
defined in § 122.55, discharges to

. aquaculture projects as defined in

§ 122,56, and discharges from
silvicultural point sources as defined in
§ 122.58.

(vi) Return flows from irrigated
agriculture.

(vii) Discharges into a privately
owned treatment works, except as the
Director may otherwise requlre under
§ 122.62(m).

§ 122,52 Prohibitions.

(Applicable to State NPDES programs,

see §123.7.)

No permit may be issued:

(2) When the conditions of the permit
do not provide for compliance with the
applicable requirements of CWA, or_ -
regulations promulgated under CWA;

(b) When the applicant is required to
obtain a State or other appropriate
certification under section 401 of CWA
and § 124.53 and that certification has
not been obtained or waived;

(c) By the State Director where the.
Regional Administrator has objected to
issuance of the permit under § 123.76;

(d) When the imposition of conditions

cannot ensure compliance with the
- applicable water quality requirements of

all-affected States;
(e) When, in the judgment of the

Secretary, anchorage and navigationin -

or on any of the waters of the United
States would be substantially unpalred
by the discharge;

(f) For the discharge of any
radiological, chemical; or biological -

" warfare agent or high-level radioactive
~waste;

(g) For any discharge inconsistent
with a plan or plan amendment
approved under section 208(b) of CWA;

(h) For any discharge to the territorial
sea, the waters of the contiguous zone,
or the oceans in the followmg
circumstances:

_ (1) Before the promulgation of
guidelines under section 403(c) of CWA
(for determining degradation of the

‘waters of the territorial seas, the

contiguous zone, and the oceans) unless -
the Director determines permit issuance

-to be in the public interest; or

(2) After promulgation of guidelines
under section 403(c).of CWA, when -

insufficient information exists to made a -

reasonable judgment whether the
discharge complies with them.

(i) To a new source or a new
discharger, if the discharge from its

~—
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construction or operation will cause or
contribute to the violation of water
quality standards. The owner or
operator of a new source or new
discharger proposing to discharge into a
water segment which does not meet
applicable water quality standards or is
not expected to meet those standards
even after the application of the effluent
limitations required by section
301(b)(1)(A) and 301(b)(1)(B) of CWA,
and for which the State or interstate
agency has performed a pollutant load
allocation for the pollutants to be
discharged, must demonstrate, before
tlthle close of the public comment period,

at:

(1) There are sufficient remaining
pollutant load allocations to allow for

the discharge; and . .

(2) The existing dischargers into that
segment are subject to compliance
schedules designed to bring the segment
into compliance with applicable water ..
quality standards.

§122.53 Application for a permit.

(Applicable to State NPDES programs
except for paragraphs (b), {c) and (h);
see § 123.7.)

(2) Duty to apply. Any person who
discharges or proposes to discharge
pollutants and who does not have an
effective permit, except persons covored
by general permits under § 122.59,
excluded under § 122.51, or a user of a
privately owned treatment works unless
the Director requires otherwise undor
§ 122.62(m), shall submit a complete
application (which shall include a BMP
program if necessary under 40 CFR
§ 125.102) to the Director in accordance
with § 122.4, paragraphs (b) through (h)
of this section, and Part 124,

(b) Time to apply. Any peérson
proposing a new discharge shall submlt
an application at least 180 days before
the'date on which the discharge is to

. commence, unless permission for a later

date has been granted by the Director.
Persons proposing a new discharge are
encouraged to submit their applications
well in advance of the 180 day
requirement to avoid delay. See also
paragraph (h).

(c) Duty to reapply. (1) Any POTW
with a currently effective permit shall
submit a new application at least 180
days before the expiration date of the
- existing permit, unless permisgion fora -
later date has been ‘granted by the
Director. (The Director shall not grant
permission for applications to be
submitted later than the expiration date
of the existing permit.)

(2) All other permittees with currently
effective permxts shall submit a new
application in accordance with the table
below:
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Permit expies Application Deadéine for
Onorbefore (1) Happlicanthas  Not epplicable.
Nov. 30, submitted new
1980, apphication before
April 30, 1980, new
epphcation® is not

required.
(2) 1f applicant has  Date on which permit
not submitied new expires.?

application before
April 30, 1980,
appficant must
submit new
application®,
Dec. 1,1980- New appiication!....... 90 days before penmt
May 31, expires.?
1881,
On or 2fler New appiication’ ....... 180 days belore
June 1, permit expires.?

1981.

1The new application requicements are set forth in
§122.4(d) and in paragraphs (d) and (e) of this section. Appi-
cants for EPA-issued permits must use Forms 1 and elther 2b
or 2¢ of EPA’s consofidated permit application forms 1o apply
under those sections.

2 Applicants may request addiional time for the submission
of information required by paragraphs (d) (7), (9) and (10) of
this section. Ta2 request must be in writing and must state
the reasons this information could not be submitied on time.
Based ypon this request, the Direclor may extend the time to
submit all or some of this information vp to six months
beyond the deadline for submission or June 30, 1881, which-
ever is earfier.

3The Direclor may grant pexmission 1o submit en applica-
tion later than this date, but no later than the expiration date
of the permit.

(d) Application requirements for

‘existing manufacturing, commercial,

mining, and silvicultural dischargers.
Existing manufacturing, commercial,
mining, and silvicultural dischargers
applying for NPDES permits shall
provide the following information fo the
Director, using application forms
provided by the Director:

(1) Outfall Iocation. The latitude and
longitude to the nearest 15 seconds and
the name of the receiving water.

(2) Line drawing. A line drawing of
the water flow through the facility with
a water balance, showing operations
contributing wagtewater to the effluent
and treatment units. Similar processes,
operations, or production areas may be
indicated as a single unit, labeled to
correspond to the more detailed
identification under paragraph (d)(3) of
this section. The water balance must
show approximate average flows at
intake and discharge points and
between units, including treatment units.
If a water balance cannot be determined
(for example, for certain mining
activities), the applicant may provide
instead a pictorial description of the
nature and amount of any sources of
water and any collection and treatment
measures.

(3) Average flows and freatment. A
narrative identification of each type of
process, operation, or production area
which contributes wastewater to the
effluent for each outfall, including
process wastewater, cooling water, and
storm water runoff; the average flow

which each process contributes; and a
description of the treatment the
‘wastewater receives, including the
ultimate disposal of any solid or fluid
wasles other than by discharge.
Processes, operations or production
areas may be described in general terms
(for example, “dye-making reactor”,
“distillation tower",) For a privately
owned treatment works, this
information shall include the identity of
each user of the treatment works.

(4) Intermittent flows. If any of the
discharges described in paragraph (d)(3)
of this section are intermittent or
seasonal, a description of the frequency,
duration and flow rate of each discharge
occurrence (except for storm water
runoff, spillage, or leaks).

(5) Maximum production. If an
effluent guideline promulgated under
section 304 of CWA applies to the
applicant and is expressed in terms of
production (or other measure of
operation), a reasonable measure of the
applicant's actual production reported in
the units used in the applicable effluent
guideline. The reported measure must
reflect the actual production of the
facility as required by § 122.63(b)(2).

{6) Improvements. If the applicant is
subject to any present requirements or
compliance schedules for construction,
upgrading or operation of waste
treatment equipment, an identification
of the abatement requirement, a
description of the abatement project,
and a listing of the required and
projected final compliance dates.

(7) Effluent characteristics.
Information on the discharge of
pollutants specified in this
subparagraph. When *quantitative
data" for a pollutant is required, the
applicant must collect a sample of
effluent and analyze it for the pollutant
in accordance with analytical methods
approved under 40 CFR Part 136. When
no analytical method is approved the
applicant may use any suitable method
but must provide a description of the
method. When an applicant has two or
more outfalls with substantially
identical effluents, the Director may
allow the applicant to test only one
outfall and report that the quantitative
data also applies to the substantially
identical outfalls. The requirements in
paragraphs (d)(7) (iii) and (iv) of this
section that an applicant must provide
quantitative data for certain pollutants
known or believed to be present does
not apply to pollutants presentin a
discharge solely as the result of their
presence in intake water; however, an
applicant must report such pollutants as
present. Grab samples must be used for
pH, temperature, cyanide, total phenols,
residual chlorine, oil and grease, and
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fecal coliform. For all other pollutants, -
24-hour composite samples must be
used. An applicant is expected to *know
or have reason to believe” that a
pollutant is present in an effluent based
on an evaluation of the expected use,
production, or storage of the pollutant,
or on any previous analyses for the
pollutant. (For example, any pesticide
manufactured by a facility may be
expecled to be present in contaminated
storm waler runoff from the facility.)

(i)(A) Every applicant must report
quantitative data for every outfall for
the followng pollutants:

(7) Biochemical Oxygen Demand
(BODs)

(2) Chemical Oxygen Demand

(3) Total Organic Carbon

{¢) Total Suspended Solids

{5) Ammonia {as N}

(6) Temperature (both winter and
summer)

(7) pH

(B) At the applicant’s request, the
Director may waive the reporting
requirements for one or more of the
pollutants listed in paragraph (d)(7)(i)(A)
of this section.

(ii) Each applicant with processes in
one or more primary industry category
(see Appendix A to Part 122)
contributing to a discharge must report
quantitative data for the following
pollutants in each outfall containing
process wastewater:

(A) The organic toxic pollutants in the
fractions designated in Table I of
Appendix D for the applicant’s
industrial category or categories unless
the applicant qualifies as a small
business under paragraph (d)(8) of this
section. Table II of Appendix D lists the
organic toxic pollutants in each fraction.
The fractions result from the sample
preparation required by the analytical
procedure which uses gas
chromotography/mass spectrometry. A
determination that an applicant falls
within a particular industrial category
for the purposes of selecting fractions
for tesling is not conclusive as to the
applicant’s inclusion in that category for
any other purposes.

(B) The pollutants listed in Table I of
Appendix D (the toxic metals, cyanide,
and total phenols).

(iit) Each applicant must report for
each outfall quantitative data for the
following pollutants, if the applicant
knows or has reason to believe that the
pollutant is discharged from the outfallk:

(A) All pollutants listed in Table II or
Table III of Appendix D (the toxic
pollutants) for which quantitative data
is not otherwise required under
paragraph (d){7){ii) of this section except
that an applicant qualifying as a small
business under paragraph (d)(8) of this
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section is notrequired to analyze for the
pollutants listed in Table II of Appendix
D {the orgamic toxic pollutants).

(B) All pollutants in Table IV:of
Appendix D (certain ; conventional and
nonconventional pollutants)

(iv) Each applicant mustindicate
whether it knows or has reason to
believethat any of the pollutantsin - -
Table V of Appendix D (certain
hazardous substances and asbestos) is
discharged from each outfdll, For every
pollutent expected to be discharged, the.
applicant must brleﬂy describe the
reasons the pollutant is expected to be
discharged, and report any quantitative
data it has for any pollutant.

(v) Eachapplicant must report
qualitative data, generated usinga
screening procedure not calibrated with
analytical standards, Tor 2,3,7,8-
tetrachlm‘odxbenzo-p dmxm (TCDD) if
it:

(A) Uaes or manufactures 2,4,5-
trichlorophenoxy acetic acid (245T);2-
{2,4,5-tricklorophenoxy) propanoic acid
(Silvex, 24,5, TP); 2-{2,4,5-
trichlorophenoxy) ethyl 2,2--
dichloropropionate (Erbon);
0,0-dimethyl O-(2,4,5-trichlorophenyl)
phosphorothicate (Ronnel); 2,4,5-t13-
chlorophenol {TCP); or hexachlorophene
(HCP); or .

(B) Knows or has reason to believe
that TCDD is ormay be present:m.an
effluent,

(8) Small business exemption. An
applicant whichqualifiesas a small
business underone of theFollowing
criteria is exempt ¥rom the Tequirements
in paragraphs [d}(7}{ii)(A)-or
(d)(73(iii)[A) -of this section 1o submit
quantitative data for the pollutants -
listed in Table I -of Appendix D {the -
organic toxicpollutants):

(i) For coalmines, a probable total
annual production of less than 100,000
tons per-year.

(ii) For all other apphcants, _8ross total
annual sales averaging less than
$100,000 per year {in second quarter
1980 dollars}).

(9) Used or manufactured toxics. A
listing of any toxic pollutant which the
applicant does:or expects that it will
during the next5 years useor
manufacture as an intermediate:or final
product-or byproduct.

(10) Potential discharges. A
description-of the expected levels-ofand
the reasons for any discharges-of
pollutants which the-applicant knows-or.
has reason tobelieve will exceed two
times the values reported in paragraph
(d)(7) of this section over the next 5
years.

(11) Biological toxzcztytests An
fdentification of any biological toxicity
tests which the-applicant knows or has

reason to believe have been made
within the last 3 yeats on any of the
applicant’s discharges or on a receiving
waterin relafionto a discharge.

(12) Contract analyses. If a contract
laboratory or consulting firm performed
any ofthe analyses required by
paragraph {d)(7) of this section, the
identity of zach laboratory-or firm and
the analyses performed.

(13) Additipnal information. In
addition totheinformation reported on
the application Torm, applicants shall
provide tothe Director, at his or her
request, suchother information as<the
Director may reasonably require to
assessthe discharges of the Tacility and
to determine whether to issue an NPDES
permit. The additional information may
include additional quantitative data and
bioassays‘to assess the relative toxicity
of discharges 1o aquatic life and
réquirements to determine the cause of
the toxicity.

- (e) Application requirements for new ‘

and existing concentrated animal

.- feeding operations and aquatic animal -

productionfacilities. New .and existing -
concentrated -animal feeding operations
(defined in 122354) and concentrated
aquafticanimal production Facilities
(definedin §122.55) shall provide the
followmg information to the Director,
using the application form provided by
the Director:

(1) For concentrated animal feeding
operations:

(i) The type and number.of animals in
ope;l confinementand housed under
roof.

(ii) The number of acres used for
confinernhent feeding.

(iii) The design basis Jor the runoff
diversion and contrgl'system, if one
exists, including the numberof acres of
contributing drainage, the storage
capacity, and the design safety Tactor.

(2) For concentrated -aguatic-animal
production facilities:

(i) Themaximum daily and average
monthly flow from each outfall.

(ii) The number of ponds, raceways,’
and similar-structures.

(iii) Thename of the receiving water
and the source of intake water.

(iv) For each specigs-of-aquatic
animals, the total yearly and maximum

- harvestable weight.

(v) The calendar month of maximum
feeding and the total mass of Tood fed
-during that month. .

(f) Application requirements for new
and existing POTWs. [Reserved.}

(8) Application requirements for new ’
_sources and new dischargers.

(Reserved) .
(b} Bpecinl provisions for appllca tions

" from newsources, . .. ..

{1) The owner or operator of any
facility which may be a new source (as

" defined in § 122.3) and which is located

in a State withont an approved NPDES

- program must comply with the

provisions of this paragraph.

(2)(i) Before beginning any on-site
construction as defined in § 122.68, the
owner or operator of any facility which
may be a new source must submit
information to the Regional
Administrator so that he or she can
determine if the facility is a new source.
The Regional Adminstrator may request
any additional information needed to
determine whether the facility is a new
source.

(i) The Regional Administrator shall
make aninitial determination whethor
the facility is a new source within 30
days of receiving all necessary
information under paragmph h)(2)() of

. thissection.

[8) The Regional Administrator shall
issue a public notice in accordance with
§ 124.10 of the new source determination

. under paragraph (h)(2) of this section, If

the Regional Administrator has
determined that the facility is a new
source, the notice shall state that the
applicant must comply with the
environmental review requirements of

40 CFR Part 6.600 et seq.

(4) Any interested person may
challenge the Regional Administrator’s
initial new source determination by
requesting an evidentiary hearingunder
Subpart E of Part 124 within 30 days of
issuance of the public noticeof the
initial determination, The Regiona]
Administrator may defer the evidentiary
hearing on the determination umtil after
a final permit decisionis.made, and
consolidate the hearing on the
determination with any hearmg on the
permit,

(i) Variance requests by non-POTWs.
A discharger which is not a publicly
owned treatment works (POTW) may -
request a variance from otherwise
applicable effluent limitations under any
of the following statutory or regulatory
provisions within the times specified in
this paragraph:

(1) Fundamentally different factors, A
request for a variance based on the
presence of “fundamentally different
factors” from those on which the
effluent limitations guideline was hased

.shall be'made by the close of the public

comment period under § 124.10. The
request shall explain how the

requirements of § 124.13 and 40 CFR

Part 125, Subpart D have been met,

(2) Non-conventional pollutants, A
request’for a variance from the BAT
requirements for CWA section
301(b)(2)(F) pollutants (commonly called
*“non-conventional” pollutants) pursuant
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to section 301(c) of CWA because of the
economic capability of the owner or
operator, or pursuant to section 301(g) of
CWA because of certain environmental
considerations, when those
requirements were based on effluent
limitation guidelines, must be made by:

(i) Submitting an initial request to the
Regional Administrator, as well as to
the State Director if applicable, stating
the name of discharger, the permit
number, the outfall number(s), the
applicable effluent guideline, and
whether the discharger is requesting a
section 301(c) or section 301(g)
modification or both. This request must
have been filed not later than:

(A) September 25, 1978, for a pollutant
which is controlled by a BAT effluent
limitation guideline promulgated before
December 27, 1977; or

(B) 270 days after promulgation of an
applicable effluent limitation guideline
for guidelines promulgated after
December 27, 1977; and

(ii) Submitting a completed request no
later than the close of the public
comment period under § 124.10
demonstrating that the requirements of
§ 124.13 and the applicable requirements
of Part 125 have been met.

(iii) Requests for variance from
effluent limitations not based on effluent
limitation guidelines, need only comply
with paragraph (i)(2)(ii) of this section
and need not be preceded by an initial
request under paragraph (i)(2)(i) of this
section. .

(3) Delay in construction of POTW.
An extension under CWA section
301(i)(2) of the statutory deadlines in

. sections 301(b)(1){A) or {b)(1)(C) of
CWA based on delay in completion of a
POTW into which the source is to
discharge must have been requested on
or before June 26, 1978, or 180 days after
the relevant POTW requested an
extension under paragraph (j)(2) of this
section, whichever is later, but in no
event may this date have been later than
December 25, 1978. The request shall
explain how the requrements of 40 CFR
Part 125, Subpart ] have been met.

(4) Innovative technology. An
extension under CWA section 301(k)
from the statutory deadline of section
301(b)(2)(A) for best available
technology based on the use of
innovative technology may be requested
no later than the close of the public
comment period under § 124.10 for the
discharger’s initial permit requiring
compliance with section 301(b)(2)(A).
The request shall demonstrate that the
requirements of § 124.13 and Part 125,
Subpart C have been met.

(5) Water quality related effluent
limitations. A modification under
section 302({b)(2) of requirements under

section 302(a) for achieving water
quality related effluent limitations may
be requested no later than the closé of
the public comment period under

§ 124.10 on the permit from which the
modification is sought.

(6) Thermal discharges. A variance
under CWA section 316(a) for the
thermal component of any discharge
must be filed with a timely application
for a permit under this section, except
that if thermal effluent limitations are
established under CWA section
402(a)(1) or are based on water quality
standards the request for a variance
may be filed by the close of the public
comment period under § 124.10. A copy
of the request as required under 40 CFR
Part 125, Subpart H, shall be sent
simultaneously to the appropriate State
or interstate certifying agency as
required under 40 CFR Part 125, (See
§ 124.65 for special procedures for
section 316(a) thermal variances.)

(§) Variance requests by POTWs. A
discharger which is a publicly owned
treatment works (POTW) may request a
variance from otherwise applicable
effluent limitations under any of the
following statutory provisions as
specified in this paragraph:

(1) Discharges into marine waters. A
preliminary request for a modification
under CWA section 301(h) of
requirements of CWA section
301(b)(1)(B) for discharges into marine
waters must have been submitted to the
Agency no later than September 25,
1978. A final request must be submitted
in accordance with the filing
requirements of 40 CFR Part 125,
Subpart G, after that Subpart is
promulgated, and shall demonstrate that
all the requirements of 40 CFR Part 125,
Subpart G have been met. (See § 124.64
for special rules for CWA section 301(h)
modifications.)

(2) Delay in construction. An
extension under CWA section 301(i)(1)
of the statutory deadlines in CWA
sections 301(b)(1)(B) or (b)(1)(C}) based
on delay in the construction of the
POTW must have been requested on or
before June 26, 1978. -

(3) Water quality based effluent
limitation. A modification under CWA
section 302(b)(2) of the requirements
under section 302(a) for achieving water
quality based effluent limitations shall
be requested no later than the close of
the public comment period under
§ 124.10 on the permit from which the
modification is sought.

(k) Expedited variance procedures
and time extensions. (1)
Notwithstanding the time requirements
in paragraphs (i) and (j) of this section,
the Director may notify a permit
applicant before a draft permit is Issued
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under § 124.6 that the draft permit will
likely contain limitations which are
eligible for variances. In the notice the
Director may require the applicant as a
condition of consideration of any
potential variance request to submit a
request explaining how the requirements
of 40 CFR Part 125 applicable to the
variance have been met and may
require its submission within a specified
reasonable time after receipt of the
notice. The notice may be sent before
the permit application has been
submitted. The draft or final permit may
contain the alternative limitations which
may become effective upon final grant
of the variance.

{2) A discharger who cannot file a
complete request required under
paragraphs (i)(2)(ii) or (i)(2)(iii} of this
seclion may request an extension. The
extension may be granted or denied at
the discretion of the Director.
Extensions shall be no more than 6
months in duration.

§ 122.54 Concentrated animal feeding
operations.

(Applicable to State NPDES programs,
see §123.7.))

(a) Pernut requirement. Concentrated
animal feeding operations are point
sources subject to the NPDES permit
program.

(b) Definitions.

(1) “Animal feeding operation” means
a lot or facility (other than an aquatic
animal production facility) where the
following conditions are met:

(i) Animals (other than aquatic
anlmals) have been, are, or will be
stabled or confined and fed or
maintained for a total of 45 days or more
in any 12-month period, and

(ii) Crops, vegetation forage growth, or
post-harvest residues are not sustained
in the normal growing season over any
portion of the lot or facility.

(2) Two or more animal feeding
operations under common ownership
are considered, for the purposes of these
regulations, to be a single animal
feeding operation if they adjoin each
other or if they use a common areaor *
system for the disposal of wastes.

(3) “Concentrated animal feeding
operation” means an “animal feeding
operation” which meets the criteria in
Appendix B, or which the Director
designates under paragraph (c) of this
section.

(c) Case-by-case designation of
concentrated animal feeding operations.
(1) The Director may designate any
animal feeding operation as a
concentrated animal feeding operation
upon determining that it is a significant
contributor of pollution to the waters of
the United States. In making this

-
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designation the Director shall consider
the following factors:

(i) The size of theanimal feeding
operation and the agount of wastes
reaching waters of the United States;

{ii) The location of the animal feeding
operation relative to waters of the
United States;

(iii) Thezmeans of conveyance of
animal wastes and process waste
waters into waters of the United States;

(iv)'The slope, vegetation, rainfall, and
other factors affecting the likelihood or
frequency of discharge of animal wastes
and process waste waters into waters of
the United States; and .

(v) Other relevant factors.

(2) No animal feeding operation with
less than the numbers of animals set
forth in Appendix B shall be designated
"as a voncentrated animal feeding
operation unless:

(i) Pollutants are discharged into
waters of the United States through.a
manmade ditch, flushing system, or -
other similar manmade device; or

(ii) Pollutants are discharged directly
into waters of the United States which
originate outside of the facility and pass
over, across, or through the facility or
otherwise come into direct contact with
the animals confined in the operation.

(3) A permit application shall not be
required from a concentrated animal
feeding operation designated under this
paragraph until the Director has
conducted an on-site inspection of the
operation and determined that the
operation should and could be regulated
under the Permit program. -

§ 122.55 Concentrated aquatic animal
production facllities.

{Applicable to State NPDES programs,
see §123.7.)

() Permit requirement. Concentrated
aquatic animal production facilities, as
defined in this section, are point sources
subject'to the NPDES permit program. -

{b) Definition. “Concentrated aquatic
animal production facility” means a
hatchery, fish farm, or other facility
which meets the criteria in Appendix C,
or which the Director designates under
paragraph {c) of this section.

(c) Case-by-case designation of

concentratedaguatic animal production .

. facilities. {1) The Director may
designate any warm or cold water
aquatic animal production facility asa
concentrated aquatic animal production
facility upon determining that itis a
significant contributor of pollutionio
waters of the United States. In making
this designation the Director shall
consider the following factors:

(i) The location and quality of the
receiving waters of the United States;

(ii) The holding, feeding, and
productjon capacities of the facility;

(iif) The quantity and nature of the
pollutantsreaching waters of the United

- States; and

(iv) Other relevant factors.

(2) A permit.application shall not be
required from a concentrated aquatic
animalproducfion facility designated
under this paragraph until the Director
has conducted on-site inspection of the
facility and has determined that the
facility should and could be regulated
under the permitprogram.

§ 122.56 Adquaculture projects.

(Applicable mStateNPDES programs,
see §1237.)

(a) Permit reguu‘ement Dls charges
into.aquaculture projects, as defined in
this section, are subject to the NPDES
permit program through section 318 of
CWA, and in accordance with 40 CFR
Part 125, Subpart B

(b) Definitions. (1) *Aquaculture
project” means a defined managed
water area which uses discharges of
pollutants into that designated area for
the maintenance or production of
harvestable freshwater, estuarine, or
marine plants or.animals.

(2) “Designated project area’ means
the portions of the waters of the United
States within which the permittee or
permit applicant plans to confine the
cultivated species, using a method or

-plan or operation (including, but not
_ limited to, physical confinement) which,

on the basis of reliable scientific =
evidence, is expected to ensure that

. specific individual organisms comprising

an aquaculture crop will enjoy Increased
growth attributable to the discharge of
pollutants, and be harvested within a
defined geographic area.

'§122)57 Separate storm sewers.

(Applicableo State NPDES programs,
see §123.7.)

(a) Permitrequirement. Separate
storm:sewers,.as defined in this section
are point sources subject to the NPDES
permit program. Separate storm sewers
may be permitted eitherindividually or
-aunder & general permit (see § 122.59)..An
NPDES permit for discharges into
waters.of the United States from a
separate storm sewer covers all
conveyances which are a part of that
separate stormsewer system, even
though there may be several owners or
operators of these conveyances.
However, discharges into separate -
storim sewers from point sources which

. are not part of the separate storm sewer

systems may also require a .permit.
(b) EDefmJtJon {2) “Separate storm

' sewer” means-a conveyance or system

of conveyances {including pipes,

conduits, ditches, and channels)
pnmar'ly used for collecting and
conveying storm water runoff and which
is either:

(i) Located in an urbanized arcas ag
designated by the Bureau of the Census’
according to the criteria in 39 FR 15202
(May 1, 1974); or

{ii) Not located in an urbanized area
but designated under paragraph (c) of
this section.

{2) Except as provided in paragraph
(b)(3) of this section, a conveyance or
system of conveyances operated
primarily for the purpose of collecting
and conveying storm water runoff which
is not located in an urbanized area and
has not been designated by the Director,
under paragraph (c) of this section is not
considered a point source and is not
subject to the provisions of this section.

(3) Conveyances which discharge
process wastewater or storm water
runoff contaminated by contact with
wastes, raw materials, or pollutant-
contaminated soil, from lands or
facilities used for industrial or |
commercial activities, into waters of the
United States or into separate storm

- sewers are point sources that must

obtain NPDES permits but are not
separate storm sewers.

(4) Whether a system of conveyances
is or is not a separate storm sewer for
purposes of this section shall have no
bearing on whether the system is
eligible for funding under Title 11 of
CWA;see 40 CFR § 35.925-21.

(¢) Case-by-case designation of
separate storm sewers. The Director
may designate a storm sewer not

. located in an urbanized area as a

separate storm sewer. This designation
may be made to the extent allowed or
required by EPA promulgated effluent
guidelines Tor point sources in the
separate storm sewer category; or when:

(1) A'Water Quality Management plan
under section 208 of CWA which
contains requirements applicable to
such point sources is approved; or

(2) The Director determines that a
storm sewer-is a significant contributor .
of pollution to the waters of the United
States. In making this determination the
Directer shall consider the following
factors:

(i) The location of the discharge with

respect to waters of the United States; © -

(ii) The size of the discharge;
(iti) The quantity and nature of the

v

pollutants reaching waters of the United t

States;:and
(iv)'Other relevant factors.

§ 122.58 Silvicultural activities.

(Applicable to State NPDES programs,
see § 123.7.)
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(2) Pernit requirement. Silvicultural
point sources, as defined in this section,
are point sources subject to the NPDES
permit program.

(b) Definitions. (1) “Silvicultural point
source” means any discernible,
confined, and discrete conveyance
related to rock crushing, gravel washing,
log sorting, or log storage facilities
which are operated in connection with
silvicultural activities and from which
pollutants are discharged into waters of
the United States. The term does not
include non-point seurce silvicultural
activities such as nursery operations.
site preparation, reforestation and
subsequent cultural treatment, thinning,
prescribed burning, pest and fire control,
harvesting operatiens, surface drainage,
or road construction and maintenance
from which there is natural runoff.
However, some of these activities {such
as stream crossing for roads) may
involve point source discharges of
dredged or fill material which may
require a CWA section 404 permit {see
33 CFR § 209.120 and Part 123, Subpart

E).

(2) “Rock crushing and gravel washing
facilities” means facilties which process
crushed and broken stone, gravel, and
riprap (see 40 CFR Part 436, Subpart B,
including the effluent limitations
guidelines}.

(3) *Log sorting and log storage
facilities” means facilities whose
discharges result from the holding of
unprocessed woeod, for example, logs or
roundwood with bark or after removal
of bark held in self-contained bodies of
water (mill ponds or log ponds) or stored
on land where water is applied
intentionally on the logs (wet decking).
(See 40 CFR Part 429, Subpart J,
including the effiuent lmutatlons
guidelines).

§ 12259 General permits.

(Applicable to State NPDES programs,
see § 123.7.)

(a) Covergge. The Director may issue
a general permit in accordance with the

* following:

(1) Area. The general permit shall be
written to cover a category of discharges
described in the permit under paragraph
(a)(2) of this section, except those
covered by individual permits, within a
geographic area. The area shall
correspond to existing geographic or
political boundaries, such as:

(i) Designated planming areas under
sections 208 and 303 of CWA;

(ii) Sewer districts or sewer
authorities;

(iii) city, county, or State political
boundaries;

(iv) State highway systems;

(v) Standard metropolitan statistical
areas as defined by the Office of
Management and Budget;

(vi) Urbanized areas as designated by
the Bureau of the Census according to
criferia in 30 FR 15202 (May 1, 1974); or

(vii) Any other appropriate division or
combination of boundaries.

(2) Sources. The general permit shall
be written to regulate, within the area
described in paragraph {a)(1) of this
section, either:

(i) Separate storm sewers; or

(ii) A category of point sources other
than separate storm sewers if the
sources all:

(A) Involve the same or substantially
similar types of operations;

{B) Discharge the same types of
wastes;

(C) Require the same effluent
limitations or operating conditions;

(D) Require the same or similar
monitoring; and

(E) In the opinion of the Director, are
more appropriately controlled under a
general permit than under individual
permits.

(b) Administration—{1) In general.
General permits may be issued,
modified, revoked and reissued, or
terminated in accordance with
applicable requirements of Part 124 or
corresponding State regulations. Special
procedures for issuance are found at
§ 123.76 for States and § 124.58 for EPA.

(2) Requiring an individual permit. (i)
The Director may require any person
authorized by a general permit to apply
for and obtain an individual NPDES
permit. Any interested person may
petition the Director to take action
under this subparagraph. Cases where
an individual NPDES permit may be
required include the following:

(A) The discharge{s) is a significant
contributor of pollution as determined
by the factors set forth at § 122.57{c)(2);

{B) The discharger is not in
compliance with the conditions of the
general NPDES permit;

(C) A change has occurred in the
availability of demonstrated technology
or practices for the control or abatement
of pollutants applicable to the point

source;

(D) Effluent limitation guidelines are
promulgated for point sources covered
by the general NPDES permif;

(E) A Water Quality Management
plan containing requirements applicable
to such point sources is approved; or

(F) The requirements of paragraph (a)
of this section are not met.

(ii) For EPA issued general permits
only, the Regional Administrator may
require any owner or operator
authorized by a general permit to apply
for an individual NPDES permit as
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provided in paragraph (b}(2}{i) of this
section, only if the owner or operator
has been notified in writing thata
permit application is required. This
notice shall include a brief statement of
the reasons for this decision, an
application form, a statement setting a
time for the owner or operator to file the
applicalion, and a statement that on the
eflective date of the indiyidual NPDES
permit the general permit as it applies to
the individual permittee shall
automatically terminate. The Director
may grant additional time upon request
of the applicant.

(iii) Any owner or operator authonzed
by a general permit may request to be
excluded from the coverage of the
general permit by applying for an
individual permit. The owner or
operator shall submit an application
under § 122.53, with reasons supporting
the request, to the Director no later than
90 days after the publication by EPA of
the general permit in the Federal
Register or the publication by a State in
accordance with applicable State law.
The request shall be processed under
Part 124 or applicable State procedures.
The request shall be granted by issuing
of any individual permit if the reasons
cited by the owner or operator are
adequate to support the request.

(iv) When an individual NPDES
permit is issued to an owner or operator
otherwise subject to a general NPDES
permit, the applicability of the general
permit to the individual NPDES
permittee is automatically terminated on
the effective date of the individual
permit.

(v] A source excluded from a general
permit solely because it already has an
individual permit may request that the
individual permit be revoked, and that it
be covered by the general permit. Upon
revocation of the individual permit, the
general permit shall apply to the source.

§ 122.60 Addtitional conditions applicable
to alf NPDES Permilts.

(Applicable to State NPDES programs,
see § 123.7.)

The following conditions, in addition
to those set forth in § 122.7, apply to all
NPDES permits:

(a) In addition to § 122.7{a) {duty to
comply):

(1) The permittee shall comply with
effluent standards or prohibitions
established under section 307{a) of the
Clean Water Act for toxic pollutants
within the time provided in the
regulations that establish these
standards or prohibitions, even if the
permit has not yet been modified to
incorporate the requirement.

(2) The Clean Water Act provides that .

any person who violates a permit

»
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condition implementing sections 301, .

302, 308, 307, 308, 318, or 405 of the Clean-

_ Water Act is subject to a civil penalty
not to exceéd $100,000 per day of such
violation. Any person who willfully or
negligently violates permit conditions

‘implementing sections 301, 302, 306, 307,

or 308 of the Clean Water Act is subject
to a fine of not less than $2,500 nor more ,
than $25,000 per day of violation, or by
imprisonment for not more than 1 year,
or both.

(b) In addition to § 122.7(c) [duty to
halt or reduce activity), upon reduction,
loss, or failure of the treatment facility,

, the permittee shall, to the extent
negessary to maintain compliance with
its' permit, control production or all
discharges or both until the facility is
restored or an alternative method of
treatment is provided. This'requirement
applies, for example, when the. primary
source of power of the treatment facility
fails or is'reduced or lost.

(c) In addition to § 122 7(4)
{monitoring):

(1) Monitoring must be conducted
according to.test procedures approved
under 40 CFR Part 136, unless other test .
procedures have been specified in this
permit,

(2) The Clean Water Act prov1des that
any person who falsifies, tampers with,
or knowingly renders inaccurate any

monitoring device or method required to .

be maintained under this permit shall,
upon conviction, be punished-by a fine
of not more than $10,000 per violation, or
by imprisonment for not more than 6
months per violation, or by both,

(d) In addition to § 122.7(k)
(signatories): the Clean Water Act
provides that any person who
knowingly makes any false statement,

- representation, or certification in any
record or other document submitted or
required to be maintained under this
permit, including monitoring reports or
reports of compliance or non-
compliance shall, upon conviction, be
punished by a fine of,not more than
$10,000 per violation, or by
imprisonment for not more than 6
months per violation, or by both.

(e) In addition to § 122.7(1)(3)
(monitoring reports): ’

(1) Monitoring results must be
reported on a Discharge Monitoring
Report (DMR).

(2) If the permittee monitors any -
pollutant more fre‘quently than required
by the permit, using test procedures
approved under 40 CFR 136 or as
specified in the permit, the results of this
monitoring shall-be included in the -
calculation and reporting of the data
submitted in the DMR,

(3) Calculations for all hmltatxons
which require averaging of -

[

measurements shall utilize an arithmetic
mean unless otherwise specified by the
Director in the permit.

(f)(1) The following shall be included
as information which must be reported
within 24 hours under § 122.7(1)(5) (24-
hour reporting):

(i) Any unanticipated bypass which
exceeds any effluent limitation in the

~ permit. (See § 122.60(g) below.)

(i) Any upset which exceeds any
effluent limitation in the permit.

(iii) Violation of a maximum daily
discharge limitation for any of the

" pollutants listed by the Director in the

permit to be reported within 24 hours
(See § 122.62(g).) '

(2) The Director may waive the
written report on a case-by-case basis if
the oral reporthas been received within
24 hours.

(g) Bypass—[l] Defzmtwns (i)
“Bypass” means the intentional

-diversion of waste streams from any

portion of a treatment facility.

(ii) “‘Severe property damage” means
substantial physical damage to property,
damage to the treatment facilities which
causes them to become inoperable, or

substantial and permanent loss of

natural resources which can reasonably
be expected to occur in the absence of a
bypass. Severe property damage does
not mean economic loss caused by
delays in production,

(2) Bypass not exceeding limitations.
The permittee may allow any bypass to
occur which does not cause effluent
limitations to be exceeded, but only if it
also is for essential maintenance to ,
assure efficient operation. These
bypasses are not subject to the

provisions of paragraphs (g)(3) and (g)(4)-

of this section.

(3) Notice.—(i) Antlwpated bypass. If
the permittee knows in advance of the
need for a bypass, it shall submit prior
notice, if possible at least ten days
before the date of the bypass.

(ii) Unanticipated bypass. The
permittee shall submit notice of an
unanticipated bypass as required in
paragraph {f) of this section (24-hour
notice).

4) Pmblbztwn of bypass. (i) Bypass is
prohibited, and the Director may take
enforcement action against a permittee
for bypass, unless:

{A) Bypass was unavoidable to

‘prevent-loss of life, personal injury, or

severe property damage;

(B) There were no feasible
alternatives to the bypass, such as the
use of auxiliary treatment facilities,
retention of untreated wastes, or
maintenance during normal periods of
equipment downtime. This condition is

" not satisfied if the permittee could have

installed adequate backup equipment to

prevent a bypass which occurred during
normal periods of equipment downtime .
or prevenlive maintenance; and

{C) The permittee submitted notices
as required under paragraph (g)(3) of
this section.

(ii) The Director may approve an
anticipated bypass, after considering its
adverse effects, if the Director
determines that it will meet the three
conditions listed above in paragraph
(2)(4)(i) of this section.

(h) Upset.—(1) Definition, “Upset"
means an exceptional incident in which
there is unintentional and temporary
noncompliance with technology-based
permit effluent limitations because of
factors beyond the reasonable control of
the permittee. An upset does not include
noncompliance to the extent caused by
operational error, improperly designed
treatment facilities, inadequate
treatment facilities, lack of preventive
maintenance, or careless or improper
operation.

(2) Effect of an upset. An upset
constitutes an affirmative defense to an
action brought for noncompliance with
such technology-based permit effluent
limitations if the requirements of
paragraph {h)(8) of this section are met.
No determination made during
administrative review of claims that
noncompliance was caused by upset,
and before an action for noncompliance,
is final administrative action subjéct to
judicial review,

(3) Conditions necessary for a
demonstration of upset. A permittea
who wishes to establish the affirmative
defense of upset shall demonstrate,
through properly signed,
contemporaneous operating logs, or
ather relevant evidence that:

(i) An upset occurred and that the
permittee can identify the specific
cause(s) of the upset;

(ii) The permitted facility was at the
time being properly operated; and

(iii) The permittee submitted notice of
the upset as required in paragraph (f) of
this section (24-hour notice).

« (iv) The permittee complied with any
remedial measures required under
§ 122.7(d). .

(4) Burden of proof. In any
enforcement proceeding the permittee
seeking to establish the occurrence of an

. upset has the burden of proof,

§ 122.61 Additional conditions applicable
to specified categories of NPDES permits,
(Applicable to state NPDES programs,
see § 123.7.)
The following conditions, in addition

. to those set forth in § 122.7 and § 122.60,

apply to all NPDES permits within the
categories specified below:
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(a) Existing manufacturing,
commercial, miring, and silvicultural
dischargers. n addition to the reporting
requirements mader § 122.7(1) and
§ 122.60, all existing manufacturing,
commercial, miming, and silvicultural
dischargers must notify the Director as
soon as they knew or have reason to
believe:

(1) That any activity has occurred or
will occur which would result in the
discharge of any toxic pollutant which is
not limited in the permit, if that
discharge will exceed the hlghest of the
following “aetification levels:"

(i) One hundred micrograms per liter
(100 pg/1);

(ii) Two hundred micrograms per liter
(200 pg/1) for acrolein and acrylonitrile;
five hundred micregrams per liter (500
pe/1) for 24-dinitrophenol and for 2-
methyl-4,6-dinitrophenol; and one
milligram per liter (1 mg/1) for
antimony;

(iii) Five (5) times the maximum .
concentration value reported for that
pollutant in the permit application in
accordance with §122.53{d){7) or
§ 122.53(d)(10); or

(iv) The level established by the
Director in accordance with § 122.62(f).

(2) That they have bagun or expect to
begin to use or manufacture as an
intermediate or final product or
byproduct any toxic pollutant which
was not reported in the permit
application under § 122.53{d)(9).

(b) Publicly owned treatment works.
All POTWs must provide adeguate
notice to the Director of the following:

(1) Any new introduction of pollutants
into that POTW from an indirect
discharger which would be subject to
sections 301 or 306 of CWA if it were
dlrectly dxschargmg those pollutants;

(2] Any substanhal change in the
volume or character of pollutants being
introduced into that POTW by a source
introducing pollutants into the POTW at
the time of issuance of the permit.

_ (8) For purposes of this paragraph,
adequate nofice shall include
information on (i) the quality and
quantity of effluent introduced into the
POTW, and {ii) any anticipated impact
of the change on the quantity or quality
of effluent to be discharged from the
POTW.

§ 12262 Establishing NPDES permit
conditions.

(Applicable to State NPDES programs,
see §123.7.)

In addition to the conditions
established-under § 122.8(a), each
NPDES permit shall include conditions
meeting the following requirements
when applicable.

(a) Technology-based effiuent
limitations and standards based on
effluent liszitations and standards
promulgated under section 301 of CWA
or new source performance standards
promulgated under section 306 of CWA,
on case-by-case effluent limitations
determined under section 402({a){1) of
CWA, or on a combination of the two, in
accordance with § 125.3, For new
sources or new dischargers, these
technology based limitations and
standards are subject to the provisions
of § 122.67(d) [protection period).

(b) Other effiuent limitations and
standards under sections 301, 302, 303,
307, 318, and 405 of CWA. If any
applicable toxic effluent standard or
prohibition (including any schedule of
compliance specified in such effluent
standard or prohibition) is promulgated
under section 807{a) of CWA for a toxic
pollutant and that standard or
prohibition is more stringent than any
limitation on the pollutant in the permit,
the Director shall institute proceedings
under these regulations to modify or
revoke and reissue the permit fo
conform to the toxic effluent standard or
prohibition, See also § 122.80(a).

{c) Reopener clause: for any
discharger within a primary industry
category {see Appendix A),
requirements under section 307(a)(2) of
CWA as follows:

(1) On or before June 30, 1981: (i) If
applicable standards or limitations have
not yet been promulgated, the permit
shall include a condition stating that, if
an applicable standard or limitation is
promulgated under sections 301(b)(2) (C)
and (D), 304(b)(2), and 307({a)(2) and that
effluent standard or limitation is more
stringent than any effluent limitation in
the permit or controls a pollutant not
limited in the permit, the permit shall be
promptly modified or revoked and
reissued to conform to that effluent
standard or limitation.

{ii) If applicable standards or
limitations have been promulgated or
approved, the permit shall include those
standards or limitations. (If EPA %
approves existing effluent limitations or
decides not to develop new effluent
limitations, it will publish a notice in the
Federal Register that the limitations are
“approved"” for the purpose of this
regulation.)

(2) After June 30, 1981, any permit
issued shall include effluent limitations
and a compliance schedule to meet the
requirements of sections 301(b)(2) (A),
{C). (D), (B) and (F} of CWA, whether or
not applicable effluent limitations
guidelines have been promulgated or
approved. These permits need not
incorporate the clause required by
paragraph {c)(1) of this section.
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(3) The Director shall promptly modify
or revoke and reissue any permit
containing the clause required under
paragraph (c){1) of this section to
incorporate an applicable effiuent
standard or limitation ender sections
301(b)(2) (C) and (D), 304(b)2). and
307(a)(2) whichis prommulgated or
approved after the permit is issued if
that effluent standard or limitation is
more stringent than any effinent
lfmitation in the permit, or controls a
pollutant not limited in the permit.

(d) Water quality standards and State
requirements: any requirements in
addition to or more stringent than
promulgated effluent Emitations
guidelines or standards under sections
301, 304, 306, 307, 318, and 405 of CWA
necessary to:

{1) Achieve water quality standards
established under section 303 of CWA;

{2) Attain or maintain a specified
water quality throngh water quality-
related effiuent limits established under
section 302 of CWA;

{3) Conform to the conditions of a~
State certification under section 401 of
CWA which meet the requirements of
§ 124.53 when EPA is the permit issuing
authority; however, if a State
certification is stayed by a court of
competent jurisdiction or appropriate
State board or agency, EPA shall include
conditions in the permit which may be
necessary to meet EPA’s obligation
under section 301(b)(1{C) of CWA;

(4) Copform to applicable water
quality requirements under section
401(a)(2) of CWA when the discharge
affects a State other than the certifying
State;

(5) Incorporate any more stringent
limitations, treatment standards, or
schedule of compliance requirements
established under FPederal or State law
or regulations in accordance with
section 301(b)(1)(C) of CWA:

(6) Ensure consistency with the
requirements of a Water Quality
Management plan approved by EPA
under section 208(b) of CWA;

(7} Incorporate section 403(c) criteria
under Part 125, Subpart M, for ocean
discharges;

(8) Incorporate alternative effluent
limitations or standards where ’
warranted by “fundamentally different
factors,” under 40 CFR Part 125, Subpart

{9) Incorporate any other
requirements, conditions, or limitations
into a new source permit under the
National Environmental Policy Act 42
U.S.C. §§ 4321 et seq. and section 511 of
CWA, when EPA is the permit issuing
authority (see § 122.66).

{e) Toxic pollutants: limitations
established under paragraphs (a), (b), or
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’
(d) of this section, to control pollutants
meeting the criteria listed in paragraph
(e)(1) of this section. Limitations will be
established in accordance with
paragraph (e)(2) of this section. An,
explanation of the development of these
limitations shall be included in the fact
sheet under § 122.56(b)(1)(i).

(1) Limitations must control all toxic
pollutants which;

(i) The Director determines (based on
information reported in a permit .
apphcahon under § 122.53(d) (7) or (10]
or in a notification under § 122.61(a)(1)
or on other information) are or may be
discharged at a level greater than the
level which can be achieved by the
technology-based 'treatment
requlrements appropriate to the
permittee under § 125.3(c); or

(ii) The discharger does or may use or
manufacture as an intermediate or final
product or byproduct.

(2) The requirement that the
limitations control the pollutants
meeting the criteria of paragraph (e)(1)
of this section will be satisfied by:

(i) Limitations on those pollutants; or

(if) Limitations on other pollutants
which, in the judgment of the Director,
will provide treatment of the pollutants
under paragraph (e)(1) of this section to
the levels required by § 125.3(c).

(f) Notification level: a “notification
level” which exceeds the notification
level of § 122.61(a)(1) (i), (ii), or (iii),
upon a petition from the permittee or on
the Director’s initiative. This new
notification level may not exceed the
level which can be achieved by the
technology-based treatment
requirements appropriate to the
permittee under § 125.3(c).

(g) Twenty-four hour reporting:
Pollutants for which the permittee must
report violations of maximum daily
discharge limitations under § 122.60(f)(3)
(24-hour reporting) shall be listed as
such in the permit. This list shall include
any toxic pollutant or hazardous
substance, or any pollutant specifically

,identified as the method to control a
toxic pollutant or hazardous substance.

(h) Durations for permits, as set forth
in’§§ 122.9(a) and 122.64.

(i) Monitoring requirements: In
addition to § 122.11, the followmg
monitoring requirements:

(1) To assure compliance with permit
limitations, requirements to monitor:

(i) The mass (or other measurement -
specified in the permxt] for each
pollutant limited in the permit; - :

(ii) The volume of effluent discharged
from each outfall; -

(iii) Other measurements ag
appropriate; including pollutants in
internal waste streams under § 122.63(i);
pollutants in intake water for net

limitations under § 122.63(f); frequency,
rate of discharge, etc,, for noncontinuous
discharges under § 122.63(e); and
pollutants subject to notification
requu'ements under § 122.61(a).

(iv) According to test procedures
approved under 40 CFR Part 136 for the
analyses of pollutants having approved
methods under that Part, and according
to a test procedure specified in the
permit for pollutants with no approved
methods. )

(2) Requirements to report monitoring
results with a frequency dependent on
the nature and effect of the discharge,
but in no case less than once a year.

(j) Pretreatment program for POTWs.
Requirements for POTWs to:

(1) Identify, in terms of character and
volume of pollutants, any significant
indirect dischargers into the POTW
subject to pretreatment standards under
section 307(b) of CWA and 40 CFR Part
403. .

(2) Submit a local program when
required by and in accordance with 40
CFR Part 403 to assure compliance with
pretreatment standards to the extent

“applicable under section 307(b). The

local program shall be incorporated into

the permit as described in 40 CFR Part .

403. The program shall require all
indirect dischargers to the POTW to
comply with the reporting requirements
of 40 CFR Part 403.

(k) Best management practices to
control or abate the discharge of
pollutants when: -

(1) Authorized under section 304(e) of
CWA for the control of toxic pollutants
and hazardous substances from _
ancillary activities; -

(2) Numeric effluent limitations are
infeasible, or

(3) The practices are reasonably
necessary to achieve effluent limitations
and standards or to carry out the
purposes and intent of CWA.

(1) Reissued permits:

(1) Except as provided in paragraph ~
(1)(2) of this section when a permit is
renewed or reissued, interim limitations,
standards or conditions which are at
least as stringent as the final limitations,
standards, or conditions in the previous
permit (unless the circumstances on
which the previous permit was based
have materially and substantially
changed since the time the permit was

. issued and would constitute cause for

permit modification or revocation and
reissuance under.§ 122.15).

(2). When effluent limitations were
imposed under section 402(a)(1) of CWA
in a previously issued permit and these
limitations are more stringent than the
subsequently promulgated effluent
guidelines, this paragraph shall apply
unless:
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(i) The discharger has installed the
treatment facilities required to meet the
effluent limitations in the previous
permit and has properly operated and
maintained the facilities but has
nevertheless been unable to achieve the
previous effluent imitations, In this case
the limitations in the renewed or
reissued permit may reflect the level of
pollutant control actually achieved (but
shall not be less stringent than requirad
by the subsequently promulgated
effluent limitation guidelines);

(ii) In the case of an approved State,
State law prohibits permit conditions
more stringent than an applicable
effluent limitations guideline;

(iif) The subsequently promulgated
effluent guidelines are based on best
conventional pollutant control
technology (section 301(b)(2)(E) of
CWA);

(iv) The circumstances on which the
previous permit was based have
matenally and substantially changed
since the time the permit was issued and
would constitute cause for permit
modification or revocation and
reissuance under § 122.15; or

(v) There is increased production at
the facxhty which results in sxgnil‘icnnt
reduction in treatment efficiency, in_
which case the permit limitations will be
adjusted to reflect any decreased
efficiency resulting from increased
production and raw waste loads, but in
no event shall permit limitations be less
stringent than those required by
subsequently promulgated stundards
and limitations.

(m) Privately owned treatment works.
For a privately owned treatment works,
any conditions expressly applicable to
any user, as a limited co-permittes, that
may be necessary in the permit issued to
the treatment works to ensure
compliance with applicable
requirements under this Part.
Alternatively, the Director may issue
separate permits to the treatment works
and to its users, or may require a
separate permit application from any
user. The Director’s decision to issue a
permit with no conditions applicable.to
any user, to impose conditions on one or
more users, to issue separate permits, or
to require separate applications, and the
basis for that decision, shall be stated in
the fact sheet for the draft permit for the
treatment works.

(n) Grants. Any conditions imposed in
grants made by the Administrator to
POWs under sections 201 and 204 of
CWA which are reasonably necessary
for the achievement of effluent .
limitations under section 301 of CWA.,

(o) Sewage sludge. Requirements
under section 405 of CWA governing the
disposal of sewage sludge from publicly
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" owned treatment works, in accordance
with any applicable regulations.

(p) Coast Guard. When a permit is
issued to a facility that may operate at
certain times as a means of
transportation over water, a condition
that the discharge shall comply with any
applicable regulations promulgated by
the Secretary of the department in
which the Coast Guard is operating, that
establish specifications for safe
transportation, handling, carriage, and
storage of pollutants.

(q) Navigation. Any conditions that
the Secretary of the Army considers
necessary to ensure that navigation and
anchorage will not be substantially
impaired, in accordance with § 124.58,

§122.63 Calculating NPDES permit
conditions.

(Applicable to State NPDES programs,
see § 123.7.)

(a) Outfalls and discharge points. All
permit effluent limitations, standards,
and prohibitions shall be established for
each outfall or discharge point of the
permitted facility, except as otherwise
provided under § 122.62(k)(2) (BMPs
where limitations are infeasible) and
paragraph (i) of this section {limitations
on internal waste streams).

(b) Productign-based limitations. (1)
In the case of POTWs, permit
limitations, standards, or prohibitions
shall be calculated based on design
flow.

(2) Except in the case of POTWs,
calculation of any permit limitations,
standards, or prohibitions which are
based on production (or other measure
of operation) shall be based not upon
the designed production capacity but
rather upon a reasonable measure of
actual production of the facility, such as
the production during the high month of
the previous year, or the monthly
average for the highest of the previous &
years. For new sources ornew -

.dischargers, achial production shall be
estimated using projected production.
The time period of the measure of
production shall correspond to the time
period of the calculated permit
limitations; for example, monthly
production shall be used to calculate
average monthly discharge limitations.

(c) Metals. All permit effluent
limitations, standards, or prohibitions
for a metal shall be expressed in terms
of the total metal (that is, the sum of the
dissolved and suspended fractions of
the metal) unless:

(1) An applicable effluent standard or
limitation has been promulgated under
CWA and specifies the limitation for the
metal in the dissolved or valent form; or

(2) In establishing permit limitations
on a case-by-case basis under § 125.3, it

is necessary to express the limitation on
the metal in the dissolved or valent form
in order to carry out the provisions of
CwaA,

(d) Continuous discharges. For
continuous discharges all permit effluent
limitations, standards, and prohibitions,
including those necessary to achieve
water quality standards, shall unless
impractlicable be stated as:

(1) Maximum daily and average
monthly discharge limitations for all
dischargers other than publicly owned
treatment works; and

(2) Average weekly and average
monthly discharge limitations for
POTWs.

(e) Non-continuous discharges.
Discharges which are not continuous, as
defined in § 122.3, shall be particularly
described and limited, considering the
following factors, as appropriate:

(1) Frequency (for example, a batch
discharge shall not occur more than
once every 3 weeks);

(2) Total mass (for example, not to
exceed 100 kilograms of zinc and 200
kilograms of chromium per batch
discharge);

{3) Maximum rate of discharge of
pollutants during the discharge {for
example, not to exceed 2 kilograms of
zinc per minute); and

(4) Prohibition or limitation of
specified pollutants by mass,
concentration, or other appropriate
measure (for example, shall not contain
at any time more than 0.1 mg/l zinc or
more than 250 grams (1/4 kilogram) of
zinc in any discharge).

(f) Mass limitations. (1) All pollutants
limited in permits shall have limitations,
standards, or prohibitions expressed in
terms of mass except:

(i) For pH, temperature, radiation, or
other pollutants which cannot
appropriately be expressed by mass;

(ii) When applicable standards and
limitations are expressed in terms of
other units of measurement; or

(iii) If in establishing permit
limitations on a case-by-case basis
under § 125.3, limitations expressed in
terms of mass are infeasible because the
mass of the pollutant discharged cannot
be related to a measure of operation (for
example, discharges of TSS from certain
mining operafions), and permit
conditions ensure that dilution will not
be used as a substitute for treatment.

(2) Pollutants limited in terms of mass
additionally may be limited in terms of
other units of measurement, and the
permit shall require the permittee to
comply with both limitations.

(g) Pollutants in intake water. Except
as provided in paragraph (h) of this
section, effluent limitations imposed in
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permits shall not be adjusted for
pollutants in the intake water.

(b) Net Iimitations. (1) Upon request
of the discharger, effluent limitations or
standards imposed in a permit shall be
calculated on a !‘net” basis; that is,
adjusted to reflect credit for pollutants
in the discharger's intake water, if the
discharger demonstrates that its intake
water is drawn from the same body of
waler into which the discharge is made
and if:

(i)(A) The applicable effluent
limitations and standards contained in
40 CFR Subchapter N specifically
provide that they shall be applied on a
net basis; or

(B) The discharger demonstrates that
pollutants present in the intake water
will not be entirely removed by the
treatment systems operated by the
discharger; and

(ii) The permit contains conditions
requiring:

(A) The permittee to conduct
additional monitoring (for example, for
flow and concentration of pollutants) as
necessary to determine continued
eligibility for and compliance with any
such adjustments; and

(B) The permittee to notify the
Director if eligibility for an adjustment
under this section has been altered or no
longer exists. In that case, the permit
may be modified accordingly under
§122.15.

{2) Permit effluent limitations or
standards adjusted under this paragraph
shall be calculated on the basis of the
amount of pollutants present after any
treatment steps have been performed on
the intake water by or for the
discharger. Adjustments under this
paragraph shall be given only to the
extent that pollutants in the intake
water which are limited in the permit
are not removed by the treatment
technology employed by the discharger:
In addition, effluent limitations or
standards shall not be adjusted to the
extent that the pollutants in the intake
water vary physically, chemically, or
biologically from the pollutants limited
in the permit. Nor shall effluent
limitations or standards be adjusted to
the extent that the discharger ’
significantly increases concentrations of
pollutants in the intake water, even
though the total amount of pollutants
might remain the same.

(i) Internal waste streams. (1) When
permit effluent limitations or standards

* imposed at the point of discharge are

impractical or infeasible, effluent
limitations or standards for discharges
of pollutants may be imposed on
internal waste streams before mixing
with other waste streams or cooling
water streams. In those instances, the



This information is reproduced with permission from Heannllne under contract to EPA. By including this material, EPA does not endorse HeinOnline.

Federal Register / Vol. 45 No. 98 / Monday, May 19, 1980 /" Rules and Regulations

33452

momtormg required by § 122.62(i).shall
“also be applied to the internal waste
streams.

(2) Limits on mtemal waste streams
will be imposed only when the Tact
sheet under § 124.56'sets forth the
exceptional circumstances which make
such limitations necessary, such as
when the final discharge point is
inaccessible (for example, under10
meters of water), the wastes at the point
of discharge are so diluted as to make
monitoring impracticable, or the
interferences among pollutants at the
point of discharge would make detection_
- or analysis impracticable. .

(i) Disposal of pollutants into wells,
into POTWs, or by land application.
Permit limitations and standards shall
be calculated as provided in § 122.65.

§ 122.64 Duration of certain NPDES
" permits.

{(Applicable to State NPDES programs.
see § 123.7.)

(2) On or before June 30, 1981, any
permit issued to a discharger in a
primary industry category {see
Appendix A):

(1) Shall meet onz of the following
conditions:

(i) Expire on June 30, 1981;

(ii) Incorporate effluent standards and
limitations applicable to the discharger
which have been promulgated or

= approved under sections 301{b)(2) (C). .
and (D), 304(b)(2},-and-307(a)(2).of CWA;
or ‘

(iii) Incorporate the “reopener:clause”
required by § 122.62(c)(1), and effluent
limitations to meet the requirements-of
sections 301(b)(2) (4), (C), (D), {E), and
(F) of CWA.

(2) Shall not be written to expn‘eﬁfter
June 30, 1981 unless the discharger has
submitted to the Director the
information required by
§ 122.53{d)(7)(ii).

(b) After June 30,1981 a permnmay
be issued for the full term if the permit
includes effluent limitations and=a
compliance schedule to meet the
requirements of sections 301(b)(2) [A),
(C), (D), (E}, and (F) of CWA, whether or
not applicable effluent limitations
guidelines have been promulgated.or
approved.

(c) A determination thataparficdlar

.

discharger falls within:a givenindustrial’

category for purposes of setting apermit
expiration.date under paragraph{b) of
this section isnot conclusive as to‘the
discharger's inclusion in that industrial
category for-any.other purposes, -and
does not prejudice:any rights to
challenge or change thatinclusion 4t the
time that a permitbased-on that
determination-is formulated.

§ 122.65 Disposal of pollutants into wells,

‘into publicly owned treatment works, or by

land application.

(Applicable to State NPDES programs,
see'§ 123.7.)

(a) When part of a dlscharger 8
process wastewater is tiot being
discharged into waters of the United
States or contlguous zone because it is

. disposed into a well, into a POTW, or by

land application thereby reducing the
flow or level of pollutants being
discharged into waters of the United
States, applicable effluent standards
and limitations for the discharge in an
NPDES permit shall be adjusted to

- reflect the reduced raw waste resulting

from such disposal. Effluent limitations
and standards in the permit shall be
calculated by one of the following
methods:

(1) Enone of the waste from a
particular process is discharged into
waters-of the United States, and effluent
limitations guidelines provide separate
allocation for wastes from that process,
all allocations for the progess shall be
eliminated from calculation of permit
effluent limitations or standards.

(2) In all cases-other than those
described in paragraph (a)(1) of this
section, effluent limitations shall be
adjusted by multiplying the effluent
limitation derived by applying effluent
limitation guidelines to the totdl-waste
stream by the amount of wastewater
flow to be treated and discharged.into
waters of the United States, and
dividing the result by the total
wastewater flow. Effluent limitations
and standards so calculated may be
further adjusted under Part 125, Subpart
D to make them more stringent if
discharges-to wells, publicly owned
treatment works, or'by land application
change the character or-treatability .of
the pollutants being discharged to
receiving waters.

Thismethod may be a1gebra1cally
expressed as: .

P=EXN/T

where P is the permit effluent limitation,
E is the limitation derived by applying
effluent guidelines to the total waste
stream, N is the wastewater flow to be
treated and discharged to waters of the
United States, and T is the total
wastewater flow.

{b) Paragraph (a) of this'section:shall
not apply to the extent that promulgated

_ effluent limitations guidelines:

(1) Control concentrations of
pollutants discharged but not.mass;.or

(2) Specify a different specific
technique for adjusting effluent
limitations to.account for well injection,
land application, or disposal into
POTWs.
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{c) Paragraph (a) of this section daes
not alter a discharger’s obligation to
meet any more stringent requirements
established under § 122.7, § 122.8,

§ 122.60, § 122.61, and § 122,62, °

i§ 122,66 New sources and new
dischargers.

(a) Definitions. (1) “New source™ and
“‘new discharger"” are defined in § 122.3.

(2) “Source” means any building,
structure, facility, or installation from
which there is or may be a discharge of
pollutants.

- (3) “Existing source” means any
source which is not a source or a new
discharger.

(3) “Site” is defined in § 122.3;

(5) “Facilities or equipment’” means
buildings, structures, process or
production equipment or machinéry
which form a permanent part of the new
source and which will be used in its
operation, if these facilities or
equipment are of such value as to
represent a substantial commitment to
construct. It excludes facilities or
equipment used in connection with
feasibility, engineering, and design
studies regarding the source or water
pollution treatment for the source.

(b) Criteria for new source
determination. (1) The following
construction activities result in a new
source:

(i) Construction of a source on a site
at which no other source is located, or

(ii) Construction on a site atwhich
another source is located of a building,
structure, facility, or installation from
which there is or may be a discharge of
pollutants if: .

__ (A) the'process or production

equipment that.causes the discharge of

pollutants from the existing source is

totally replaced by this construction, or
.(B) the construction results in a

- change in the nature or quantity, of

pollutants discharged.

(2) Construction on a site at which.an
existing source is located results ina
modification subject to § 122,15 rather
than a new source if the construction
does not create a new building,
structure, facility, or installation from
which there is or may be a discharge of

-pollutants but otherwise alters, replaces,

or adds to existing process or
production equipment.

(3) Construction of a new source as
defined under §122.3 has commenced if
the dwner or operator has: (i) Begun, or

* caused to begin as part of a continous

on-site construction program:

{A) Any placement, assembly, or
installation of facilities:or equxpment. ;or,
- (B) Significant site preparation work

including clearing, excavation, or

- removal of existing buildings, structures,
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or facilities which is necessary for the
placement, assembly, or installation of
new source facilities or equipment; or

(ii) Entered a binding contractual
obligation for the purchase of facilities
or equipment which are intended to be
used in its operation within a
reasonable time. Options to purchase or
contracts which can be terminated or
modified without substantial loss, and
contracts for feasibility, engineering,
and design studies do not constitute a
contractual obligation under the
paragraph.

(c) Requirement for an Environmental
Impact Statement. (1) The issuance of an
NPDES permit to new source:

(i) By EPA may be a major Federal
action significantly affecting the quality
of the human environment within the
meaning of the National Environmental
Policy Act of 1969 (NEPAJ), 33 U.S.C.
4321 et seq. and is subject to the
environmental review provisions of
NEPA as set out in 40 CFR Part 6,
Subpart F. EPA will determine whether
an Environmental Impact Statement
(EIS) is required under § 122.53(h}
(special provisions for applications from
new sources) and 40 CFR Part 6, Subpart
F;

(if) By an NPDES approved State is
not a Federal action and therefore does
not require EPA to conduct an
environmental review.

(2} An EIS prepared under this
paragraph shall include a
recommendation either to issue or deny
the permit.

(i) If the recommendation is to deny
the permit, the final EIS shall contain
the reasons for the recommendation and
list those measures, if any, which the
applicant could take to cause the
recommendation to be changed;

(ii} If the recommendation is to issue
the permit, the final EIS shall
recommend the actions, if any, which
the permittee should take to prevent or
minimize any adverse environmental
impacts;

(3) The Regional Administrator shall
issue, condition, or deny the new source
NPDES permit following a complete
evaluation of any significant bereficial
and adverse environmental impacts and
a review of the recommendations
contained in the EIS or finding of no
significant impact.

(4)(i) No on-site construction of a new
source for which an EIS is required shall
commence before final Agency action in
issuing a final permit incorporating
appropriate EIS-related requirements, or
before execution by the applicant of a
legally-binding written agreement which
requires compliance with all such
requirements, unless such construction
is determined by the Regional

Administrator not to cause significant or
irreversible adverse environmental
impact. The provisions of any agreement
entered into under this paragraph shail
be incorporated as conditions of the
NPDES permit when it is issued.

(ii) No on-site construction of a new
source for which an EIS is not required
shall commence until 30 days after
issuance of a finding of no significant
impact, unless the construction is
determined by the Regional
Administrator not to cause significant
adverse environmental impacts.

(5} The permit applicant must notify
the Regional Administrator of any on-
site construction which begins before
the times specified in paragraph (c)(4) of
this section. If onsite construction begins
in violation of this paragraph, the
Regional Administrator shall advise the
owner or operator that it is proceeding
with construction at its own risk, and
that such construction activities
constitute grounds for denial of a permit.
The Regional Administrator may seek a
court order to enjoin construction in
violation of this paragraph.

(d) Effect of compliance with new
source performance slandards. (The
provisions of this paragraph do not
apply to existing sources which modify
their pollution control facilities or
construct new pollution control facilities
and achieve performance standards, but
which are neither new sources or new
dischargers or otherwise do not meet the
requirements of this paragraph.)

(1) Except as provided in paragraph
(d)(2) of this section, any new
discharger, the construclion of which
commenced after October 18, 1972, or
new source which meets the applicable
promulgated new source performance
standards before the commencement of
discharge, may not be subject to any
more stringent new source performance
standards or to any more stringent
technology-based standards under
section 301(b)(2) of CWA for the soonest
ending of the following periods:

(i) Ten years from the date that
construction is completed;

(ii) Ten years from the date the source
begins to discharge process or other
nonconstruction-related wastewater; or

(iii) The period of depreciafion or
amortization of the facility for the
purposes of section 167 or 169 (or both)
of the Internal Revenue Code of 1954.

(2) The protection from more stringent
standards of performance afforded by
paragraph (d)(1)} of this section does not
apply to:

(i) Additional or more stringent permit
conditions which are not technology
based; for example, conditions based on
water quality standards, or toxic
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effluent standards or prohibitions under
section 307(a) of CWA:; or

(ii) Additional permit conditions in
accordance with § 125.3 controlling
toxic pollutants or hazardous
substances which are not controlled by
new source performance standards. This
includes permit conditions controlling
pollutants other than those identified as
toxic pollutants or hazardous
substances when control of these
pollutants has been specifically
identified as the method to control the
toxic pollutants or hazardous
substances.

(3) When an NPDES permit issued to a
source with a "protection period” under
paragraph (d}(1) of this section will
expire on or after the expiration of the
protection period, that permit shall
require the owner or operator of the
source to comply with the requirements
of section 301 and any other then
applicable requirements of CWA
immediately upon the expiration of the
protection period. No additional period
for achieving compliance with these
requirements shall be allowed except
when necessary to achieve compliance
with requirements promulgated less
than 3 years before the expiration of the
protection period.

(4) The owner or operator of a new
source, a new discharger which
commenced discharge after August 13,
1979, or a recommencing discharger
shall install and have in operating
condition, and shall “start-up” all
pollution control equipment required to
meet the conditions of its permit before
beginning to discharge. Within the
shortest feasible time (not to exceed 90
days), the owner or operator must meet
all permit conditions.

(5) After the effective date of new
source performance standards, it shall
be unlawful for any owner or operator
of any new source to operate the source
in violation of those standards
applicable to the source.

Appendix A to Part 122—NPDES Primary
Industry Categories

Any permit issued after June 30, 1981 to
dischargers in the following categories shall
include effluent limitations and a compliance
schedule to meet the requirements of section
301(b)(2) (A), (C). (D). (E} and (F) of CWA,
whether or not applicable effluent limitations
guidelines have been promulgated. See
§§ 122.62 and 122.64.

Industry Category

Adhesives and Sealants

Aluminum Forming

Auto and Other Laundries

Battery Manufacluring

Coal Mining

Coil Coating

Copper Forming

Electrical and Electronic Components
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Gum and Wood Chemicals .

Inorganic Chemicals Manufacturing

Iron and Steel Manufacturing

Leather Tanning and Finishing

Mechanical Products Manufacturing *

Nonferrous Metals Manufacturing

Ore Miriing

Organic Chemicals Manufacturing

Paint and Ink Formulation

Pesticides

Petroleum Refining =~ .

Pharmaceutical Preparations- -

Photographic Equipment and Supplies

Plastics Processing .

Plastic and Synthetic Materials
Manufacturing

Porcelain Enameling

_ Printing and Publishing

" Pulp and Paper Mills

Rubber Processing

Soap and Detergent Manufacturmg

Steam Electric Power Plants

Textile Mills ) :

Timber Products Processmg P

- Appendix B to Part 122—Criteria for '
Delermining a Concentrated Animal®Feeding
Operation (§ 122.54)

An animal feeding operation is a
concentrated animal feeding opefationfor
purposes of § 122.54 if either of the following
criteria are met.

(a) More than the numbers of animsls
specified in-any of the following categories
are confined:

(1) 1,000 slaughter and feeder.cattle,

(2} 700 mature dairy cattle (whether milked
or dry-cows),

(3) 2,500 swine each weighing over 25
kilograms {approximately 55 pounds),

(4)' 500 horses,

. (5)10,000°sheep or lambs,

(6) 65,000 turkeys, -

(7) 100,000 Jaying hens or broilers{if the
facility has.continuous overflow watering),

(8) 30,000 laying hens or broilers {if*the

facility has a liquid manure. handlmg system),”

(9) 5,000 ducks, or

(10) 1,000 animal units; or

(b) More than the following numberand
types of animals are confined:

(1) 300 slaughter or feedercattle,

(2) 200 mature dairy cattle {(whether.milked
or dry cows),

(3) 750 swine ‘each weighing over.25

. kilograms (approximately 55 pounds),

(4) 150 horses, .

(5) 3,000 sheep or lambs, S

(8) 16,500 turkeys, :

(7) 30,000 laying hens or:broilers (if the
facility has continuous.overflow-watering),

(8) 9,0003aying hens.orbroilers if the
facility has a liquid manurehandlmg gystemj

(9) 1,500 ducks, or

(10) 300 animal units;
and either one of the following conditions-are
met: pollutants are discharged into navigable
waters through a manmade ditch, flushing
system or other similar manmade device;-or
pollutants are discharged directly into waters
of the United States which originate outside
of and pass over, across, or through the
facility or otherwise come into direct contact

* with the-animals.confined-in the operation,

feeding operation discharges only in the
‘event of a25 year, 24-hour storm event.
The’term “animal unit”means a unit of
measurément for any arimal feeding *
operation cdlculated by adding the following
numbers: the-pumber of slaughter and feeder
cattle multiplied by 1.0, plus the number of
mature dairy cattle multipkied by 1.4, plus the
number of'swine weighing over 25 kilograms
(approximately.55 pounds) multiplied by 0.4,
plus the number of sheep multiplied by 0.1, -

. plus-the number of horses multiplied by 2.0.

The term “manmade” means constructed
by man and'used for-the purpose of
- transporting wastes. :

Appendix C to Part 122—Cntena for

... Determining a Concentrated Aquatic Animal
" Production Facility (§ 122.55)

A hatchery,fish farm, ot other facility is a
concentrated aquatic-animal production
facility for purposes of-§ 122.55 if it contains,
grows, or holds aquatic animals in either of
the following categories.

‘(a) Cold water fish species or othercald
water aquatic animals in ponds,.raceways, or
other similar structures which discharge at
least 30 days per:year but does not include:

() Facilities which-produce less than 9,090
harvest weight kilograms (approximately
20, 300 ‘pounds}) of aquatic animals per year;
an

(2} Facilities which feed less than2.272
kilograms {approximately:5,000 pounds)-of
food during the calendar month.of maximum
feeding.

(b) Warm water fish species or other warm
water aquafic animals in ponds, raceways, or

- other similar.structures which discharge at

least 30 days per year, but doesnot include:
(1) Closed ponds which discharge only
during periods of excess runoff; or
(2) Facilities which produce less'than
45,454 harvest weight kilograms
(approximately 100,000 pounds):of. agua.hc
_animals per year.
“Cold water aquatic animals” include, but’

. are not limited to, the Salmonidae family of

fish; e:g.,trout and salmon.

“‘Warm water aquatic ammals"mclude but
are not lingited-to, the Ameiuride,
-Centrarchidae-and-Cyprinidae families:of
fish; e. g.,:respecﬁvely, catfish, sunfish and
minnows.

Appendix D to Part 122—NPDES Pernit -
Application Testing Requirments [§ 122.53).

Table J.—-7¢ esting Requirements.for-Organic Toxic
Pa/lulantsbylndusbzalCategoryforEwslmg
< Drschafyers

*GC/MS Traction
Industsidl category
Vola- Acid Basa/ Pesti-
tile wneutral :cide
Adhesives and Sealants ... ) ) [ [~
Aluminum FOrMiNg...ccmemsme  {*) [y T iy po—
Auto and Other Laundries ... ) () 19 (9
Battery Manufacturi Ky (%)
[0 -1 VI, T NOMMORSIIOSIOREPRY o5 S () S 7 )
Coil Coatingeeacmeaecececee £ o LD 1D
Copper Forming U ¢ T o BRI () )
Eleclric and Electropic i
COMPONENS meerrasrsmmnsoeens A"} D™ (%) )
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" ton and Steel Manufacturing.. (%) (%)

GC/NS fraction
Industrial category

Vola- Acid Base/ Pestk

tite neulral clda
Electroplaling . ) () i
Explosives Manufacturing — )

Foundrie! (Y] )
Gum and Wood Chemicals.. () () () (9
Inorganic Chomicals

Manufacturing . messsssissss ) )

............

Yteathor Tanningand Finishing () () (9 (‘j
Mechanical Products :

'Nonferrous Motals

v t
08 MiNING cocsmsssmsrsssssmsrsssssssssss ¢ ()
Organic Chemicals N
Manulacturing.a.essm.
Paint and Ink Formulalion ...

P )

Petroleum Refining o O ) *
Pharmaceutical Preparations.., “) ¢
Phologrphlc Equipment and

Plaslicrqnd Synthetic }

N Is Manufacturing ) “ o) )
Plastic Prc g )
Porcelain Enameling.see. "

Soap and Detergenl

Textle Milla....
Timber. Produ

Steam Electric Power Plants... ). )

tThe toxic pollutants In each fraction are fisted in Table (1,
* Testing required.

Tablo 11 Organic Toxic Pollutants in Each of
Four Fractions in Analysis by Gas ‘
Chromatography/Mass Spectroscopy (GC/

4

Volatiles

1V acrolein

2V _acrylonitrile”

3V benzene

4V  bis {chloromethyl) ether
5V bromoform

8V ' carbon tetrachloride

7V _chlorobenzene

8V schlorodibromomethane
9V chloroethane -
10V 2-chloroethylvinyl ether
11V chloroform

12V dlichlorobromomethane
13V. dichlorodifluoromethane
14V  1;1-dichloroethane

15V 1,2-dichloroethane

16V 1;1-dichloroethylene
17V ‘1,2-dichloropropane
18V - 1,2-dichloropropylene
19V ethylbenzene

20V methyl bromide

21V methyl:chloride

22V .methylene chloride
23V 12,2,2-tetrachloroethane
24V tetrachloroethylene
25V toluene

26V 1,2-trans-dichloroethylene
27V 1;11-trichloroethane
28V ‘1,1,2-trichloroethane
29V trichloroethylene .
30V trichlorofluoromethane
31V vinyl chloride



This information 'igé%%rg

REHNE TV ") 808" WSH ARy, R

ontr

to El‘iﬁ %Iuﬁ rﬁ‘lins matek dakEPfﬂd({les not endors%giggnlme.

Acid Compounds

1A 2-chlorophensl

2A  2.4-dichlorophenol
3A 24-dimethylphenol
4A  4,6-dinitro-o-cresol
5A 24-dinitrophenol
6A 2-nitrophenol

7A  4-nitrophenol

8A p-chloro-m-cresal
SA pentachlorophenol
10A phenol

11A  2,4,6-trichlorophenol

Base/Neutral

1B acenaphthene

2B acenaphthylene

3B anthracene

4B benzidine

5B benzo{a)anthracene

6B benzo(a)pyrene

7B 3.4-benzofluoranthene

8B benzo(ghi)perylene

9B benzo{k)fluoranthene

10B bis{2-chloroethoxy)methane
11B  bis{2-chloroethyl)ether
12B bis{2-chloreisopropyl)ether
13B bis{2-ethylbexyl)phthalate
14B 4-bromophenyl phenyl ether
15B butyibenzyl phthalate

16B 2-chloronaphthalene

17B  4-chlorophenyl phenyl ether
18B chrysene

19B dibenzo{a,h)aathracene 7
20B 1,2-dichlorobenzeae .
21B 1,3-dichloreberzene

22B 1.4-dichlossbenzene

23B  3,3-dichlorobenzidine

24B diethyl phthalate

25B dimethyl phthalate

26B di-n-butyl phthalate

27B 2.4-dinitrotoluene

28B 26-dinitrotoluene

29B di-n-octyl phéhalate

30B 1,2-diphenylhydrazine (as azobenzene)
31B fluoranthene

32B fluorene

33B hexachlorobenzene

34B hexachlorobutadiene

35B hexachlorocyclapentadiene
36B hexachloroethane

37B indeno{1,2,3-cd)pyrene .
38B isophorone

39B naphthalene

40B nitrebenzene

41B N-nitrosodimethylamine
42B N-nitrosodi-n-prepylamine
43B N-nitrosodiphenylamiae
44B phenanthrene

45B pyrene

46B  1,2,4-trichlorobenzene

Pesticides

1P aldrin

2P a-BHC

3P B-BHC

4P vy-BHC

5P &-BHC

6P chlordane
7P 44-DDT

8P 4,4-DDE

9P 4,4-DDD
10P dieldrin
11P a-endosulfan
12P B-endosulfan
13P endosulfan sulfate
endrin

15P endrin aldehyde
16P heptachlor
17P heptachlor epoxide
18P PCB-1242

19P PCB-1254

20P PCB-1221

21P PCB-1232

22P PCB-1248

23P PCB-1260

24P PCB-1016

25P toxaphene

Table III Other Toxic Pollutants: AMelalks,
Cyanide, and Total P'henols.

Antimony, Total
Arsenic, Total
Beryllium, Total
Cadmium, Total
Chromium. Total
Copper, Total
Lead, Total
Mercury, Total
Nickel, Total
~Selenium, Total
Silver, Total
Thallium, Total
Zinc, Total
Cyanide, Total
Phenols, Total

Table IV Conventional and Nonconventional
Pollulants Required to be Tested by Exisling
Dischargers if Expected o be Present.

Bromide

Chlorine, Total Residual
Color

Fecal Coliform
Fluoride
Nitrate-Nitrite
Nitrogen, Totsi Organic
Oil and Grease
Phosphorus, Total
Radioactivity
Sulfate

Sulfide

Sulfite.

Surfactants
Aluminum, Total
Barium, Total
Boron, Total
Cobalt, Totsl

Iron, Total
Magnesium, Total
Molybdenum, Tetal
Manganese, Total
Tin, Total
Titanium, Tola}

Table V Toxic Pollutants and Hezardous
Substances Required to be Identified by
Existing Dischargers if Expectled to be
Present.

Toxic Pollwtants
Asbestos

Huazardous Substances

Acelaldehyde
Allyl alcohol
_Allyl chloride
Amyl acetate

, Aniline
Benzonitrile
Benzyl chloride
Butyl acetate
Butylamine
Captan

Carbaryl
Carbofuran
Carbon disulfide
Chlorpyrifos
Coumaphos
Cresol
Crotonaldehyde
Cyclchexane
2.4-D (24-Dichlorophenaxy acetic acid)
Diazinon
Dicamba
Dichlobenil
Dichlone
2.2.Dichloropropionic acid
Dichlorvos
Diethyl amine
Dimethy! amine
Dintrobenzene
Diquat
Disulfoton
Diuron
Epichlorohydrin
Ethanclamine
Ethion
Ethylene diamine
Ethylene dibromide
Formaldehyde
Furfural
Guthion
Isoprene .
Isopropanolamine
Kelthane
Kepone
Malathion
Mercaptodimethur
Methoxychlor
Methyl mercaptan
Methyl methacrylate
Methyl parathion
Mevinphos
Mexacarbate
Monoethyl amine
Monomethyl amine
Naled
Napthenic acid
Nitrotoluene
Parathion
Phenolsulfanate
Phosgene
Propargite
Propylene oxide
Pyrethring
Quinoline
Resorcinol
Strontium
Strychnine
Styrene
2.4.5-T (2.4.5-Trichloropbenoxy acetic acid)
TDE (Tetrachlorodiphenylethane)
2.4,5-TP [2-(2.4,5-Trichlorophenoxy) -
propanoic acid}
Trichlorofon
Triethylamine
Trimethylamine
Uranium
Vanadium
Vinyl Acetate
Xylene
Xylenol
Zirconjum
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PART 123—STATE PROGRAM 123.97 Additional coriditions applicable to Part” do not refer to hazardous waste
"REQUIREMENTS all 404 permits, programs operating under interim

Subpart A—General Program Requirements

Scc.

1231 Purpose and scope.

123.2 ~ Definitions.

123.3 Elements of a program submlssxon.

1234 Program description.

123.5 Attorney General's statement.

123.6 * Memorandum of Agreement with
Regional Administrator.

123.7 Requirements for permitting.

123.8 Requirements for compliance
evaluation programs.

123.9 Requirements for enforcement
authority. -

123.10 Sharing of information.

123.11 , Coordination with other programs.

123.12  Approval process.

123,13 Procedures for revision of State
programs,

. 12314 Criteria for withdrawal of State

programs,

123.15 Procedures for withdrawal of State
programs,

Subpart B—Additional Requirements for
State Hazardous Waste Programs

123.31 Purpose.and scope.

123.32 Consistency.

123,33 Requirements for 1dent1ﬁcat10n and
. listing of hazardous wasfes.

123.3¢ Requirements for generators of
hazardous wastes.

123.35 Requirements for transporters of
hazardous wastes. -

123.36 Requirements for hazardous waste
management facilities.

123.37 Requirements with respect to permits
and permit appllcatlons

123.38 EPA review of State permits.

123.39 Approval process,

Subpart C—Additional Requirements for
State UIC Programs

123.51 Purpose and scope.

123.52 Requirement to obtain a permit.-

123.53 Progress reports.

123.54 Approval process.

123.55 Procedures for thhdrawal of State
UIC programs,

Subpart D—Additional Requirements for
State Programs Under the National
Pollutant Discharge Elimination System

123.71 Purpose and scope.  ~

123.72 Control of disposal of pollutants into
wells,

123.73 Receipt and use of Federal

. information.

123.74 Transmission of information 1o EPA.

123.75 EPA review of and objections to
State permits.

123.76 Prohibition.

123.77 Approval process.

Subpart E—Additional Requirements for
State Programs Under Section 404 of the
Clean Water Act

. 123.91
123.92
123.93
123.94

. 123.95
123.98

Purpose and scope.

Activities not requiring permits.
Prohibitions.

Permit application,

General permits.

Emergency permits.

“123.125

123.98 Establishing 404 permit conditions.

123.99 . Memorandum of Agreement with the
Secretary.

123.100 Transmission of information to EPA
and other Federal agencies.

123.101 EPA review of and objections to
State permits.

123102 Coordination requirements.

123.103 Enforcement authority.

123.104 Approval process.

- Subpart F—~Requirements for Interim

Authorization of State Hazardous Waste
Programs

123121 Purpose and scope.

123.122 Schedule.

123.123 Elements of a program submlssxon.

123.124 Program description.

Attorney General's statement,

Memorandum of agreement.

123.127 Authorization plan.

123.128 Program requirements for interim
authorization for Phase I.

123129 Additional program requirements
for interim authorization for Phase II,

123130 Interstate movement of hazardous
waste.

123.131 Progress reports.

123,132 Sharing of information. .

123133 Coordination with other programs.

123134 EPA review of State permits.

123.135 Approval process.

123.136 Withdrawal of State programs.

123.137 Reversion of State programs. -

Authority: Resource Conservation and
Recovery Act, 42 U.S.C. 6901 ef seq.; Safe
Drinking Water Act, 42 U.S.C. 300(f) e? seq.;
Clean Water Act, 33 U.S.C. 1251 ef seq.

123.126

Subbart A~—General Program
Requirements

§ 123.1 Purpose and scope.

{a) This part specifies the procedures
EPA will follow in approving, revising,
and withdrawing State programs under
the following statutes and the
requirements State programs must meet
to be approved by the Administrator
under:

(1) Section 3006[b) (hazardous waste-
final authorization) and section 3008(c)
(hazardous waste-interim authorization)
of RCRA;

{2) Section 1422 (underground
injection control—UIC) of SDWA;

(3) Sections 318, 402, and 405
(National Pollutant Discharge
Elimination System—NPDES) of CWA;
and

(4) Section 404 (dredged or fill
material) of CWA.
< (b) Subpart A contains requlrements
applicable to all programs listed in
paragraph (a) except hazardous waste
programs operating under interim
authorization. All requirements
gpplicable to hazardous waste programs
operating under interim authorization
are contained in Subpart F. (References
in this subpart to**programs under this
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authorization.) Subpart A includes the
elements which must be part of
submissions to EPA for program
approval, the substantive provisions -
which must be present in State programs
for them to be approved, and the
procedures EPA will follow in
approving, revising, and withdrawing
State programs. Subpart B contains
additional requirements for States
seeking final authorization under RCRA.
Subpart Ccontains additional
requirements for State UIC programs.
Subpart D specifies additional
requirements for State NPDES programs,
Subpart E specifies additional
requirements for State section 404
programs.

(c) State submissions for program
approval must be made in accordance
with the procedures set out in Subpart A

_and, in the case of State 404 programs

with the procedures set out in Subpart E.
(Submissions for interim authorization
shall be made in accordance with
Subpart F.) This includes developing
and submitting to EPA a program
description (§ 123.4), an Attorney

. General’s statement (§ 123.5), a

"Memorandum of Agreement with the
Regional Administrator (§ 123.6) and
with the Secretary in the cage of sectlon
404 programs (§ 123.99).

(d) The substantive provisions which
must be included in State programs for
them to be approved include.
requirements for permitting, compliance
evaluation, enforcement, public
participation, and sharing of
information. The requirements are found
both in Subpart A (§§ 123.7 to 123.11)
and in the program specific subparts,
Many of the requirements for State
programs are made applicable to States
by cross-referencing other EPA
regulations. In particular, many of the
provisions of Parts 122 and 124 are made
applicable to States by the references

" contained in § 123.7.

(e) Upon submission of a complete
program, EPA will conduct a public
hearing, if interest is shown, and

" determine whether to approve or
disapprove the program taking into
consideration the requirements of this
Part, the appropriate Act and any

comments received. N

(f) The Administrator shall approve
State programs which conform to the
applicable requirements of this Patt,

(g) Upon approval of a State program,
the Administrator (or the Secretary in
the case of section 404 programs) shall
suspend the issuance of Federal permits
for those activities subject to the . '
approved State program,
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{(h) Any State program appraved by
the Administrator shall at all times be
conducted in accordance with the
requirements of this Part. ’

{i) States are encouraged to
consolidate their permitting activities.
While approval of State programs under
this Part will facilitate such
consolidation, these regulations do not
require consolidation. Each of the four
programs under this Part may be applied
for and approved separately.

(j} Partial State programs are not
allowed under NPDES, 404, or RCRA
{for programs operating under finat
authorization). However, in many cases
States will lack anthority to regulate
activities on Indian lands. This lack of
authority does not impair a State’s
ability to obtain full program approval
in accordance with this Part, i.e.,
inability of a State to regulate activities
on Indian lands does not constitute a
partial program. Sirmilarly, a State can
assume primary enforcement
responsibility for the UIC program,
notwithstanding § 123.51{e}, when the
State program is unable to regulate
activities om Indian lands within the
State. EPA, or in the case of section 404
programs the Secretary, will administer
the program on Indian lands if the State
does not seek this authority.

[Note.—States are advised to contact the
United States Department of the Interior,
Bureau of Indian Affairs, concerning
authority over Indian lands.]

(k) Except as provided in § 123.32,
nothing in this Part precludes a State
from;

(1) Adopting or enforcing
requirements which: are more stringent
of-more extensive than these reguired
under this Part;

(2) Operating a program with a greater
scope of coverage than that required
under this Part. Where an approved
State program has a greater seope of
coverage than required by Federal law
the additional coverage is not part of the
Federally approved program.

[Note.—For example, when a State requires
permits for discharges into publicly owned
treatment works, these permits are nat
NPDES permits. Also, State-assumption of the
section 404 program is limited to certain’
waters, as pravided in § 123.91(c). The

" Federal program operated by the Corps of
Engineers continues to apply to the remaining
waters in the State even after program
approval, However, this does not restrict
States from: regulating discharges of dredged
or filk materials into those waters over which
the Secretary retains section 404 jurisdiction.]

§ 123.2 Definitions.

The definitions im Part 122 apply to all
subparts of this Part, including Subpart
F.

§ 123.3 Elements of a program
submission.

(a) Any State that seeks to administer
a pregram under this Part shall submit
to the Administrator at least three
copies of a program submission. The
submission shall contain the following:

(1) A letter from the Governar of the
State requesting pragram approval;

{2) A complete program descriptien,
as required by § 123.4, descrihing how
the State intends to carry out its
responsibilities under this Part;

(3) An Attorney General’s statement
as required by § 123.5; .

(4) A Memerandum of Agreement
with the Regional Administrator as
required by § 123.6, and, in the case of
State section 404 programs, a
Memcrandum of Agreement with the
Secretary as required by § 123.99;

(5) Copies of all applicable State
statutes and regulations, including those
governing State administrative
procedures;

(6) The showing required by
§ 123.39(c) (RCRA programs only] and
§ 123.54(b) (UIC programs only) of the
State’s public participation activities
prior to program submission.

(b) Within 30 days of receipt by EPA
of a State program submission, EPA will
notify the State whether its submission
is complete. If EPA. finds that a State’s
submission is complete, the statutory
review period (i.e., the periad of time
allotted for farmal EPA review of a
proposed State pregram under the
appropziate Act) shall be deemed to
have begun on the date of receipt of the
State’s submission. If EPA finds thata
State’s submission is incomplete, the
statutory review period shall not begin
until alf the necessary information is
received by EPA.

(c) If the State’s submission is
materially changed during the statutory
review period, the statutery review
period shall begin again upon receipt of
the revised submission.

(d) The State and EPA may extend the
statutory review period by agreement.

§ 123.4 Program: description.

Any State that seeks to administer a
program: under this part shall sebuorit a
description of the program it prapeses to
administer in lieu of the Federal
program under State law or under an:
interstate cempact. The program
description shall include:

(a) A description in narrative form of
the scope, structure, coverage and:
progesses of the State program.

{b) A description fincluding
organization charts) of the organization
and structure of the State agency or
agencies which will have responsibility
for administering the program, including

the information listed below. If more
than one agency is responsible for
administration of a program, each
agency must have statewide jurisdiction
over a class of activities. The
responsibilities of each agency must be
delineated, their procedures for
coordination set forth, and an agency
may be designated as a “lead agency” to
facilitate communications between EPA
and the State agencies having program
responsibility. In the case of State
RCRA programs, such a designation is
mandatory (see paragraph (f)(4) of this .
section). When the State proposes to
administer a program of greater scope of -
coverage than is required by Federal

law, the information provided under this
paragraph shall indicate the resources
dedicated to administering the Federally
required portion of the program.

(1) A description of the State agency
staff who will carry out the State i
program, inctuding the number,
occupations, and general duties of the
employees. The State need not submit
complete job descriptions for every
employee carrying out the State
program,.

(2) An itemization of the estimated
costs of establishing and administering
the program for the first two years after
approval, including cost of the personnel
listed in paragraph (b)(1) of this sectiom,
cost of administrative support, and cost
of technica!l support.

(3) An itemization. of the sources and
amounts of funding, including an
estimate of Federal grant money,
available to the State Director for the
first two years after approwal to meet
the costs listed in paragraph [b){2} of
this section, identifying any restrictions
or limitations upon this funding.

(c) A description of applicable State
procedures, including permitting
procedures and any State administeative
or judicial review procedures.

(d) Copies of the perm#t form(s),
application form{s), reporting form(s),
and manifest format the State intends ta
emplay in its program. Forms used by
States need not be identical to the forms
used by EPA bat should require the
same basic infermation, except that
State NPDES programs aze required to
use standaxd Bischarge Menitoring
Reports (BMR). The State need not
provide copies of uniform national forms
it intends to use but should note its
intention to use such forms. State
section. 404 application forms must
include the information required by
§ 123.94 and State section 404 permit
forms must include the informatien and
conditions required by § 123.97.

[Note.—States are encouraged to use
uniform national forms established by the

A
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Administrator. If uniform national forms are
used, they may be modified to include the
State Agency's name, address, logo, and
other similar information, as appropriate, in
place of EPA’s.] -

(é] A complete descrip‘tion of the -
State's compliance tracking and

- enforcement program.

(f) State RCRA programs anly In the
case of State RCRA programs, the
program description shall also include:

(1) A description of the State manifest
tracking system,.and of.the procedures
the State will use to coordinate °
information with other approved State
programs and the Federal program
regarding interstate and international
shipments.

(2) An estimate of the number of the
following: -

(i) Generators;

(ii) Transporters: and - *

(iii) On- and off-site storage, treatment
and disposal facilities, and a brief
description of the types of facilities and

. an indication of the permit status of

these facilities.
(3) If available, an estimate.of the
annual quantities of hazardous wastes:
(i) Generated within the State;
(ii) Transporters; and
State; and
(iii) Stored, treated, or disposed of
within the State:
(A) on-site; and

(B) off-site. . .

(4) When more than one agency
within a State has responsibility for
administering the State program, an
identification of a “lead agency" and a
description of how the State agencies
will coordinate their activities.

{g) State UIC programs only. In the
case of a submission for approval of a
State UIC program the State’s program

- description shall also include:

(1) A schedule for issuing permits
within five years after program approval
to all injection wells within the State
which are required to have permits
under this Part and Part 122;

(2) The priorities (according to criteria

* set forth in 40 CFR § 146.09) for issuing

permits, including the number of permits
in each class of injection well which will
be issued each year during the first five
years of program operation;

(3) A description of how the Director
will implement the mechanical integrity
testing requirements of 40 CFR § 146.08,
including the frequency of testing that
will be required and the number of tests
that will be reviewed by the Director
each year;

. (4) A description of the procedure.
whereby the Director will notify owners
and operators of injection wells of the

* requirement that they apply for and

obtain-a permit. The notification

required by this paragraph shall require
applications to be filed as soon as
possible, but nét later than four years
after program approval for all injection
wells requiring a permit;

(5) A description of any rule under
which the Director proposes to authorize
injections; including the text of the rule;

'(6) For any existing enhanced .

recovery and hydrocarbon storage wells °

which the Director proposes to authorize
by rule, a description of the procedure
for reviewing the wells for compliance
with applicable monitoring, reporting,
construction, and financial

-responsibility requirements of §§ 122.41

‘and 122.42, and 40 CFR Part 146;

. (7) A description of and schedule for
the State’s program to establish and
maintain a current inventory of injection
wells which must be permltted under ~
State law; .

(8) Where the Director has designated
underground sources of drinking water ~
in accordance with § 122.35(a), a
description and identification of all such
designated sources in the State;

(9) A description of aquifers, or parts
thereof, which the Director has
identified under § 122.35(b) as exempted
aquifers, and a summary of supporting
data;

(10) A description of and schedule for
the State’s program to ban Class IV
wells prohibited under § 122.36; and

{11) A description of and schedule for
the State’s program to establish an
inventory of Class V wells and to assegs
the need for a program to regulate Class
V wells.

(h) State 404 programs only..In the
case of a submission for approval of a
section 404 program the State’s-program
description shall also include: N

(1) A description of State regulated
waters.

[Note.—States should obtain from the
Secretary an identification of those waters of
the U.S, within the State over which the
Corps of Engineers retains authority under
section 404(g) of CWA.] .

(2) A categorization, by type and
quantity, of discharges within the State,
and an estimate of the number of

" discharges within each category for

which the discharger must file for a
permit. .

(3) An estimate of the number and-
percent of activities within each
category for which the State has already
issued a State permit regulating the
discharge.

_ (4) In accordance with § 123.92(a)(6), a
description of the specific best .
management practices requirements
proposed to be usedto satisfy the
exemption provisions of section

* 404(f)(1)(E) of CWA for construction or

-
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maintenance of farm roads, forest roads,
or temporary roads for moving mining
equipment.

(5) A description of how the Statd
section 404 agency(ies) will interact with

-other State and local agencies.

{6) A description of how the State will
coordinate its enforcement strategy with
that of the Corps of Engineers and EPA,

(7) Where more than one agency

- within a State-has responsibility for
administering the State program:

(i) A memorandum of understanding
among all the responsible State agencles
which establishes:

{A) Procedures for obtaining and
exchanging information necessary for
each agency to determine and assess the
cumulative impacts of all activities
authorized under the State program;

((113] Common reporting requirements;
an

- (C) Any other appropriate procedures
not inconsistent with.section 404 of
CWA or these regulations;

(ii) A description of procedures for
coordinating compliance monitoring and
enforcement, distributing among the
responsible agencies information
received from applicants and permittees,
and issuing reports required by section
404 of CWA or these regulations,

(8) Where several State 404 permits
are required for a single project, a

. description of procedures for:

(i) Ensuring that all the necessary
State 404 permits are issued before any
of the permits go into effect; and

(ii) Concurrent processmg and, where

"appropriate, joint processing of all of the

necessary State 404 permits.

§ 123.5 Attorney General's statement.

(a) Any State that seeks to administer
a program under this Part shall submit a
statement from the State Attorney
General (or the attorney for those State
or.interstate agencies which have
independent legal counsel) that the laws
of the State, or an interstate compact,
provide adequate authority to carry out
the program described under § 123.4 g¢nd
to meet the requirements of this Part.
This statement shall include citations to
the specific statutes, administrative
regulations, and, where appropriate,
judicial decisions which demonstrate
adequate authority. State statutes and
regulations cited by the State Attorney
General or independent legal counsel
shall be in the form of lawfully adopted
State statutes and regulations at the
time the statement is signed and shall be
fully effective by the time the program is
approved. To qualify as “independent
legal counsel” the attorney signing the
statement required by this section must
have full authority to independently
represent the State agency in court on
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all matters pertaining to the State
program.
[Note.—EPA will supply States with an

Attorney General's statement format on -
request.]

(b) When a State seeks authority over
activities on Indian lands, the statement
shall contain an appropriate analysis of
the State’s authority.

(c) State NPDES programs only. In the
case of State NPDES programs, the
Attorney General's statement shall
certify that the State has'adequate legal
authority to issue and enforce general
permits if the State seeks to implement
the general permit program under
§ 122.59.

(d) State section 404 programs only.

(1) In the case of State section 404
programs the State Attorney General's
statement shall contain an analysis of
State law regarding the prohibition on
taking private property without just
compensation, including any applicable
judicial interpretations, and an
assessment of the effect such law will
have on the successful implementation
of the State's regulation of the discharge
of dredged or fill material.

(2} In the case of State section 404
programs, where more than one agency
has responsibility for administering the
State program, the Attorney General's
Statement shall include certification that
each agency has full authority to
administer the program within its
category of jurisdiction and that the
State as a whole has full authority to
administer a complete State section 404
program.

§123.6 Memorandum of Agreement with
the Regional Administrator.

(a) Any State that seeks to administer
a program under this Part shall submit a
Memorandum of Agreement. The
Memorandum of Agreement shall be
executed by the State Director and the
Regional Administrator and shall
become effective when approved by the
Administrator. In addition to meeting
the requirements of paragraph (b) of this
section, the Memorandum of Agreement
may include other terms, conditions, or
agreements consistent with this Part and
relevant to the administration and
enforcement of the State’s regulatory
program. The Administrator shall not
approve any Memorandum of
Agreement which contains provisions
which restrict EPA’s statutory oversight
responsibility.

(b} The Memorandum of Agreement
shall include the following:

(1) Provisions for the prompt transfer
from EPA to the State of pending permit
applications arid any other information
relevant to program operation not

already in the possession of the State
Director (e.g., support files for permit
issuance, compliance reports, etc.).
When existing permits are transferred
from EPA to the State for
administration, the Memorandum of
Agreement shall contain provisions
specifying a procedure for transferring
the administration of these permits. If a
State lacks the authority to directly
administer permits issued by the Federal
government, a procedure may be
established to transfer responsibility for
these permits.

[Note.~For example, EPA and the State
and the permittee could agree that the State
would issue a permit(s) identical to the
outstanding Federal permit which would
simultaneously be terminated.]

(2) Provisions specifying classes and
categories of permit applications, draft
permits, and proposed permits that the
State will send to the Regional
Administrator for review, comment and,
where applicable, objection,

[Note.—The nature and basis of EPA
review of State permits and permit
applications differs among the programs
governed by this Part. See §§ 123.38 (RCRA),
123.75 (NPDES) and 123,101 (404).]

(3) Provisions specifying the frequency
and content of reports, documents and
other information which the State is
required to submit to EPA. The State
shall allow EPA to routinely review
State records, reports, and files relevant
to the administration and enforcement
of the approved program. State reports
may be combined with grant reports
where appropriate. These procedures
shall implement the requirements of
§ 123.74 (NPDES programs only) and
§ 123.100 (404 programs only).

(4) Provisions on the State’s
compliance monitoring and enforcement
program, including:

(i) Provisions for coordination of
compliance monitoring activities by the
State and by EPA. These may specify
the basis on which the Regional
Administrator will select facilities or
activities within the State for EPA
inspection. The Regional Administrator
will normally notify the State at least 7
days before any such inspection; and

(ii} Procedures to assure coordination
of enforcement activities.

(5) When appropriate, provisions for
joint processing of permils by the State
and EPA, for facilities or activities
which require permits from both EPA
and the State under different programs.
See § 1244,

[Note.—To promote efficiency and to avoid
duplication and inconsistency, States are
encouraged to enter into joint processing
agreements with EPA for permit jssuance.
Likewise, States are encouraged (but not
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required) to consider steps to coordinate or
consolidate their own permit programs and
activities.]

(6) Provisions for modification of the
Memorandum of Agreement in
accordance with this Part.

(c) The Memorandum of Agreement,
the annual program grant and the State/
EPA Agreement should be consistent. If
the State/EPA Agreement indicates that
a change Is needed in the Memorandum
of Agreement, the Memorandum of
Agreement may be amended through the
procedures set forth in this part. The
State/EPA Agreement may not override
the Memorandum of Agreement.

[Note.—Detailed program priorities and
specific arrangements for EPA support of the
State program will change and are therefore
more appropriately negotiated in the context
of annual agreements rather than in the
MOA. However, it may still be appropriate to
specify in the MOA the basis for such
detailed agreements, e.g., a provision in the
MOA specifying that EPA will select facilities
in the State for inspection annually as part of
the State/EPA agreement.]

(d) State RCRA prorgrams only. In the .
case of State RCRA programs the
Memorandum of Agreement shall also
provide that:

(1) EPA may conduct compliance
inspections of all generators,
transporters, and HWM facilities in
each year for which the State is
operaling under final authorization. The
Regional Administrator and the State
Director may agree to limitations on
compliance inspections of generators,
transporters, and non-major HWM
facilities.

(2) No limitations on EPA compliance
inspections of generators, transporters,
or non-major HWM facilities under
paragraph (d)(2) of this section shall
restrict EPA’s right to inspect any
generator, transporter, or HWM facility
which it has cause to believe is not in
compliance with RCRA; however, before
conducling such an inspection, EPA will
normally allow the State a reasonable
opportunity to conduct a compliance
evaluation inspection.

{3) The State Director shall promptly
forward to EPA copies of draft permits
and permit applications for all major
HWM facilities for review and
comment. The Regional Administrator
and the State Director may agree to
limitations regarding review of and
comment on draft permits and/or permit
applications for non-major HWM
facilities. The State Director shall supply
EPA copies of final permits for all major
HWM facilities.

{4) The Regional Administrator shall
promptly forward to the State Director
information obtained prior to program
approval in notifications provided under

¢
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section 3010(a) of RCRA. The Regional
Administrator and the State Director
shall agree on procedures for the
assignment of EPA identification
numbers for new generators,
transporters, treatment, storage, artd
disposal facilities.

(5) The State Director shall review all -
permits issued under State law prior to
_ the date of program approval and -
modlfy or revoke and reissue them to
require compliance with the
requirements of this Part. The Reglonal
Administrator and the State Director
shall establish a time within which this
review must take place.

(e) State NPDES programs only. In the -

case of State NPDES programs the
Memorandum of Agreement shall alsn
specify the extent to which EPA will
waive its right to review, object to, or
comment upon State-issued permits
under sections 402(d)(3), (e) or () of
CWA., While tlie Regional Administrator
and the State may agree to waive EPA

review of ¢ertain “classes or categories”

of permits, no waiver of review may be
‘granted for the following discharges:

(1) Discharges into the territorial sea;

(2) Discharges which may affect the.
waters of a State other than‘the one in
which the discharge originates;

(3) Discharges proposed to be
regulated by general permits {see
§ 122,59);

(4) Discharges from publicly owned
treatment works with a daily average
discharge exceeding 1 million gallons
per day:

(5) Discharges of uncontaminated
cooling water with a daily average
discharge exceeding 500 million gallons
per day;

(6) Discharges from any major
discharger or from any discharger within
any of the 21 industrial categories listed
in Appendix A to Part 122;

(7) Discharges from other sources with"

a daily average discharge exceeding 0.5
(one-half) million gallons per day,
except that EPA review of permits for
discharges of non-process wastewater
may be waived regardless of flow.

{f) State section 404 programs only. (1)
In the case of State section 404
programs, the Memorandum of
Agreement with the Regional
Administrator shall also specify:

(i) The categories (including any class, ’

type, or size within such categories) of
discharges for which EPA will waive
review of State-issued permit
applications, draft permits, and draft
general permits. While the Regional
Administrators and the State, after
consultation with the Corps of

* Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Service, niay agree to waive

Federal review of certain “classes or
categories” of permits, no waiver may
be granted for the following activities:
{A) Discharges which may affect the
waters of a State other than the one’in

- which the discharge originates;

_(B)'Major discharges;

(C) Discharges into critical areas
established under State or Federal law
includirig fish and-wildlife sanctuaries
or refuges, National and historical
monuments, wilderness areas and
preserves, National and State parks,
components of the National Wild and
Scenic Rivers system, the designated
critical habitat of threatened or
endangered species, and sites identified
or proposed under the National Historic
Preservation Act; -

D) Discharges proposed to be
regulated by general permits; or

(E) Discharges known or:suspected to
contain toxic pollutants in toxic
amounts under section 307(a)(1} of CWA
or hazardous substances in reportable
quantities under section 311 of CWA.

(ii) A definition of major discharges.

(2) In the case of State section 404

programs, where more-than one agency -

within a State has responsibility for
administering the program, all of the
responsible agencies shall be parties to
the Memorandum of Agreement.

(g) State NPDES and Section 404
programs only. Whenever a waiver is

. granted under paragraphs (e}-or (f)(1) of

this section, the Memorandum of
Agreement shall contain:

(1) A statement that the Regional
Administrator retains the right to
terminate the waiver as to future permit
actions, in whole or in part, at any time
by sending the State Director written
notice of termination; and

(2) A statement that the State shall
supply EPA and, in the case of State
section 404 progrars, the Corps of
Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Servcie (unless receipt is
waived in writing), with copies of final
permits. .

§ 123.7 Requirements for permitting.

{2) All State programs under this Part
must have legal authority to implement
each of the following provisions and
must be administered in conformance
withreach; except that States are not
precluded from. om1ttmg or modifying
any provisions to impose more strmgent
requirements: :

(1) § 122.4—(Application fora permit),
except in the case of § 122.4(d) for State
section 404 programs;

(2) § 122.6—(Signatories);

(3) § 122. 7—(Appllcable penmt
conditions);
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{4) § 122.8—(Establishing permit
conditions);

(5] § 122.9—(Duration);

{6) § 122, 10(8]—-—(Schedules of
compliance); )

(7) § 122.11—{Monitoring
requirements);

(8) § 122,13 (a).and (b)—(Effect of
permit);

(9) § 122.14—(Permit transfer].

(10) § 122.15—(Permit modification);

(11) § 122:16—(Permit termination);

(12) § 122.18—(Noncompliance
reporting);

(13) § 122.19 (b)-(d)—(Confidential
information];

(14) § 124.3(a)—(Application for a
permit);

(15) § 124.5 (a), (c), (d), and (f)—
(Modification of permits), except as
provided in § 123.100(b)(2) for State
section 404 programs;

. (16) § 124.6 {a), {c), (d), and (e)—{Draft

" permit), except as provided in

§ 123.100(b)(2) for State section 404
programs;

(17) § 124.8—(Fact sheets), except as
provided in § 123.100(b)(2) for State
section 404 programs;

(18) § 124.10 (a)(2)(ii), (a)(2)(iii),
(@)}, (), (c), (d), and (e}—(Public
notice);

(19) § 124.11—(Public comments and
requests for hearings);

(50] § 124.12(a)—(Public hearings);
an

(21) § 124.17 (a) and (c)}—{Response to
comments).

[Note.—States need not implement
provisions identical to the above listed
provisions or the provisions listed in §§ 123.7
(b)-(d). Implemented provisions must,
however, establish requirements at least as
stringent as the corresponding listed
provisions. While States may impose more
stringent requirements, they may not make
one requirement more lenient as a tradeoff

" formaking unotherrequirement more

stringent; for example, by requiring that
public hearings be held prior to issuing any
permit while-reducing the amount of advance
notice of such a hearing.

State programs may, if they have adequate
legal authority, implement any of the
provisions of Parts 122 and 124, See, for
example, § 122.5(d) (continuation of permits)
and § 124.4 (consolidation of permit
processing).

(b) State RCRA programs only. Any
State hazardous waste program shall
have legal authority to implement each

.of the following provisions and must bo
administered in conformance with each,
except that Stdtes are not precluded
from omitting or modifying any

. provisions to impose more stringent

requirements:
(1) § 122.21(d)(2)—(Specific
inclusions);
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(2) § 122.22—(Application for a
permit);

(3} § 122.24—(Contents of Part A);

(4) § 122.25—(Contents of Part B);

[Note.—States need not use a two part
permit application process. The State
application process must, however, require
information insufficient detail to satisfy the
requirements of §§ 122.24 and 122.25.]

(5) § 122.26—(Permit by rule);

(6) § 122.27—(Emergency permits);

(7) § 122.28—(Additional permit
conditions);

(8) § 122.29—(Establishing permit
conditions); and

(9} § 122.30—{Interim permits for UIC
wells).

(c) State UIC programs only. State
UIC programs shall have legal authority
to implement each of the following
provisions and must be administered in
conformance with each; except that
States are not precluded from amitting
or modifying any provisions to impose
more stringent requirements:

(1) § 122.32—{Classification of
injection wells);

.(2) § 122.33—(Prohibition of
unauthorized injection);

(3) § 122.34—{Prohibition of
movement of fluids into underground
sources of drinking water);

(4) § 122.35—{Identification of
underground sources of drinking water
and exempted aquifers);

(5) § 122.36—{Elimination of Class IV

-wells);

(6) § 122.37—(Authorization by rule);

(7) § 122.38—{Authorization by
permit);

{8) § 122.30—(Area permits);

(9) § 122.41—(Additional permit
conditions);

(10} § 122.42—{Establishing permit
conditions);

(11) § 122.44—{Corrective action); and

(12) § 122.45—{Requirements for wells
managing hazardous wastes).

(d) State NPDES programs only. State
NPDES programs shall have legal
authority to implement each of the
following provisions and must be
administered in conformance with each;
except that States are not precluded
from omitting or modifying any
provisions to impose more stringent
requirements:

(1) § 122.52—{Prohibitions);

(2) § 122.53 (a), (d)-{g) and ()-k)—
(Application for a permit);

(3) § 122.54—{Concentrated animal
feeding operations);

(4) § 122.55—(Concentrated aquatic
animal production facilities);

(5) § 122.56—({Aquaculture projects);

(6) § 122.57—{Separate storm sewers);

(7) § 122.58—{Silviculture);

(8) § 122.59—(General permits),
provided that States which do not seek

to implement the general permit program
under § 122.59 need not do so;

(9) § 122.60—{Conditions applicable to
all permits);

(10) § 122.61—{Conditions applicable
to specified categories of permits);

(11) § 122.62—{Establishing permit
conditions);

(12) § 122.63—{Calculating NPDES
conditions);

(13) § 122.64—(Duration of permit);

(14) § 122.65—[Disposal into wells);

(15) § 124.56—(Fact sheets);

(16) § 124.57(a)—{Public notice);

(17) § 124.59—(Comments from -
government agencies);

(18) Subparts A, B, C, D, H, 1, J, K and
L of Part 125; and

(19) 40 CFR Parts 129, 133, and
Subchapter N.

[Note.—For example, a State may impose
more stringent requirements in an NPDES
program by omitling the upset provision of
§ 122.60 or by requiring more prompt notice
of an upse!.] =

(e) State NPDES and 404 programs
only. (1) State NPDES and 404 permit
programs shall have an approved
continuing planning process under 40
CFR § 35.1500 and shall assure that the
approved planning process is at all
times consistent with CWA,

(2) State NPDES and 404 programs
shall ensure that any board or body
which approves all or portions of
permits shall not include as a member
any person who receives, or has during
the previous 2 years received, a
significant portion of income directly or
indirectly from permit holders or
applicants for a permit.

(i) For the purposes of this paragraph:

(A) “Board or body" includes any
individual, including the Director, who
has or shares authority to approve all or
portions of permits either in the first
instance, as modified or reissued, or on
appeal.

{B) “Significant portion of income"
means 10 percent or more of gross
personal income for a calendar year,
except that it means 50 percent or more
of gross personal income for a calendar
year if the recipient is over 60 years of
age and is receiving that portion under
retirement, pension, or similar
arrangement.

(C) “Permit holders or applicants for a
permit” does not include any
department or agency of a State
government, such as a Department of
Parks or a Department of Fish and
wildlife.

(D)} “Income” includes retirement
benefits, consultant fees, and stock
dividends.

(ii) For the purposes of this
subparagraph, income is not received

-
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“directly or indirectly from permit
holders or applicants for a permit” when
itis derived from mutual fund payments,
or from other diversified investments for
which the recipient does not know the
identity of the primary sources of
income.

§ 123.8 Requirements for compliance
evaluation programs.

(a) State programs shall have
procedures for receipt, evaluation.
retention and investigation for possible
enforcement of all notices and reports
required of permittees and other
regulated persons (and for investigation
for possible enforcement of failure to
submit these notices and reports).

(b) State programs shall have
inspection and surveillance procedures-
to determine, independent of
information supplied by regulated
persons, compliance or noncompliance
with applicable program requirements.
The State shall maintain:

(1) A program which is capable of
making comprehensjve surveys of all
facilities and activities subject to the
State Director’s authority to identify
persons subject to regulation who have
failed to comply with permit application
or other program requirements. Any
compilation, index, or inventory of such
facilities and activities shall be made
available to the Regional Administrator
upon request;

(2) A program for periodic inspections
of the facilities and activities subject to
regulation. These inspections shall be
conducted in a manner designed to:

(i) Determine compliance or
noncompliance with issued permit
conditions and other program
requirements;

{ii) Verify the accuracy of information
submitted by permittees and other
regulated persons in reporting forms and
olhder forms supplying monitoring data;

an

(iii) Verify the adequacy of sampling.
monitoring, and other methods used by
permittees and other regulated persons
to develop that information;

(3) A program for investigating
information obtained regarding
violations of applicable program and
permit requirements; and

(4) Procedures for receiving and
ensuring proper consideration of
information submitted by the public
about violations. Public effort in
reporting violations shall be encouraged,
and the State Director shall make
available information on reporting
procedures.

(c) The State Director and State
officers engaged in compliance
evaluation shall have authority to enter
any site or premises subject to
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regulation or in which records relevant
to program operation are kept in order
to copy any records, inspect, monitor or
otherwise investigate compliance with
the State program including compliance
with permit conditions and other
program requirements. States whose law
requires a search warrant before entry
conform with this requirement.

(d) Investigatory inspections shall be
conducted, samples shall be taken and
other information shall be gathered in a
manner (e.g., using proper “chain of
custody” procedures) that will produce
- evidence admissible in an enforcement
proceeding or in court., .

(e) State NPDES programs only. State
NPDES compliance evaluatxon‘programs
shall have procedures and-ability for:

(1) Maintaining a comprehensive
inventory of all.sources covered by
NPDES permits and a schedule of
- reports required to be submitted by

permittees to the State agency;

(2) Initial screening (i.e., pre-
enforcement evaluation) of all permit or
grant-related compliance information to
identify violations and to establish
priorities for further substantive
technical evaluation; .

{3) When warranted, conductmg a
substantive technical evaluation - -
followmg the initial screening of all -

-permit or grant-related compliance
information to determine the
appropriate agency response;

(4) Maintaining a management
information system which supports the.
compliance evaluatxon actlvmes of this
Part; and

(5) Inspecting the facilities of all . ma;or
dischargers at least annually.

§123.9 - Requirements for- enforcement
authority.

(a) Any State agency administering a

program shall have available the
following remedies for violations of
State program requirements:

(1) To restrain immediately and
effectlvely any person by order or by _
suit in State court from engaging in any
unauthorized actxvxty which is
endangering or causing damage to
public health or the environment;

[Note .—This paragraphrequlres that States
have a mechanism (e.g., an administrative .
cease and desist order or the ability to seek a
temporary restraining order) to stop-any ,
unauthorized activity endangering publxc
health or the environment.] .-

(2) To sue in courts of competent
jurisdiction to enjoin any threatened or
continuing violation of any program
requirement, including permit *
conditions, without the necessity of a

prior revogation of the permit; . .

(3) To assess or sue to recover in court
civil penalties and to seek criminal
remedies, including fines, as follows:

(i) State RCRA programs only. (A)
Civil penalties shall be recoverable for
any program violation in at least the
amount of $10,000 per day.

(B) Criminal remedies shall be
obtainable against any person who
knowingly transports any hazardous
waste to an unpermitted facility; who

+ treats, stores, or disposes of hazardous
-waste without a permit; or who makes

- any false statement or representationin

- any application, label, manifest, record,

report, permit or other document filed,
maintained, or used for purposes of

-program compliance. Criminal fines

shall be recoverable in at least the
amount of $10,000 per day for each
violation, and imprisonment for at least
six months shall be available.

(ii) State UIC programs only. (A).For-
all wells except Class I wells, civil
penalties shall be recoverable for any
program violation in at least the amount
of $2,500 per.day. For Class I wells, civil
penalties shall be recoverable for any
program violation in at léast the amount
of $1,000 per day.

(B) Criminal fines shall be recoverable
in at least the amount of $5,000 per day

- against any person who willfully

violates any program requirement, or,
for Class II-wells, pipeline (production)

- severance shall be imposable against

any person who willfully violates any
program requirement.

- .°(iii) State NPDES and section 404
-programs only. (A) Civil penalties shall

be recoverable for the violation of any
NPDES or section 404 permit condition;
any NPDES or section 404 filing

-requirement;.any duty to allow or carry

outinspection, entry. or monitoring
activities; or any regulation or orders
issued by the State Director: Such
penalties shall be assessable in at least
the amount of $5,000 per day for each
violation. -

(B)-Criminal fines shall be recoverable
.against any person:-who willfully or
negligently violates any -applicable
standards or limitations; any NPDES or
section 404 permit condition; or any
NPDES or section 404 filing requu‘ement
Such fines shall be assessablein at least
the amount of $10, 000 per day for each
violation.

[Note.~—States which provide criminal
remedies based on “’criminal negligence,”
*'gross negligence” or strict liability gatisfy
the requirement of paragraph (a)(a)(m)(B] of
this section.)

(C) Criminal fines shall be recoverable
against any person who knowmgly

- makes any false statement,

representation or certificationin any
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NPDES or section 404 forfn, in any
notice or report required by an NPDES
or section 404 permit, or who knowingly
renders inaccurate any moitoring device
or method required to be maintained by
the Director. Such fines shall be
recoverable in at least the amount of
$5,000 for each instance of violation.

[Note.—In many States the State Directar
will be represented in State courts by the
State Attorney General or other appropriafe -
legal-officer. Although the State Director need
not appear in court actions he or she should
have power torequest that any of the above
actions be brought.}

(b](l] The maximum civxl penalty or

_ criminal fine (as provided in paragraph

{a)(3) of this section]) shall be assessable
for each instance of violation and, if the
violation is continuous, shall be
assessable up to the maximum amount
for each day of violation,

{2) The burden of proof and degree of
knowledge or intent required under
State law for establishing violations
under paragraph (a)(3) of this section, -
shall be no greater than the burden of
proof or degree of knowledge or intent
EPA must provide when it brings an
action under the appropriate Act,

[Note.—For example, this requirement s
not met if State law includes mental state as
an element of proof for clvil violations.)

[c) Any civil penalty assessed, sought
or agreed upon by the State Director
under paragraph (a)(8) of this section
shall be appropriate to the violation. A
civil penalty agreed upon by the State
Director in settlement of administrative
or judicial litigation may be adjusted by
a percentage which represents the
likelihood of success in estabhshmg the
underlying violation(s) in such litigation, -
1f such civil penalty, together with the
costs of expeditious compliance, would
be so severely disproportionate to the -

.resources of the violator as to jeopardize

continuance in business, the payment of
the penalty may be deférred or the
penalty may be forgiven in whole or

. part, as circumstances warrant. In the

case of a penalty for a failure to meet &
statutory or final permit compliance
deadline, “appropriate to the violation,"”
as used in this paragraph, means a
penalty which is equal to:

(1) An amount appropriate to redress
the harm or risk to public health or the
environment; plus

(2) An amount appropriate to remove
the economic benefit gained or to bo
gained from delayed compliance; plus

(3) An amount appropriate as a
penalty for the violator's degree of
recalcitrance, defiance, or indifference
to.-requirements of the law; plus
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{4) An amount appropriate to recover
unusual or extraordinary enforcement
costs thrust upon the public; minus

{(5) An amount, if any, appropriate to
reflect any part of the noncompliance
attributable to the government itself;
and minus

{6) An amount appropriate to reflect
any part of the noncompliance caused
by factors completely beyond the
violator's control {e.g., floods, fires).

[Note—In addition to the requirements of
this paragraph, the State may have other
enforcement remedies. The following
enforcement options, while not mandatory,
are highly recommended:

Procedures far assessment by the State of
the costs of investigations, inspections, or
monitoring surveys which lead to the
establishment of violations;

Procedures which enable the State to
assess or to sue any persons responsible for
unauthorized activities for any expenses
incurred by the State in removing, correcting,
or terminating any adverse effects upon
human health and the environment resulting
from the unauthorized activity, whether or
not accidental;

Procedures which enable the State to sue
for compensation for any loss or destruction
of wildlife, fish or aquatic life, or their
habitat, and for any other damages caused by
unauthorized activity, either to the State or to
any residents of the State who are directly
aggrieved by the unauthorized activity, or
both; and

Procedures for the administrative
assessment of penalties by the Director.}

[d) Any State administering a program
shall provide for public participation in
the State enforcement process by
providing either:

(1) Authority which allows
intervention as of right in any civil or
administrative action to obtain remedies
specified in paragraphs (a) (1), {2} or (3)
of this section by any citizen having an
interest which is or may be adversely
affected; or :

(2} Assurance that the State agency or
enforcement autliority will:

(i) Investigate and provide written
responses to all citizen complaints
submitted pursuant to the procedures
specified in § 123.8(b)(4);

(ii) Not oppose intervention by any
citizen when permissive intervention
may be authorized by statute, rule, or
regulation; and

(iii) Publish notice of and provide at
-least 30 days for public comment on any
proposed settlement of a State
enforcement action.

§123.10 Sharing of informatlon.

(2) Any information obtained or used
in the administration of a State program
shall be available to EPA upon request
without restriction. If the information
has been submitted to the State under a
claim of confidentiality, the State must

submit that claim to EPA when
providing information under this section.
Any information obtained from a State
and subject to a claim of confidentiality
will be treated in accordance with the
regulations in 40 CFR Part 2. If EPA
obtains from a State information that is
not claimed to be confidential, EPA may
make that information available to the
public without further notice,

(b) EPA shall furnish to States with
approved programs the information in
its files not submitted under a claim of
confidentiality which the State needs to
implement its approved program. EPA
shall furnish to States with approved
programs information submitted to EPA
under a claim of confidentiality, which
the State needs to implement its
approved program, subject to the
conditions in 40 CFR Part 2.

§ 123.11 Coordination with other
programs.

{a) Issuance of State permits under
this Part may be coordinated with
issuance of RCRA, UIC, NPDES, and 404
permits whether they are coatrolied by
the State, EPA, or the Corps of
Engineers, See § 124.4.

(b) The State Director of any
approved program which may affect the
planning for and development of
hazardous waste management facilities
and practices shall consult and
coordinate with agencies designated
under section 4006(b} of RCRA {40 CFR
Part 255) as responsible for the
development and implementation of
State solid waste management plans
under section 4002(b) of RCRA (40 CFR
Part 256).

§ 123.12 Approval process.

The process for EPA approval of State
programs is set out in §§ 123.39 (RCRA),
123.54 (UIC), 123.77 (NPDES), and

" 123.104 (404).

§ 123.13 Procedures for revision of State
programs.

- {a) Either EPA or the spproved State
may initiate program revision. Program
revision may be necessary when the
controlling Federal or State statutory or
regulatory authority is modified or
supplemented. The State shall keep EPA
fully informed of any proposed
modifications to its basic statutory or
regulatory authority, its forms,
procedures, or priorities.

[b) Revision of a State program shall
be accomplished as follows:

(1) The State shall submit a modified
program desoription, Attorney General's
statement, Memorandum of Agreament,
or such other documents as EPA
determines to be necessary under the
circumstaenoes.

{2) Whenever EPA determines that the
proposed program revision is
substantial, EPA shall issue public
notice and provide an opportunity to
comment for a period of at least 30 days.
The public notice shall be mailed to
interested persons and shall be
published in the Federal Register and in
enough of the largest newspapers in the
State to provide Statewide caverage.
The public notice shall summarize the
proposed revisions and provide for the
opportunity to request a public hearing.”
Such a hearing will be held if there is
significant public interest based on
requests received.

(3) The Administrator shall approve or
disapprove program revisions based on
the requirements of this Part and of the
appropriate Act.

{4) A program revision shall become
effective upon the approval of the
Administrator. Notice of approval of any
substantial revision shall be published
in the Federal Register. Notice of
approval of non-substantial program
revisions may be given by a letter from
the Administrator to the State Governor
or his designee.

(c) States with approved programs
shall notify EPA whenever they propose
to transfer all or part of any program
from the approved State agency to any
other State agency, and shall identify
any new division of responsibilities
among the agencies involved. The new
agency is not authorized to administer
the program until approved by the
Administrator under paragraph (b} of
this section. Organizational charts
required under § 123.4(b) shall be
revised and resubmitted.

(d) Whenever the Administrator has
reason to believe that circumstances
have changed with respect to a State
program, he may request, and the State
shall provide, a supplemental Attorney
General's statement, program
description, or such other documents or
information as are necessary.

{e) State RCRA programs only. All
new programs must.comply with these
regulations immediately upon approval.
Any approved program which requires
revision because of a modification to
this Part or to 40 CFR Parts 122, 124, 260,
261, 262, 263, 264, 265 or 266 shall be so
revised within one year of the date of
promulgation of such regulation, unless
a State must amend or enact a statute in
order to make the required revision in
which case such revision shall take
place within two years.

(f) State UIC programs anly. The Skate
shall submit the Information required
under paragraph (b}{1) of this section
within 270 days of any amendment to
this Part or 40 CFR Paris 122,124, or 146
which revises or adds any requirement
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respecting an approved State UIC
program, . ‘

(g) State NPDES programs only. All
new programs must comply with these
regulations immediately upon approval.
Any approved State section'402 permit
program which requires revision to
conform to this Part shall be so revised.
within one year of the date of
promulgation of these regulations,
unless a State must amend or enact a
statute in order to make the required
revision in which case such revision
shall take place within 2 years, except -
that revision of State programs to - -
implement the requirements of 40 CFR
Part 403 (pretreatment) shall be
accomplished as provided in 40 CFR
§ 403.10. In addition, approved States
shall submit, within 6 months, copies of
their permit forms for EPA review and
approval, Approved States shall also
assure that permit applicants, other than
POTWs, either (1) whose permits expire
after November 30, 1980 or (2) whose
permits expire before November 30, 1980
and who have not reapplied for a permit
prior to April 30, 1980, submit, as part of
their application, the information
required under §§ 122.4(d) and 122.53 (d}
or (e), as appropriate. .

(h) State section 404 programs only.
The Regional Administrator shall
consult with the Corps of Engineers, the
U.S. Fish and Wildlife Service, and the
National Marine Fisheries Service
regarding any substantial program
revision, and shall consider their
recommendations prior to approval of
any such revision.

+§123.14 Criterla for withdrawal of State
programs. . .

(a) The Administrafor may withdraw
program approval when a State program
no longer complies with the - .
requirements of this Part, and the State .
fails to take corrective action. Such
circumstances include the following:

(1) When the State’s legal authority no
longer meets the requirements of this
Part, including:

(i) Failure of the State to promulgate
or enact new authorities when
necessary; or ) :

(ii) Action by a State legislature or
court striking down or limiting State
authorities, . . '

" (2) When the operation of the State
program fails to comply with the
requirements of this Part, including:

(i) Fallure to exercise control over -
activities required to be regulated under
this Part, including failure to issue
permits; .

(ii) Repeated issuarice of permits -
which do not conform to the
requirements of this Part; or

/

¥

(iii) Failure to comply with the public
participation requirements of this Part,
“ (3) When the State's enforcement

“program fails to comply with the

requirements of this Part, including:
(i) Failure to act on violations of

. permits or other program requirements;

(ii)-Failure to seek adequate
enforcement penalties or to collect -
administrative fines when imposed; or

(iii) Failure to inspect and monitor
activities subject to regulation.

" (4) When the State program fails to
comply with the terms of the

. Memorandum of Agreement required

under § 123.6.

§123.15 Procedures for withdrawa! of
State programs. :

(a) A State with a.program approved
under this Part may- voluntarily transfer
program responsibilities required by
Federal law to-EPA (or to the Secretary
in the case of 404 programs) by taking
the following actions, or in such other
manner as may be agreed upon with the
Administrator.

(1} The State shall give the
Administrator (and the Secretary in the
case of section 404 programs) 180 days
notice of the proposed transfer and shall

- submit a plan for the orderly transfer of

all relevant program information not in
the possession of EPA (or the Secrétary
in the case of section 404 programs)
(such as permits, permit files,
compliance files, reports, permit
applications) which are necessary for
EPA (or the Secretary in the case of
section 404 programs) to administer the
program, ’

{2) Within 60 days of receiving the
notice and transfer plan, the
Administrator (and the Secretary in the
case of section 404 programs) shall
evaluate the State’s transfer plan and -
shall identify any additional information
needed by the Federal government for
program administrafion and/or identify
any other deficiencies in the plan.

(3) At least 30 days before the transfer
is to occur the Administrator shall -
publish notice of the transfer in the
Federal Register and in enough of the
largest newspapers in the State to
provide Statewide coverage, and shall
mail notice to all permit holders, permit
applicants, other regulated persons and
other interested persons on appropriate
EPA and State mailing lists.

(b) The following procedures apply
when the Administrator orders the
commencement of proceedings to
determine whether to withdraw
approval of a State program, other than
a UIC program. The process for
withdrawing approval of State UIC
programs is set out in § 123,55,
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(1) Order. The Administrator may
order the commencement of withdrawal
proceedings on his or her own initiative
or in response to a petitiont from an
interested person alleging failuro of the
State to comply with the requirements of
this Part as set forth in § 123,14, The
Administrator shall respond in writing
to any petition to commence withdrawal
proceedings. He may conduct an
informal investigation of the allegations
in the petition to determine whether
cause exists to commence proceedings
under this paragraph. The
Administrator's order commencing
proceedings under this paragraph shall
fix a time and place for the
commencement of the hearing and shall
specify the allegations against the State
which are to be considered at the
hearing, Within 30 days the State shall
admit or deny these allegations in a
written answer. The party seoking
withdrawal of the State’s program shall
have the burden of coming forward with
the evidence in a hearing under this
paragraph.

(2) Definitions. For purposes of this
paragraph the definitions of “Act,"
“Administrative Law Judge,”" “*Hearing,"
“Hearing Clerk," and “Presiding Officer"
in 40 CFR § 22.03 apply in addition to
tHe following:

(i) “Party” means the petitioner, the
State, the Agency, and any other person
‘whose request to participate as a party
is granted. '

(ii) “Person” means the Agéncy, the
State and any individual or organization
having an interest-in the subject matter
of the proceeding,

(iii) “Petitioner” means any person
whose petition for commencement of
withdrawal proceedings has been .
granted by the Administrator. ‘

{3) Procedures. The following
provisions of 40 CFR Part 22
(Consolidated Rules of Practice) are
applicable to proceedings under this
paragraph:

(i) § 22.02—(use of number/gender);

(ii) § 22.04(c)}—(authorities of
Presiding Officer);

(i) § 22.06—(filing/service of rulings
and orders);

(iv) § 22.07(a} and (b)—except that,
the time for commencement of the
hearing shall not be extended beyond
the date set in the Administrator’s order
without approval of the Administrator—
(computation/extension of time);

(v) § 22.08—however, substitute
“order commencing proceedings" for
*complaint”—~—(Ex Parte contacts);

(vi) § 22.09—(examination of filed
documents); '

(vii) § 22.11(a), (c) and (d), however,
motions to intervene must be filed
within 15 days from the date the notice
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of the Administrator’s order is first
published—{intervention);

[viii) § 22.16 except that, service shall
be in accordance with paragraph (b)[4)
of this section, the first sentence in
§ 22.16(c) shall be deleted, and, the word
“recommended” shall be substituted for
the word “initial” in § 22.16(c}—
(motions);

(ix) § 22.19(a), [b) and (c)}—{prehearing
conference);

(x) § 22.22—(evidence);

(xi) § 22.23—{objections/offers of
proof);

(xii) § 22.25—(filing the transcript);
and :

(xiii) § 22.26—{findings/conclusions).
~ (4) Record of prooeedings. (i) The
hearing shall be either stenographically
reported verbatim or tape recorded, and
thereupon transcribed by an official
reporter designated by the Presiding
Officer;

(ii) All orders issued by the Presiding
Officer, transcripts of testimony, written
statements of position, stipulations,
exhibits, motions, briefs, and other
written material of any kind submitted
in the hearing shall be a part of the
record and shall be available for
inspection or copying in the Office of the
Hearing Clerk, upon payment of costs.

‘Inquiries may be made at the Office of

the Administrative Law Judges, Hearing
Clerk, 401 M Street, S.W., Washington,
D.C. 20460;

(iii) Upon notice to all parties the
Presiding Officer may authorize
corrections to the transcript which
involve matters of substance;

(iv) An original and two (2} copies of
all written submissions to the hearing
shall be filed with the Hearing Clerk;

{(v) A copy of each such submission
shall be served by the person making
the submission upon the Presiding
Officer and each party of record. Service
under this paragraph shall take place by
mail or personal delivery;

(vi) Every submission shall be
accompanied by an acknowledgement
of service by the person served or proof
of service in the form of a statement of
the date, time, and manner of service
and the names of the persons served,
certified by the person who made
service;and -

(vii) The Hearing Clerk shall maintain
and furnish to any person upon request,
a list containing the name, service
address, and telephone number of all
parties and their attorneys or duly
authorized representatives. -

() Participation by a person not a
party. A person who is not a party may,
at the discretion of the Presiding Officer,
be permitted to make a limited
appearance by making an oral or
written statement of his/her position on

the issues within such limits and on
such conditions as may be fixed by the
Presiding Officer, but he/she may not
otherwise participate in the proceeding.

(8) Rights of parties. All parlies to the
proceeding may:

(i) Appear by counsel or other
representative in all hearing and pre-
hearing proceedings;

(ii) Agree to stipulations of facts
which shall be made a part of the
record.

(7) Recommended decision. (i) Within
30 days after the filing of proposed
findings and conclusions, and reply
briefs, the Presiding Officer shall
evaluate the record before him/her, the
proposed findings and conclusions and
any briefs filed by the parlies and shall
prepare a recommended decision, and
shall certify the entire record, including
the recommended decision, to the
Administrator,

(ii) Copies of the recommended
decision shall be served upon all parties.

(iii) Within 20 days after the
certification and filing of the record and
recommended decision, all parties may
file with the Administrator exceptions to
the recommended decision and a
supporting brief.

{8) Decision by Adnyinistrator. {i)
Within 60 days after the certification of
the record and filing of the Presiding
Officer’s recommended decision, the
Administrator shall review the record
before him and issue his own decision.

(ii) If the Administrator concludes that
the State has administerced the program
in conformity with the appropriate Act
and regulations his decision shall
constitute “final agency action” within
the meaning of § U.S.C. §704.

(iif) If the Administrator concludes
that the State has not administered the
program in conformity with the
appropriate Act and regulations he shall
list the deficiencies in the program and
provide the State a reasonable time, not
to exceed 90 days, to take such
appropriate corrective action as the
Administrator determines necessary.

(iv) Within the time prescribed by the
Administrator the State shall take such
appropriate corrective action as
required by the Administrator and shall
file with the Administrator and all
parties a statement certified by the State
Director that appropriate corrective
action has been taken,

(v) The Administrator may require a
further showing in addition to the
certified statement that corrective action
has been taken.

(vi) If the State fails to take
appropriate corrective action and file a
certified statement thereof within the

. time prescribed by the Administrator,

the Administrator shall issue a
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supplementary order withdrawing
approval of the State program. If the
State takes appropriate corrective
action, the Administrator shall issue a
supplementary order stating that
approval of authority is not withdrawn.

(vii) The Administrator’s
supplementary order shall constitute
final Agency action within the meaning
of 5 U.S.C. § 704.

(c) Withdrawal of authorization under
this section and the appropriate Act
does not relieve any person from
complying with the requirements of
State law, nor does it affect the validity
of actions by the State prior to
withdrawal.

Subpart B—Additional Requirements
for State Hazardous Waste Programs

§123.31 Purpose and scope.

(a) This Subpart specifies additional
requirements a State program must meet
in order to_obtain final authorization
under section 3006{b) of RCRA. All of
the requirements a State program must
meet in order to obtain interim
authorization under section 3006{c) of
RCRA are specified in Subpart F.

{b) States approved under this
Subpart are authorized to administer
and enforce their hazardous wasie
programin lieu of the Federal program. .

(c) States may apply for final
authorizition at any time after the initial
promulgation of Phase IL. State programs
under final authorization may not take
effect until the effective date of Phase IL

(d) States operating under interim
authorization may apply for and receive
final authorization as specified in
paragraph (c) of this section.
Notwithstanding approval under
Subpart F, such States must meet all the
requirements of Subpart A and this
subpart in order to qualify for final
authorization.

(e) States need not have been
approved under Subpart F in order to
qualify for final authorization.

§123.32 Conslistency.

To obtain approval, a State program
must be consistent with the Federal
program and State programs applicable
in other States and in particular must
comply with the provisions below. For
purposes of this section the phrase
“State programs applicable in other
States" refers only to those State
hazardous waste programs which have
received final authorization under this
Part.

(a) Any aspect of the State program
which unreasonably restricts, impedes,
or operates as a ban on the free
movement across the State border of
hazardous wastes from or to other
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States for treatment, storage, or disposal
at facilities authorized to operate under
the Federal or an approved State
program shall be deemed inconsistent.

(b} Any aspect of State law or of the
State program which has no basis in
human health or environmental-
protection and which acts as a
prohibition on the treatment, storage or
disposal of hazardous waste i in the State
may be deemed inconsistent.

(c} If the State manifest system does
not meet the requirements of this Part,
the State program shall be deemed
inconsistent.

§123.33 Requirements for identification
and listing of hazardous wastes. ’

The State program must control all the
hazardous wastes controlled under 40
CFR Part 261 and must adopt a list of
hazardous wastes and a set of .
characteristics for identifying hazardous
wastes eqmvalent to those under 40 CFR
Part 261. ’

§ 123.34 Hequlrements for generators of
hazardous wastes.

{a) The State program must cover all
generators covered by 40 CFR Part 262.
States must require new generators to
contact the State and obtain an EPA
identification number before they
perform any activity subject to -
regulation under the approved State
hazardous waste program,

(b] The State shall have authomty to
require and shall require all generators
,.to comply with reporting and
recordkeepmg requirements equivalent
to those under 40 CFR §§ 262.40 and
262.41. States must require that
generators keep these records at least 3
years. .

(c) The State program must requu'e
that generators who accumulate
hazardous wastes for short periods of
time prior to shipment off-site do so in

-

.containers meeting DOT shipping !

requirements under 49 CFR Parts 173,
178 and 179 or accumulate such wastes
in tanks in accordance with State
storage standards authorized by EPA
under the approved State program.

(d) The State program must require
that generators comply with
requlrements that are equivalent to the
requirements for the packaging, labeling,
marking, and placarding of hazardous
waste under 40 CFR §§ 262.30 to 262.33,
and are consistent with relevant DOT
_regulations under 49 CFR Parts 172, 173,
“178 and 179.

(e] The State program shall provide
requirements respecting international
shipments which are equivalent to those
at 40 CFR § 262.50, except that advance
notification of international shipments,
as required by 40.CFR § 262.50(b)(1),

shall be filed with the Administrator.
The State may require that a copy of
such advance notice be filed with the
State Director, or may require
equivalent reporting procedures.

[Note.—Such notices shall be mailed to
Hazardous Waste Export, Division for
Oceans and Regulatory Affairs (A-107), U S,
Environmental Protection Agency,
Washington, D.C. 20460.]

(f) The State must require that all

generators of hazardous waste who

transport {or offer for transport) such
hazardous waste off-site: .

{1) Use a manifest system that ensures
that interstate and intrastate shipments

- of hazardous waste aré designated for

delivery, and, in the case of intrastate

shipments, are delivered to facilities

that are authorized to operate under an

approved State program or the Federal
program;

(2) Initiate the manifest and designate
on the manifest the storage, treatment,
or disposal facility to which the waste is
to be shipped;

(3) Ensure that all wastes offered for
transport are accompamed by the
manifest, except in the case of .
shipments by rail or water specified in
40 CFR §§ 262.23(c) and 263.20(e). The

" State program shall provide

requirements for shipments by rail or
water equivalent to those under 40 CFR

_§§ 262.23(c) and 263.20(¢).

.(4) Investxgate instances where

'mamfests have not been returned by the

owner or operator of the designated
facility and report such instances to the
State in which theé shipment originated.

(g) In the case of interstate shipments
for which the manifest has not been
returned, the State program must ’
provide for notification to the State in
which the facility designated on the
manifest is located and to the State in
which the shipment may have been
delivered (or to EPA in the case of
unauthorized States).

(h) The State must follow the Federal
manifest format (40 CFR § 262.21) and
may supplément the format to a limited
extent subject to the consistency
requirements of the Hazardous
Materials Transportation Act (48 U.S.C.
1801 et seq.). -

§ 123.35 Requirements for transporters o}
hazardous wastes.

(a) The State program must cover all
transporters covered by 40 CFR Part 263.
New transporters must be required to
contact the State and obtain an EPA
identification number from the State
before they accept hazardous waste for
transport.

(b} The State shall have the authomty
to require and shall require all-
transporters to comply with
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recordkeeping requirements equivalent

. to those found at 40 CFR § 263.22. Statos

must require that records be kept at
least 3 years.

(c} The State must require the
transporter to carry the manifest during
transport, except in the case of
shipments by rail or water specified in
40 CFR § 263.20(e), and to deliver
wastes only to the facility designated on
the manifest. The State program shall
provide requirements for shipments by
rail or water equivalent to those under
40 CFR § 263.20(e).

(d) For hazardous wastes that are
dlscharged in transit, the State program
must require that transporters notify
appropriate State, local, and Federal
agencies of such discharges, and clean- -
up such wastes, or take action so that
such wastes do not present a hazard to
human health or the environment, These
requirements shall be equivalent to
those found at 40 CFR §§ 263, 30 and
263.31.

§123.36 Requiremonts for hazardous
waste management facilities,

The State shall have standards for

- hazardous waste management facilitics

which are equivalent to 40 CFR Parts
264 and 266. These standards shall
include:

{a) Technical standards for tanks,
containers, waste piles, incineration,
chemical, physical and biological
treatment facilities, surface
impoundments, landfills, and land
treatment facilities; -

{b) Financial responsibility during
facility operation;

(c) Preparedness for and preventior of
discharges or releases of hazardous
waste; contingency plans and
emergency procedures to be followed in
the event of a discharge or release of
hazardous waste;

(d} Closure and post-closure
requirements including financial
requirements to ensure that money will
be available for closure and post-closure
monitoring and maintenance;

(e) Groundwater monitoring;

(f) Security to prevent unauthorized
access to the facility;

(g) Facility personnel training;

(h) Inspections, monitoring,
recordkeeping, and reporting;

(i) Compliance with the manifest
system, including the requirement that
facility owners or operators return a
signed copy of the manifest to the
generator to certify delivery of the

- hazardous waste shipment;

{§) Other requirements to the extent
that they are included in 40 CFR Parts

264 and 266.
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§ 123.37 Requirements with respect to
permits and permit applications.

(a) State law must require permits for
owners and operators of all hazardous
waste management facilities required to
obtain a permit under 40 CFR Part 122
and prohibit the operation of any
hazardous waste management facility
without such a permit, except that
States may, if adequate legal authority
exists, authorize owners and operators
.of any facility which would qualify for
interim status under the-Federal
program to remain in operation until a
final decision is made on the permit
application. Where State law authorizes
such continued operation it shall require
compliance by owners and operators of
such facilities with standards at least as
stringent as EPA’s interim status
standards at 40 CFR Part 265.

(b) The State must require all new
HWM facilities to contact the State and
obtain an EPA identification number
before commencing treatment, storage,
or disposal of hazardous waste.

(c) All permits issued by the State
shall require compliance with the
standards adopted by the State under
§ 123.36.

‘(d) All permits issued under State law
prior to the date of approval of final
authorization shall be reviewed by the
State Director and modified or revoked
and reissued to require compliance with
the requirements of this Part.

§ 123.38 EPA review of State permits.

(a) The Regional Administrator may
comment on permit applications and
draft permits as provided in the
Memorandum of Agreement under
§123.6.

(b) Where EPA indicates, in a
comment, that issuance of the permit
would be inconsistent with the approved
State program, EPA shall include in the
comment:

(1) A statement of the reasons for the
comment (including the section of RCRA
or regulations promulgated thereunder -
that support the comment); and

(2) The actions that should be taken
by the State Director in order to address
the comments (including the conditions
which the permit would include if it
were issued by the Regional
Administrator).

(c}) A copy of any comment shall be
sent to the permit applicant by the
Regional Administrator.

(d) The Regional Administrator shall
withdraw such a comment when
satisfied that the State has met or
refuted his or her concerns.

(e} Under section 3008(a)(3) of RCRA,
EPA may terminate a State-issued
permit in accordance with the

_procedures of Part 124, Subpart E, or

bring an enforcement action in
accordance with the procedures of 40
CFR Part 22 in the case of a violation of
a State program requirement. In
exercising these authorities, EPA will
observe the following conditions: ©

(1) The Regional Administrator may
take action under section 3008(a)(3) of
RCRA against a holder of a State-issued
permit at any time on the ground that
the permittee is not complying with a
condition of that permit.

(2) The Regional Administrator may
take action under section 3008(a)(3) of
RCRA against a holder of a State-issued
permit at any time on the grounds that
the permittee is not complying with a
condition that the Regional
Administrator in commenting on the
permit application or draft permit stated
was necessary to implement approved
State program requirements, whether or
not that condition was included in the
final permit.

{3) The Regional Administrator may
not take action under section 3008(a)(3)
of RCRA against a holder of a State-
issued permit on the ground that the
permittee is not complying with a
condition necessary to implement
approved State program requirements
unless the Regional Administrator
stated in commenting on the permit
application or draft permit that that
condition was necessary.

(4) The Regional Administrator may
take action under section 7003 of RCRA
against a permit holder at any time
whether or not the permit holder is
complying with permit conditions.

§123.39 Approval process.

(a) Prior to submitting an application
to EPA for approval of a State program,
the State shall issue public notice of its
intent to seek program approval from
EPA. This public notice shall:

(1) Be circulated in a manner
calculated to attract the attention of
interested persons including:

(i) Publication in enough of the largest
newspapers in the State to attract
statewide attention; and

(ii) Mailing to persons on the State
agency mailing list and to any other
persons whom the agency has reason to
believe are interested;

(2) Indicate when and where the
State's proposed submission may be
reviewed by the public;

(3) Indicate the cost of obtaining a
copy of the submission;

(4) Provide for a comment period of
not less than 30 days during which time
interested members of the public may
express their views on the proposed

program;
(5) Provide that a public hearing will
be held by the State or EPA if suflicient
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public interest is shown or,
alternatively, schedule such a public
hearing. Any public hearing to be held
by the State on its application for
authorization shall be scheduled no
earlier than 30 days after the notice of
hearing is published;

(6) Briefly outline the fundamental
aspects of the State program; and

(7) Identify a person that an interested
member of the public may contact with
any questions.

(b) If the proposed State program is
substantially modified after the public
comment period provided in paragraph
(a)(4) of this section, the State shall,
prior to submitting its program to the
Administrator, provide an opportunity
for further public comment in
accordance with the procedures of
paragraph (a) of this section, provided
that the opportunity for further public
comment may be limited to those
portions of the State’s application which
have been changed since the prior
public notice.

(c) After complying with the
requirements of paragraphs (a) and (b)
of this section the State may submit, in
accordance with § 123.3, a proposed
program to EPA for approval. Such
formal submission may only be made
after the date of promulgation of Phase
1. The program submission shall include
copies of all written comments received
by the State, a transcript, recording, or
summary of any public hearing which
was held by the State, and a
responsiveness summary which
{dentifies the public participation
activities conducted, describes the
matters presented to the public,
summarizes significant comments
received and responds to these
comments. .

(d) Within 90 days from the date of
receipt of a complete program
submission for final authorization, the
Administrator shall make a tentative
determination as to whether or not he
expects to grant authorization to the
State program. If the Administrator
indicates that he may not approve the
State program he shall include a general
statement of his areas of concern. The
Administrator shall give notice of this
tentative determination in the Federal
Register and in accordance with
paragraph (a){1) of this section. Notice
of the tentative determination of
authorization shall also:

(1) Indicate that a public hearing will
be held by EPA no earlier than 30 days
after notice of the tentative
determination of authorization. The
notice may require persons wishing to
present testimony to file a request with
the Regional Administrator, who may
cancel the public hearing if sufficient
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public interest in a hearing'is not
expressed;

{2) Afford the public 30 days after the
notice to comment on the Sfate's
submission and the fentative
determination; and

{3) Note the availability of the State

submission for mspectlon and copying
by the public.

(e) Within.90 days of the notice given.
pursuant to paragraph (d) of this section,
the Administrator shall make a final
determination whether or not to approve

the State’s program, taking into account ,

any comments. submitted. The .
Administrator will grant final
authorization only after the effective.
date of Phase II, The Administrator shall
give notice of this final determination in.
the Federal Register and in acccordance
with paragraph (a)(t) of this section, The
notification shall include a concise _
statement of the reasons for this
determination, and a response to
significant comments received.

Subpart C—Additional Requirements
for State UIC Programs

§ 123.51 Purpose and scope.

{a) This Subpart describes additional
substantive and procedural
requirements for State UIC programs
authorized under section 1422 of SDWA..

(b) States shall submit to the
Administrator a proposed State UIC
program complying with § 123.3 of this
Part within 270 days of the date of
promulgation: of these regulations. The
Administrator may, for good cause,
extend the date for submission of a
proposed State UIC program for up to an
additional 270 days.

(c) EPA will establish a UIC program
in any State which does not comply with
paragraph (b) of this section. EPA will
continue to operate a UIC program in
such a State until the State receives
approval of a UIC program in
accordance with the requirements of
this Part.

[Note—States which are authorized to

administer the NPDES permit program under

section 402 of CWA are encouraged to rely
on existing statutory authority, to the extent
possible, in developing a State UIC program.
Section 402(b}(1)}(D) of CWA requires that
NPDES States have the authority “ta issue
permits which * * * control the disposal of
pollutants into wells.” In many instances, _
therefore, NPDES States will have existing
statutory authority to regulate well disposal
which satisfies the requirements of the UIC
program. Note, however, that CWA excludes
certain types of well injections from the
definition of “pollutant.” If the State's
statutory authority tontains a similar
exclusion it may need to.be modified to
qualify for UIG program approval.]

{d) If a State can demonstrate to
EPA's satisfaction thatthere are no
underground injections within the State
for one or more classes of injection
wells (other than Class IV wells) subject
to SDWA and that such injections
cannot legally occur in the State until
the.State has developed an approved
program for those classes.of injections,
the State need not submit a program to
regulate those injections and a partial
program may be approved: The
demonstration of legal prohibition shall
be made by either explicitly banning
new-injections of the class not covered -
by the State program or providing a_
certification from the State Attorney
General that such new injections cannot
legally occur until the State has
developed an approved program for that
class. The State shall submit a program
to regulate both those classes of
injections for which a demonstration is
not made and Class IV wells.

(e} When a State UIC program is fully
approved by EPA to regulate all classes
of injections, the State assumes primary
enforcement aunthority under section
1422(b})(3) of SDWA.. EPA retains’
primary enforcement responsibility
whenever the State program is
disapproved in whole or in part. States
which have partially approved programs
have authority fo enforce any violation
of the approved portion of their
program: EPA retains authority to
enforce violations of State underground
injection confrol programs, except that,
when a Sfate has a fully approved
program, EPA will not take enforcement
actions without providing prior notice to
the State and otherwise complying with
section 1423 of SDWA., -

§ 123.52 Requirement to obtain a permit.

States may authorize certain well
injections by rule rather than by permit.

. Any authorization by rule shall comply

with §122.37.

§123.53 Progress reports.

States shall submif to the -
Administrator 6 months after the date of-
promulgation of these regulations a
report describing the State’s progress in -
developing a UIC program, If the =
Administrator extends the time for |
submission of a UIC programan =~
additional 270 days, pursuant to
§ 123.51(b), the State shall submit a
second report six months after the first
report is due, The Administrafor may
prescribe the manner and form of the
report.

§123.54 Approval process.

(a) Prior to submitting an application
to the Administrator for approval of a
State UIC program, the State shall issue

\.
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public notice of its intent to adopt a UIC
program and to seek program approval
from EPA. This public notice shall:

{1) Be circulated in a manner
calculated to attract the attention of
interested persons. Circulation of the
public notice shall include publication in
enough of the largest newspapers in the
State to attract Statewide attention and
mailing to persons on appropriate State
mailing lists and to any other persons
whom the agency has reason to beliove:
are interested;

(2) Indicate when and where the
State"s proposed program submission
may be reviewed by the public;

{3} Indicate the cost of obtaining a
copy of the submission; -«

{4} Provide for a comment period of
not less than 30 days during which
interested. persons may comment on the.
proposed UIC program;

_{5) Schedule a public hearing on the

* State program for no less than 30 days

afternotice of the hearing is published;

{6) Briefly outline the fundamental
aspects of the State UIC program; and

(7] Identify a person that an interested
member of the public may contact for
further information.

{b) After complying with the
requirements of paragraph (a) of this .
sectionr any State may submit a
proposed UIC program under section
1422 of SDWA and § 123.3 of this Part to
EPA for approval. Such a submission
shall include a showing of compliance
with paragraph (a) of this section, copies
of all written comments received by tha
State, a transcript, recording or
summary of any public hearing which
was held by the State, and a
responsiveness summary which
identifies the public participation
dctivities conducted, describes the
matters presented to the public,
summarizes significant comments
received and responds to these
comments. A copy of the responsiveness. .
summary shall be sent to those who
testified at the hearing, and others upon
request.

(c} After determining that a State's
submission for UIC program approval is
complete the Administrator shall issue
public notice of the submission in the
Federal Register and in accordance with
paragraph (a)(1) of this section. Such
notice shall:

{1) Indicate that a public hearing will
be held by EPA no earlier than 30 days
after notice of the hearing. The notice
may require persons wishing to present
testimony to file a request with the

" Regional Administrator, who may

cancel the public hearing if sufficient
public interest in a hearing is not
expressed;
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(2) Afford the public 30 days after the
notice to comment on the State’s
submission; and

(3) Note the availability of the State
submission for inspection and copying
by the public.

(d) Within 90 days of the receipt of a
complete submission (as provided in
§ 123.3) or material amendment thereto,
the Administrator shall by rule either

fully approve, disapprove, or approve in .

part the State's UIC program takinginto
account any comments submitted. The
Administrator shall give notice of this
rule in the Federal Register and in
accordance with paragraph (a)(1) of this
section. If the Administrator determines
not to approve the State program or to
approve it only in part, the notice shall
include & concise statement of the
reasons for this determination. A
responsiveness summary shall be
prepared by the Regional Office which
identifies the public participation
activities conducted, describes the
matters presented to the public,
summarizes significant comments
received and explains the Agency's
response to these comments. The
responsiveness summary shall be sent
to those who testified at the public
hearing, and to others upon request.

§ 123.55 Procedures for withdrawai of
State UIC programs.

Approval of a State UIC program may
be withdrawn and a Federal program
established in its place where the
Administrator determines, after holding
a public hearing, that the State program
is not in compliance with the
requirements of SDWA and this Part.

{a) Notice to State of Public Hearing.
If the Administrator has cause to believe
that a State is not administering or
enforcing its authorized program in
compliance with the requirements of
SDWA and this Part, he or she shall
inform the State by registered mail of
the specific areas of alleged
noncompliance. If the State
demonstrates to the Administrator
within 30 days of such notification that
the State program is in compliance, the
Administrator shall take no further
action toward withdrawal and shall so
notify the State by registered mail.

(b) Public Hearing. If the State has not
demonstrated its compliance to the
satisfaction of the Administrator within
30 days after notification, the .
Administrator shall inform the State
Director and schedule a public hearing
to discuss withdrawal of the State

" program. Notice of such public hearing
shall be published in the Federal
Register and in enough of the largest
newspapers in the State to attract
staiewide attention, and mailed to

persons on appropriate State and EPA
mailing lists. This hearing shall be
convened not less than 60 days nor more
than 75 days following the publication of
the notice of the hearing, Notice of the
hearing shall identify the
Administrator's concerns. All interested
persons shall be given opportunity to
make written or oral presentations on
the State’s program at the public
hearing,

(c) Notice to State of Findings.
Wherein the Administrator finds after
the public hearing that the State igs not in
compliance, he or she shall notify the
State by registered mail of the specific
deficiencies in the State program and of
necessary remedial actions. Within 80
days of receipt of the above letter, the
State shall either carry out the required
remedial action or the Administrator
shall withdraw program approval. If the
State carries out the remedial action or,
as a result of the hearing is found to be
in compliance, the Administrator shall
so notify the State by registered mail
and conclude the withdrawal

proceedings.

Subpart D—Additional Requirements
for State NPDES Programs

§$123.71 Purpose and scope.

(a) This subpart describes additional
requirements for State NPDES programs
under sections 318, 402 and 405 of CWA.
A State NPDES program will not be
approved by the Administrator under
seclion 402 of CWA unless it has
authority to control the discharges
specified in seclions 318 and 405(a) of
CWA. Permit programs under sections
318 and 405 will not be approved
independent of a section 402 permit
program.

(b) These regulations are promulgated
under the authority of sections 304(i)
and 101(e) of CWA, and implcment the
requirements of those seclions.

(c) No partial NPDES programs will be
approved by EPA. The State program
must prohibit (except as provided in
§ 122.51(c)(2)) all point source
discharges of pollutants, all discharges
into aquaculture projects, and all
disposal of sewage sludge which results
in any pollutant from such sludge
entering into any waters of the United
States within the State's jurisdiction,
except as authorized by a permit in
effect under the State program or under
section 402 of CWA. NPDES authority
may be shared by two or more State
agencies but each agency must have
Statewide jurisdiction over a class of
activities or discharges. When more
than one agency is responsible for
issuing permits, each agency must make
a submission meeting the requirements
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of § 123.3 before EPA will begin formal
review.

(d) After program approval EPA shall
retain jurisdiction over any permits
{including general permits) which it has
issued unless arrangements haye been
made with the State in the
Memorandum of Agreement for the
State to assume responsibility for these
permits. Retention of jurisdiction shall
include the processing of any permit
appeals, modification requests, or
variance requests; the conduct of
inspeclions, and the receipt and review
of self-monitoring reports. If any permit
appeal, modification request or variance
request is not finally resolved when the
Federally issued permit expires, EPA
may, with the consent of the State,
retain jurisdiction until the matter is
resolved.

§123.72 Control of disposal of poliutants
into wells.

State law must provide authority to
issue permits to control the disposal of
pollutants into wells. Such authority
shall enable the State to protect the
public health and welfare and to prevent
the pollution of ground and surface
waters by prohibiting well discharges or
by issuing permits for such discharges
with appropriate permit conditions. A
program approved under section 1422 of
SDWA satisfies the requirements of this
section.

[Note.—States which are authsrized to
administer the NPDES permit program under
section 452 of CWA are encouraged to rely
on existing stututory autharity, to the extent
possible, in developing a State UIC program
under seclion 1422 of SDWA. Section
402(b)(1){D) of CWA requires that NFDES
States have the authority “to issus permits
which. . . control the disposal of pollutants
into wells.” In many instances, therefore,
NPDES States will have existing statutory
authority to regulate well disposal which
salisfies the requirements of the UIC
program. Note, however, that CWA excludes
certain types of well injeclions from tke
definition of "pollutant.” If the State’s
statutory authority contains a similar
exclusion it may need to be medified to
qualify for UIC program approval.]

§123.73 Receipt and use of Federal
information.

Upon approving a State permit
program, EPA shall send to the State
agency administering the permit
program any relevant information which
was collected by EPA. The
Memorandum of Agreement under
§ 123.6 shall provide for the following, in
such manner as the State Director and
the Regional Administrator shall agree:

(a) Prompt transmission to the State
Director from the Regional
Administrator of copies of any pending
permit applications or any other
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relevant information collected before
the approval of the State permlt program
and not already in the possession.of the
State Director. When existing permits
are transferred to the State Director
(e.g., for purposes of compliance
monitoring, enforcement or.reissuance),
relevant information includes support
files for permit issuance, compliance
reports and records of enforcement
actions.

(b) Procedures to ensure that the State
‘Director will not issue a permit on. the
basis of any application received from
the Regional Administrator which the .
Regional Administrator identifies as
incomplete or otherwise deficient until
the State Director receives information
sufficient to correct the deficiency.

§ 123.74 Transmission of Iinformation to
EPA,

(a) Each State agency administering a
permit program shall transmit to the .
Regional Administrator copies of permit
program forms and any other relevant
information to the extent and in-the
manner agreed to by the State Director
and the Regional Administrator in the
Memorandum of Agreement and not
inconsistent with this Part. Proposed
permits shall be prepared by State
agencies unless agreement to the
contrary has been reached under
§ 123.75(j). The Memorandum of
Agreement shall provide for the
following:

(1) Prompt transmission to the .
Regional Administrator of a copy of all
complete permit applications received
by the State Director, except those for
which permit review has been wdived
under § 123.6(e). The State shall supply
EPA with copies of permit applications
for which permit review has been
waived whenever requested by EPA;

(2) Prompt transmission to the
Regional Administrator of notice of
every action taken by the State agency
related to the consideration of any
permit application or general permit,
including 8 copy of each proposed or
draft permit and any conditions,
requirements, or documents which are
related to the proposed or draft permit

. or which affect the authorization of the -
proposed permit, except those for which
permit review has been waived under
§ 123.6(e). The State shall supply EPA,
with copies of notices for which permit
review has been waived whenever
requested by EPA; and

{3) Transmission to the Regional”
Administrator of a copy of every issued
permit following issuance, along with ,
any and all conditions, requirements, or
documents which are related to or affect
the authorization of the permit.

1

~ (b) The State shall fransmit a copy'of
each draft general permit or proposed
general permit, except those for separate

. storm sewers, to the EPA Deputy

Assistant Administrator for Water
Enforcement at the same time the draft
general permit or proposed general
permit is fransmitted to the Regional
Administrator underparagraph (a)(2) of
this section. .

(c) The State program shall provide
for transmission by the State Director to
EPA of>

(1) Notices from publicly owned
treatment works under § 122.61(b} and
40 CFR Part 403, upon request of the .
Regional Administrator;.

(2} A copy of any significant
comments presented in writing pursuant
to the public notice of a draft permit and
a summary of any significant comments
presented at any hearing on any draft
permit, except those comments
regarding permits for which permit
review has been' waived under § 123.6(e)’

_and for which EPA has not otherwise

requested-receipt, if:

(i) The Regional Administrator
requests this information; or -

(if) The proposed permit contains
requirements significantly different from
those contained in the tentative
determination and draft permit; or

(iii) Significant comments objecting to
the tentative determination and draft .
permif have been presented at the
hearing or'in writing pursuant to the
public notice.

(d) Any State permit program shall
keep such records and submit to the
Administrator such information as the
Administrator may reasonably require
to ascertain whether the State program
complies with the requirements of CWA
or of this Part.

§123.75 EPA review of and ob]ectlons to
State permits.

(a)(1) The Memorandum of Agreement
shall provide a period of time (up to 90
days from receipt of proposed permits)
in which the Regional Administrator
may make general comments upon,
objections to, or recommendations with
respect to proposed permits: EPA -
reserves the right to take 90 days to
supply specific grounds for objection,
noththstandmg any shorter period
specified in the Memorandum of
Agreement, when a general objection is
field within the review period specified
in the Memorandum of Agreement. The
Regional Administrator shall send a
copy of any comment, objection or
recommendation to the permit applicant.

{2) In the case of general permits, EPA
shall have 90 days from the date of
receipt of the proposed general permit to
comment upon, object to or make

HeinOnline -- 45 Fed. Reg. 33470 1980

recommendations with respect to the
proposed general permit, and is not
bound by any shorter time limits sat by
the Memorandum of Agreement for
general comments, objections or
recommendations. The EPA Deputy
Assistant Administrator for Water
Enforcement may comment upon, object
to, or make recommendations with
respect to proposed general permits,
except those for separate storm sewers,
on EPA’s behalf,

(b}(1) Within the period of time
provided under the Memorandum of
Agreement for making general
comments upon, objections ta ar
recommendations with respect to
proposed permits, the Regional
Administrator shall notify the State
Director of any objection to issuance of
a proposed permit (except as provided
in paragraph (a)(2) of this section for
proposed general permits), This
notification shall set forth in writing the
general nature of the objections.

(2) Within 90 days following receipt of
a proposed permit to which he or she
has objected under paragraph (b)(2) of
this section, or in the case of general
permifs within 90 days after recelpt of
the proposed general permit, the

‘Regional Administrator, or in the case of

general permits other than for separate
storm sewers, the Regional
Administrator or the EPA Deputy

_Assistant Administrator for Water

Enforcement, shall set forth in writing
and transmit to the State Director:

(i) A statement of the reasons for the
objection (including the section of CWA
or regulations thereunder that support
the objection), and

(ii) The actions that must be taken by
the State Director to eliminate the
objection (including the effluent
limitations and conditions which the
permit would include if it were Issued
by the Regional Administrator).

[Note. -—-Pumgmphs (a) and (b) of thig

“section, in effect, modify any existing

agreement between EPA and the Stato which
provndes less than 90 days for EPA to supply
the specific grounds for an objection, .
However, when an agreemen! providos for an
EPA review period of Iess than 80 days, EPA
must file a general objection, in accordance
with paragraph (b)(1) of this section, within
the time specified in the agreement. This
general objection must be followed by a
speoific objection within the 90-day perlod,
This modification to MOA’s allows EPA to
provide detailed information concerning
acceptable permit condilions, as required by
section 402(d} of CWA. To avoid possible
confusion, MOA's should ba changed to
reflect this arrangement.}

(c) The Regional Administrator's
objection to the issuance of a proposed
permit must be based upon one or more
of the following grounds:
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(1) The permit fails to apply, or to
ensure compliance with, any applicable
requirement of this Part;

[Note.—For example, the Regional
Administrator may object to a permit not
requiring the achievement of required effluent
limitations by applicable statutory
deadlines.]

(2) In the case of a proposed permit
for which notification to the
Administrator is required under section
402(b)(5) of CWA, the written
recommendations of an affected State
have not been accepted by the
permitting State and the Regional
Administrator finds the reasons for
rejecting the recommendations are
inadequate;

(3) The procedures followed in
connection with formulation of the
proposed permit faifled in a material
respect to comply with procedures
required by CWA or by regulations
thereunder or by the Memorandum of
Agreement;

(4} Any finding made by the State
Director in connection with the
proposed permit misinterprets CWA or
any guidelines or regulations under
CWA, or misapplies them to the facts;

(5) Any provisions of the proposed
permit relating to the maintenance of
records, reporting, monitoring, sampling,
or the provision of any other information
by the permittee are inadequate, in the
judgment of the Regional Administrator,
to assure compliance with permit
conditions, including effluent standards
and limjtations required by CWA, by
the guidelines and regulations issued
under CWA, or by the proposed permit;

(6) In the case of any proposed permit
with respect to which applicable
effluent standards and limitations under

sections 301, 302, 306, 307, 318, 403 and .

405 of CWA have not yet been
promulgated by the Agency, the
proposed permit, in the judgment of the
Regional Administrator, fails to camy
out the provisions of CWA or of any
regulations issued under CWA; the
provisions of this subparagraph apply to
determinations made pursuant to

§ 125.3(c)(2) in the absence of applicable
guidelines and to best management
practices under section 304(e) of CWA,
which must be incerporated into permits
as requirements under sections 304, 306,
307, 318, 403 or 405, as the case may be;

{7} Issuance of the proposed permit
would in any other respect be outside
the requirements ef CWA, or regulations
issued vmder CWA.

(d) Prior to notifying the State Director
of an objection based upon any of the
grounds set forth. in paragraph (b) of this
-section, the Regional Adminigtrator;

(1) Shall consider all data transmitted
pursuant to § 123.74;

(2) May, if the information provided is
inadequate to determine whether the
proposed permit meets the guidelines
and requirements of CWA, request the
State Director to transmit to the
Regional Administrator the complete
record of the permit proceedings before
the State, or any portions of the record
that the Regional Administrator
determines are necessary for review. If
this request is made within 30 days of
receipt of the State submittal under
§ 123.74, it shall constitute an interim
objection to the issuance of the permit,
and the full period of time specified in
the Memorandum of Agreement for the
Regional Administrator’s review shall
recommence when the Regional
Administrator has received such record
or portions of the record; and

(3) May, in his or her discretion, and
to the extent feasible within the period
of time available under the
Memorandum of Agreement, afford to
interested persons an opportunity to
comment on the basis for the objection;

(e) Within 90 days of receipt by the
State Director of an objeclion by the
Regional Administrator, the State or
interstate agency or any interested
person may request that a public
hearing be held by the Regional
Administrator on the objection. A public
hearing in accordance with the
procedures of §§ 124.12 (c) and (d) shall
be held, and public notice provided in
accordance with § 124.10, whenever
requested by the State or the interstate
agency which proposed the permit or if
warranted by significant public interest
based on requests received.

(f) A public hearing held under
paragraph (e) of this section shall be
conducted by the Regional
Administrator, and, at the Regional
Administrator’s discretion, with the
assistance of an EPA pane! designated
by the Regional Administretor, in an
orderly and expeditious manner.

(g) Following the public hearing, the
Regional Administrator shall reaffirm
the original objection, modify the terms
of the objection, or withdraw the
objection, and shall notify the State of
this decision.

(h)(1) If no public heering is held
under paragraph (e) of this section and
the State does not resubmit a permit
revised to meet the Regional
Administrator’s ebjection within 90 days
of receipt of the objection, the Regional
Administrator may issve the permit in
accordance with Parlg 121, 122, and 124
of this chapter and any other guidelines
and requiremenis of CWA.

(2) If a public hearing is held nnder
paragraph (e) of this sestion, the
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Regional Administrator does not
withdraw the objection, and the State
does not resubmit a permit revised to
meet the Regional Administrator’s
objection or modified objection within
30 days of the date of the Regional
Administrator’s notification under
paragraph (g) of this section, the
Regional Administrator may issue the
permit in accordance with Parts 121, 122,
and 124 of this chapter and any other
guidelines and requirements of CWA.

(3) Exclusive authority to issue the
permit passes to EPA when the times set
out in this paragraph expire.

(i) In the case of proposed general
permits for discharges ather than from
separate storm sewers insert “or the
EPA Deputy Assistant Administratar for
Water Enforcement” after “Regional
Administrator” whenever it appears in
paragraphs (c}-{h] of this section.

(i) The Regional Administrator may
agree, in the Memorandum of
Agreement under § 123.6, fo review draft
permits rather than proposed permits. In
such a case, a proposed permit need not
be prepared by the State and
transmitted to the Regional
Administrator for review in accordance
with this section unless the State
proposes to issue a permit which differs
from the draft permit reviewed by the
Regional Administrator, the Regional
Administrafor has objected to the draft
permit, or there is significant public
comment.

§123.76 Prohibttion.

State permit programs shall provide
that no permit shall be issued when the
Regional Administrator has objected in
writing under § 123.75.

§ 123.77. Approval process.

(a) After determining that a State
program submission is complete, EPA
shall publish notice of the State’s
application in the Federal Register, and
in enough of the largest newspapers in
the State to attract statewide attention,
and shall mail notice to persons known
to be interested in such matters,
including all persons on appropriate
State and EPA mailing lists and al}
permit holders and applicants within the
State. The notice shall:

(1) Provide a comment period of not
less than 45 days during which
interested members of the public may
express their views on the State
program;

(2) Provide for a public bearing within
the State to be held no Jess thaz 38 days
after notice is published in the Pederal

(3) Indicate the oost of oblaining a
copy of the State’s submission;
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(4) Indicate - where and when the

State's submission may be reviewed by .

the publi;

(5) Indicate whom an mterested
member of the public should contaot
with any questions; and

(6) Briefly outline the fundamental
aspects of the State’s proposed program,
and the process for EPA review and -
decision.

(b) Within 90 days of the recelpt ofa
complete program submission under
§ 123.3 the Administrator shall approve
or disapprove the program based on the
requirements of this Part and of CWA
and taking into consideration all
comments received. A responsiveness .-
summary shall be prepared by the
Regional Office which identifies the
public participation activities
conducted, describes the matters
presented to the public, summarizes
significant comments received and
explains the Agency’s response to these
comments.

(c) If the Administrator approves the
State’s program he or she shall notify
the State and publish notice in the
Federal Register, The Regional
Administrator shall suspend the .
issuance of permits by EPA as of the
date of program approval,

(d) If the Administrator dxsapproves
the State program he or she shall notify
the State of the reasons for disapproval
and of any revisions or modifications to
the State program which are necessary
to obtain approval,

Subpart E—~Additional Requirements
for State Programs Under Section 404
of the Clean Water Act

§ 123.91 Purpose and scope.

(a) This Subpart.describes additional
requirements, both procedural and
substantive, for State permit programs
under section 404 of CWA (regulating
discharges of dredged or fill material}.
Because EPA does not operate the
section 404 program, the permit
requirements in Parts 122 and 124 are
relevant to section 404 programs only to
the extent they are made applicable fo
State sectionl 404 programs in § 123.7(a).
Additional permit application and
processing requirements applicable to
State 404 programs are set out in this
Subpart.

_ (b)The requirements for State section

* 404 programs are promulgated under the

authority of sections 101(e] and 501(a) of
CWA.

(c) No partial section 404 programs
will be approved by EPA. Except as
provided in § 123.92, the State program
maust regulate all discharges of dredged
or fill material into State regulated
waters, State section 404 programs-are

limited under section 404(g)(1) of CWA .
to coverage of such State regulated

" waters, See the definition of “State
regulated waters” in § 122.3.

(d) Under section 404(h)(5) of CWA,
States are entitled, after program
approval, to administer and enforce
general permits issued by the Secretary.
If the State chooses not to administer
and enforce these permits, the Secretary
retains jurisdiction until they expire. If
the Secretary has retained jurisdiction
andif a permit appeal or modification
request is not finally resolved when the
Federally issued permit expires, the
Secretary, upon agreement with the
State, may continue to retain jurisdiction
until the matter is resolved.

§ 123.92 Activities not requiring permits.
(a) Except as specified in paragraphs

- (b) and (c) of this section, any discharge

of dredged or fill material that may
result from any of the following

. ‘activities is not prohibited by or

. otherwise subject to regulation under
this subpart: :

. (1)(i) Normal farming, silviculture and
ranching activities such as plowing,
seeding, cultivating, minor drainage, and
harvesting for the production of food,
fiber, and forest products, or upland soil
and water conservation practices, as
defined in paragraph [a)(l)[m) of this
section.

(ii) To fall under t}us exemphon, the
activities specified in paragraph (a)(1)(i)
of this section must be part of an -
established (i.e., on-going) farming,
silviculture, or ranching operation.
Activities on areas lying fallow as part
of a conventional rotational cycle are
part of an established operation.
Activities which bring an area into
farming, silviculture, or ranching use are
not part of an established operation. An
operation ceases to be established when'
the area on which it was conducted has
been coverted to another use or has lain
idle so long that modifications to the
hydrological regime are necessary to
resume operations. If an activity takes
place outside the waters of the United
States, or if it does not involve a
discharge, it does not need a section 404
permit, whether or not it is part of an_
established farming, silviculture, or
ranching operation.

(iii)(A) Cultivating means physxca]
methods of soil treatment employed
within established farming, ranching
and silvicultute lands on farm, ranch, or
forest crops to aid and improve their
growth, quality or yield.

(B) Harvesting means physical
measures employed directly upon farm,
forest, or ranch crops within established

" agricultural and silvicultural lands to
bring about their removal from farm,
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forest,.or ranch land, but does not
include the construction of farm, forost,
or ranch roads.

(C)(1) Minor Drainage means: <

() The discharge or dredged or fill
material incidental to connocting upland
drainage facilities to waters of the ~
United States, adequate to effect the
removal of excess soil moisture fromi
upland croplands. (Construction and
maintenance of upland (dryland)
facilities, such as ditching and tiling,
incidental to the planting, cultivating,
protecting, or harvesting of crops,
involve no discharge of dredged or fill
material into waters of the United
States, and as such never require a
section 404 permit.};

(i) The discharge of dredged or fill
material for the purpose of installing
ditching or other such water control
facilities incidental to planting,
cul;watmg. protecting, or harvesting of
rice, cranberries or other wetland crop
species, where these aclivities and the
discharge occur in waters of the United
States which are in established use for
such agricultural and silvicultural
wetland crop production;

{iii) The discharge of dredged or fill
material for the purpose of manipulating
the water levels of, or regulating the
flow or distribution of water within,
existing mpoundments which have been
constructed in accordance with ‘
applicable requlrements of CWA, and

. which are in established use for the

production of rice, cranberries, or othor
wetland crop species;

[Note.—The provisions of paragraphs
(a)(1)({ii)(C)(2)(ii) and (iid) of this section
apply to areas that are in established use
exclusively for wetland crop production as
well as areas in established use for
conventional wetland/non-wetland crfop
rotation {e.g., the rotations of rice and

- soybeans)} where such rotation results in the

cyclical or intermittent temporary dewatoring
of such areas.}

{fv) The discharge of dredged or fill
material incidental to the emergency
removal of sandbars, gravel bars, or
other similar blockages which are
formed during flood flows or other
events, where such blockages close or
constrict previously existing
drainageways and, if not promptly
removed, would result in damage to or
loss of existing crops or would impair or
prevent the plowing, seeding, harvesting
or cultivating of crops on land in
established use for crop production.
Such removal does not include enlarging
or extending the dimensions of, or
changing the bottom elevations of, the
affected drainageway as It existed prior
to the formation of the blockage.

Removal must be accomplished within

¢
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one year of fermation of such blockages
in erder to be eligible for exemption.

(2) Miner drainage in waters of the
U.S. is limited to drainage within areas
that are part of an established farming
or silviculture operation. It does not
include drainage associated with the
immediate or gradual conversion of a
wetland to a non-wetland [e.g., wetland
species to upland species not typically
adapted to life in satmrated soil
conditions), or conversion from one
wetland use to another (for example,
silviculture to farming). In addition,
minor drainage does not include the
construction of any canal, ditch, dike or
other waterway or structure which
draims or otherwise significantly
modifies a stream, lake, swamp, bog or
any other wetland or aquatic area
constituting waters of the United States.

Any discharge of dredged or fill material -

into the waters of the United States
incidental to the construction of any
such structure or waterway requires a
permit.

- (D) Plowing means all forms of
primary tillage, inclading moldbeard,
chisel, or wide-blade, plowing, discing,
harrowing, and similar physical means
utitized on farm, forest or ranch land for
the breaking up, cutting, tarning over, or
stirring of soil to prepare it for the
planting of crops. The term does not
inelude the redistribution of spoil, rock,
sand, or other surficial materials in a
manner which changes any area of the
waters of the United States to dry land.
For example, the redistribution of
surface materials by blading, grading, or
other means to fill in wetland areas is
not plowing. Rock crushing activities
which result in the loss of natural
drainage characteristics, the reduction
of water storage and recharge
capabilities, or the overburden of
natural water filtration capacities do not
constitute plowing. Plowing will never
involve a discharge of dredged or fill
material.

(E) Seeding means the sowing of seed
and placement of seedlings to produce
farm, ranch, or forest crops and includes
the placement of soil beds for seeds or
seedlings on established farm and forest
lands.

(2) Maintenance, including emergency
reconstruction of recently damaged
parts, of currently serviceable structures
such as dikes, dams, levees, groins,
riprap, breakwaters, causeways, bridge
abutments or approaches, and
transportation structures. Maintenance
does not include any modification that
changes the character, scope, or size of
the original fill design. Emergency
reconstruction must occur within a
reasonable period of time after damage

occurs in order ta qualify for this
exemption.

{3) Construction or maintenance of
farm or stock ponds or irrigation ditches,
or the maintenance (but not
constructien) of drainage ditches. A
simple connection of an irrigation return
or supply ditch to waters of the U.S. and
related bank stabilization measures are
included within this exemption. Where a
trap, weir, groin, wall, jetty or other
structure within waters of the U.S.,
which will result in significant
discernable alterations to flow or
circulation, is consiructed as part of the
connection, such construction requires a
404 permit.

{4) Construction of temporary
sedimentation basins on a construction
site which does not include placement of
fill material into waters of the U.S. The
term “construction site™ refers to any
site involving the erection of buildings,
roads, and other discrete structures and
the installation of support facilities
necessary for construction and
utilization of such structures. The term
also includes any other land areas
which involve land-disturbing
excavation activities, including

- quarrying or other mining activities,

where an increase in the runoff of
sediment is controlled through the use of
temporary sedimentation bastns.

(5) Any activity with respect to which
a State has an approved program under
section 208(b){4) of CWA which meets
the requirements of sections 208{b)(4)
(B) and (C).

(6) Construction or maintenance of
farm roads, forest roads, or temporary
roads for moving mining equipment,
where such roads are constructed and
maintained in accordance with best
management practices (BMPs) to assure
that flow and circulation patterns and
chemical and biological characteristics
of waters of the United States are not
impaired, that the reach of the waters of
the United States is not reduced, and
that any adverse effect on the aquatic
environment will be otherwise
minimized. These BMPs which must be
applied to satisfy this provision shall
include thoge detailed BMPs described
in the State's approved program
description pursuant to the requirements
of § 123.4(h)(4), and shall also include
the following baseline provisions:

(i) Permanent roads (for farming or
forestry activities), temporary access
roads (for mining, forestry, or farm
purposes) and skid trails (for logging) in
waters of the U.S. shall be held to the
minimum feasible number, width, and
total length consistent with the purpose
of specific farming, silvicultural or
mining operations, and local topographic
and climatic conditions;
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{ii) All roads, temporary or
permanent, shall be located sufficiently
far from streams or other water bodies
(except for portions of such roads which
must cross water bodies) fo minimize
discharges of dredgeq or fill material
into waters of the U.S.;

(&i) The road £l shall be bridged,
culverted, or otherwise designed to
prevent the restriction of expected flood
flows;

(iv) The fill shall be properly
stabilized and maintained during and
following construction o prevent
erosion;

(v) Discharges of dredged or £ill
material into waters of the United States
to construct a road fill shall be made in
a manner that minimizes the
encroachment of trucks, tractors,
bulldozers, or other heavy equipment
within waters of the United States
{(including adjacent wetlands} that lie
outside the lateral boundaries of the fill
itself;

(vi) In designing, constructing. and
maintaining roads, vegetative
disturbance in the waters of the U.S.
shall be kept to a minimum;

(vii) The design, construction and -
maintenance of the road crossing shall
not disrupt the migration or other
movement of those species of aguatic
life inhabiting the water body;

(viii) Borrow material shall be taken
from upland sousrces whenever feasible;
(ix) The discharge shall not take, or
jeopardize the continued existence of, a

threatened or endangered species as
defined under the Endangered Species
Act, or adversely modify or destroy the
critical habitat of such species;

(x) Discharges into breeding and
nesting areas for migratory waterfowl,
spawning areas, and wetlands shall be
avoided if practical alternatives exist;

(xi) The discharge shall not be Jocated
in the proximity of a public water supply
intake;

(xii) The discharge shall not occarin
areas of concentrated shellfish
production;

(xiii) The discharge shall not occur in
a component of the National Wild and
Scenic River System;

(xiv} The discharge of material shall
consist of suitable material free from
toxic pollutants in toxic amounts; and

(xv) All temporary fills shall be
removed in their entirety and the area
restored to its original elevation.

(b) If any discharge of dredged or fill
material resulting from the activities
listed in paragraphs (a} (1}-{6) of this
section contains any toxic pollutant
listed under section 307 of CWA such
discharge shall be subject to any
applicable toxic effluent standard or
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prohibition, and shall reqmre a permxt
under the State program.

(c) Any discharge of dredged or fill
material into waters of the United States
incidental to any of the activities
identified in paragraphs (a) (1)-{6) of
this section must have a permit if it is
part of an activity whose purpose is to
convert.an area of the waters of-the
United States into a use to which it was
not previously subject, where the flow
or circulation of waters of the United
States may be impaired or the reach of
such waters reduced, Where the’
proposed digcharge will resultin
mgmficani discernible alterdtions to

- flow or circulation, the presumption is .
that flow or circulation may be impaired
by such alteration.

[Noto.—For example, a permnt will be
required for the conversion of a cypress
swarmp to some other use or the conversion of
a wetland from silvicultural to agncultural
use when there is a discharge of dredged or
fill materials into waters of the United States
in conjunction with construction of dikes,
drainage ditches or other works or structures
used to effect such conversion. A discharge -
which elevates the bottom of waters of the
United States without converting it to dry
land does not thereby reduce the reach of,
but may alter the flow or circulation of,
waters of the United States.]

(d) Federal projects which quahfy
under the criteria contained in section
404(r) of CWA (Federal projects . -
authorized by Congress where an EIS

has been submitted to Congress prior to "

authorization or an appropriation) are
exempt ﬁ'om‘State section 404 permit

requirements, but may be subject to .
other State or Federal requirements,

§123.93 Prohibitions.

No permit shall be issued by the State
Director in the following circumstances:

(a) When the conditions of the permit
do not comply with the requirements of
CWA, or regulations and guidelines
implementing CWA, including the
section 404(b)(1) environmental
gmdehnes (40 CFR Part 230).

(b) When the Regional Administrator,
has objected to issuance of the permit
under section 404(j) of CWA and the
objection has not been resolved.

(c) When, in the judgment of the
Secretary of the Army acting through the
'Chief of Engineers, anchorage and
navigation in or on any of the waters of
the United States would be substantially
impaired by the discharge. 4

(d) When the proposed dxscharge
would be into a defined area for which
specification as a disposal site has been
prohibited, restricted, denied, or
withdrawn by the Administrator under
section 404(c) of CWA, and the
discharge would fail to comply with the

t

Administrator’s actions under that

" authority.
.§123.94 Permitapplication.

(a) Publicity-and preapplication
consu]tatl,'gn. The State Director shall
maintain 4 program to inform, to the
extent possible, potential applicants for
permits of the requirements of the State.
program and of the steps required to
obtain permits for activities in State
regulated waters. The State Director is
encouraged to.include preapplication
consultation as part of this program to
assist applicants in understanding the

- requirements of the environmental

guidelines issued under section 404(b)(1)
of CWA (40 CFR Part 230).and in '
fulfilling permit application
requirements.,

(b) Application for permit; Except
when an activity is authorized by a
general permit under § 123.95 or is
exempt from the requirement to obtain a
permit under § 123.92, any person who
proposes to discharge dredged or fill
material into State regulated waters
shall complete, sign and submit an .
application to the State Director. State
apphcatlon forms are subject to EPA
review and approval.

. (c) Content of Application. A complete
apphpahon shall include the following
information:

(1) A complete description of the

- proposed activity including:

(i) Name, address, and phone number
of the applicant; the names, addresses,
and phone numbers of owners of
properties adjacent to the site; and, if
appropriate, the location and -
dimensions of adjacent structures;

(ii) A description of the source of the
dredged or fill material and method of
dredging used, if any; a description of
the type, composition and quantity of
the material; the proposed method of
trarisportation and disposal of the
material, including the type of
equipment to be used; and the extent (in
acres) of the area of waters of the
United States to be filled or used for
disposal;

(iii) The purpose and intended use of
the proposed activity (including whether

- itis water-dependent); a description of

the use of any structures to be erected
on the fill; and a schedule for the
proposed activity;

(iv) A list of the approvals required by
other Federal, interstate, State and local
agencies for the activity, including all .
approvals or denials received; and

(v) A vicinity map identifying the
proposed disposal site and the local -
jurisdiction closest to the disposal site.

(2) Information about the disposal site
needed to evaluate compliance with 40
CFR Part 230, including the following: -
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MA descnption of known
alternatives to the proposed discharge,
including alternative disposal sites,
construction methods, methods of
discharge, and reasons for rejecting the
alternatives; - :

(ii) A description of special aquatie
sites, public use areas, wildlife refuges,
and public water supply intakes in the
affected or adjacent areas that may
require special protection or
preservation;

(iii) Plants, fish, shellfish, and wildlife
in the disposal site which may be ,
dependent on water quality and |
quantity; -

(iv) Uses of the disposal site which
mlght affect human health and wolfaro:

(v) A description of technologies or
management pfactices by which the |
applicant proposes to minimize adverse
environmental effects of the dischargo.
Guidelines for minimizing the adverse
effects of dxscharges of dredged or fill
material are found in 40 CFR Part 230,

[Note.—The State shall provide permit
applicants with guldance, either through tho
application form or on an individual basls,
regarding the level of detail of information
and documentation required under this
paragraph. The level of detail shall bo
reasonably commensurate with the type and
size of discharge, proximity to critical arous,

- likelihood of presence of long-lived toxic

chemical substances, and degree of  °
environmental degradation.,) -

(3) One original set of drawings and
maps, or one set of drawings and maps
of reproducible quality, in¢luding:

(i) A map showing the following in
plan view:

(A) Location of the activity site
including latitude, longitude, and river
nuile, if known;

(B) Name of waterway;

(C) All applicable political (e.g.,
county, borough, town, city, etc.)
boundary lines;

(D) Names of all major roads in the
vicinity of the site including the road
providing the closest practicable access
to the site;

(E) North arrow;

(F) Arrows showing flow ‘and
circulation patterns;

(G) Existing shorelines or ordinary
high watermark;

{H) Location of known wetlands;

(1) Water depths and bottom
configuration around the project;

(J) Delineation of disposal site;

(K) Size-relationship between the
proposed disposal site and affected
waters (e.g., a ¥ acre fill in a 15-acre
wetland);

(L) Location of previously used
dredged material disposal sites with
remaining capacity in the vicinity of the



This information is reprodu

eaer

Regidter | Vol. 45, No. 85 /"

I’ CO tract

nday,

S8 el g S ARERERS ™ g

project. The map must indicate retention
levees, weirs, and any other devices for
retaining dredged or fill materials; and

(M) Location of structures, if any, in
waters of the United States immediately
adjacent to the proposed activity,
including permit numbers, if known.
Identify purposes of all structures.

(ii) A cross-sectional view of the
proposed project showing the following:

(A) Water elevations;

(B) Water depths at waterward face of
proposed work, or if dredging is
proposed, showing dredging grade;

(C) Cross-section of fill;

{D) Elevation of spoil areas;

(E} Location of wetlands; and

{F) Delineation of disposal site.

(iii) Notes on all maps or drawmgs
submitted, including:

(A) A list of names of adjacent
property owners whose property also
adjoins the water and who are not
shown in the plan view;

(B) A title block for each sheet
submitted identifying the proposed
acHvity and containing the name of the
body of water; river mile, if applicable;
name of county, State and nearest
mcorporated municipality; name of
applicant; number of the sheet and the
total number of sheets in set; and date
the drawing was prepared; and

(C) Graphic or numerical scale.

§ 123.95 General permits.

(a) Coverage. The State Director may
issue a general permit for similar
activities as specified in paragraph
{(b)(1) of this section within a defined
geographic area as specified in
paragraph (b)(2) of this section, if he or
she determines that the regulated
activities will cause only minimal
adverse environmental effects when
performed separately and will have only
minimal cumulative adverse effects on
the environment.

{(b) Conditions. In addition to §§ 122.7
and 123.97, and the applicable
requirements of § 123.98, each general
permit shall contain conditions as
follows:

(1) Activities: A specific description of
the type(s) of activities which are
authorized, including limitations for any
single operation, to ensure that the
requirements of paragraph (a) of this
section are satisfied. At a minimum,
these limitations shall include:

(i) The maximum quantity of material
that may be discharged;

(ii) The type(s) of material that may
be discharged;

(iii) The depth of fill permitted;

(iv) The maximum extent to which an
area may be modified; and

(v) The size and type of structures that
may be constructed.

(2) Area: A precise description of the
geographic area to which the general
permit applies, including, when
appropriate, limitations on the types of
waters or wetlands where operations
may be conducted, to ensure that the
requirements of paragraph (a) of this
section are satisfied.

(3) Notice: The permit shall contain a
requirement that no activity is
authorized under the general permit
unless the Director receives notice at
least 30 days in advance of the date
when the proposed activity is to
commence. The Director may require
any information in the notice necessary
to determine whether the conditions of
the general permit will be satisfied. If
within 15 days of the date of submission
of the notice the owner or operator has
not been informed by the State Director
of his or her intent to require an
individual permit application, the owner
or operator may commence operations
under the general permit.

(c) Requiring an individual permit.

(1) Upon receiving notice under
paragraph (b)(3) of this section, the State
Director may requirs, &t his discretion,
that the owner or operator apply for an
individual permit. Cases where an
individual permit may be required
include:

(i) The activity has more than a
minimal adverse environmental effect;

(ii) The cumulative effects on the
environment of the authorized activities
are more than minimal; or

(iii) The discharger is not in
compliance with the conditions of the
general permit.

(2) When the State Director notifies
the owner or operator within 15 days of
receipt of notice under paragraph (b)(3)
of this section that an individual permit
application is required for that aclivity,
the activity shall not be authorized by
the general permit.

(3) The Director may require any
person authorized under a general
permit to apply for an individual permit.

§123.96 Emergency permits.

(a) Coverage. Notwithstanding any
other provision of this Part or Part 124,
the State Director may temporarily
permit a specific dredge or fill activity if:

(1) An unacceptable hazard to life or
severe loss of property will occur if an
emergency permit is not granted; and

(2) The anticipated threat or loss may
occur before a permit can be issued or
modified under the procedures
otherwise required by this Part and Part
124.

(b) Requirements for issuance. (1) The
emergency permit shall incorporate, to
the extent possible and not inconsistent
with the emergency situation, all
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applicable requirements of §§ 122.7,
123.97 and 123.98.

(2} Any emergency permit shall be
limited in duration to the time required
to complete the authorized emergency
action, not to exceed 90 days.

(3) The emergency permit must have a
condition requiring restoration of the
disposal site (for example, removal of
fill, steps to prevent erosion). If more
than 90 days from issuance is necessary
to complete restoration, the permit may
be extended for this purpose only.

(4) The emergency permit may be oral
or written. If oral, it must be followed
within five days by a written emergency
permit.

(5) Notice of the emergency permit
shall be published and public comments
received in accordance with applicable
requirements of §§ 124.10 and 124.11 as
soon as possible but no later than 10
days after the issuance date.

(6) The emergency permit may be
terminated at any time without process
if the State Director determines that
termination is appropriate to protect
human health or the environment.

§ 123.97 Addttional condttions appiicable
to all 404 permits.

The following conditions, in addition
to those set forth in § 122.7, apply to all
404 permits:

(a) The permittee need not comply
with the conditions of this permit to the
extent and for the duration that such
noncompliance is authorized in an
emergency permit. (See § 123.96.)

{(b) Activities are not conducted under
the authority of this permit if they are
not specifically identified and
authorized in this permit.

(c) The permittee shall maintain the
authorized work area in good condition
and in accordance with the
requirements contained in this permit.

(d) If any applicable water quality
standards are revised or modified, or if
a toxic effluent standard or prohibition
under CWA section 307(a) is established
for a pollutant present in the permittee’s
discharge and is more stringent than any
limitation in the permit, the permit shall
be promptly modified to conform to the
standard, limitation or prohibition.

§ 123.98 Establishing 404 permit
conditions.

In addition to the conditions
established under § 122.8(a), each 404
permit shall include conditions meeting
the following requirements, when
applicable:

(a) Identification. A specific
identification and description of the
authorized activity, including:
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(1) The name and address of the
permittee and the permit application -
identification number; -

(2) The use or purpose of the .
discharge; : C

(8) The type and quantity of the
materials to be discharged;’

(4) Any structures proposed to be
erected on fill material; and °

{5) The location and boundaries of the
discharge site(s), including a detailed
sketch and the name and a description
of affected State regulated waters.

(b) Environmental guidelines.
Provisions ensuring that the discharge
will be conducted in compliance with
the environmental guidelines issued
under section 404(b)(1) of CWA (40 CFR
Part 230), including conditions to ensure
that the discharge will be conducted in a
manner which minimizes adverse
impacts upon the physical, chemical,
and biological integrity-of the waters of
the United States, such as requirements
for restoration or mitigation.

(c) Water quality standards. Any
requirements necessary to comply with
water quality standards established
under applicable Federal or State law. If
an applicable water quality standard is
promulgated after the permit is issued, it
shall be modified as provided in
§ 123.97(d). .

(d) Toxic effluent guidelines or
prohibitions. Requirements necessary to
comply with any applicable toxic
effluent standard or prohibition under
section 307(a) of CWA or applicable
State or local law. If an applicable toxic
effluent standard or prohibition is
promulgated after the permit is issued, it
ghall be modified as provided in
§ 123.97(d). )

(e) Best Management Practices.
Applicable BMPs approved by a
Statewide CWA. section 208(b)(4)
agency as provided in the agreement
described in § 123.102(a)(1). ‘

(f) General permits. Any conditions
necessary for general permits as
required under § 123.95,

{g) Commencement of work. A
specific date on which the permit shall
automatically expire, unless previously
revoked and reissued or modified or
continued, if the authorized work has
not been commenced.

¢

§123.99 Memorandum of Agreement with
the Secretary.

Before a State program is approved
under this Part, the State shall enter into

a8 Memorandum of Agreement with the -

Secretary. Where more than one agency
within a State has responsibility for
administering the State program, all of
the responsible agencies shall be parties
to the Memorandum of Agreement. The

Memorandum of Agreement shall
include: -

- {a) A description of State regulated
waters, as identified by the Secretary.

(b) Where an agreement is reached,
procedures for joint processing of
permits for activities which require both
a section 404 permit from the State and
a section 9 or 10 permit from the
Secretary under the Rivers and Harbors
Act of 1899, provided such procedures
satisfy the requirements of this Part.

(c) An identification of those general
permits, if any, issued by the Secretary,
the terms and conditions of which the

. State intends to-administer and enforce
upon receiving approval of its program
and a plan for transferring responsibility
for these permits to the State, including
procediires for the prompt transmission.
from the Secretary to the State Director
of relevant information not already in
the possession of the State Director
including support files for permit
issuance, compliance reports and
records of enforcement actions. In. many
instances States will lack the authority
to directly administer permits issued by
the Federal government. However,
procedures authorized under State law
may be established to transfer

-responsibility for these permits.

{d) Procedures whereby the Secretary
will, upon program approval, transfer to
the State pending section 404 permit
applications and other relevant
information, not already in the
possession of the State Director.

{e) Procedures to ensure that the State
Director will not issue a permit on the
basis of any application received from
the Secretary which the Secretary has
identified as incomplete or otherwise

. deficient until the State Director

receives information sufficient to correct
the deficiency. \

{f) A provision that the State shall not
issue any section 404 permit for a
discharge which, in the judgment of the
Secretary after consultation with the ~ .
Secretary of the Department in which
the Coast Guard is operating, would
substantially impair anchorage or
navigation. ) -

(8) Those classes or categories, if any,
of proposed State permits for which the
Secretary waives the right to reviews

(b) Other matters not inconsistent
with this Part that the Secretary and the
State deem appropriate.

. [Note—For example, where a State permit
program includes coverage of those
traditionally navigable waters in which only
the Secretary may issue section 404 permits
(by virtue of section 404(g)(1} of CWA), the

- State is strongly encouraged to establish in

this MOA procedures for joint processing of °

Federal and State permits, including joint
public notices and public hearings.]

) §123.100 Transmisslon of information to

EPA and other Federal agencles.

{a) The Memorandum of Agreement
under § 123.6 shall provide for the
following:

(1) Prompt transmission to the
Regional Administrator (by certified .
mail) and to the Corps of Engineers, the'
U.S. Fish and Wildlife Service, and theo
National Marine Fisheries Service of a
copy of all complete permit applications
received by the State Director, excopt
those for which permit review has been
waived under § 123.6(f)(1)(i). The State
shall supply EPA, the Corps of
Engineers, the U.S, Fish and Wildlife
Service, and the National Marine
Fisheries Service with copies of permit
applications for which permit reivew
has been waived whenever requested
by such agencies. Where State law
requires preparation of an
environmental impact statement (EIS) or
similar document, and such EIS or other
document is available, the EIS or other
document shall accompany the permit
application when transmitted to the
Regional Administrator.

(2) Prompt transmission to the
Regional Administrator (by certified
mail) and to the Corps of Engineers, the
U.S. Fish and Wildlife Service, and the
National Marine Fisheries Service of
notice of every action taken by the State
agency related to the consideration of
any permit application, including a copy
of each'draft permit prepared, and any
conditions, requirements, or documents
which are related to the draft permit or
which affect the authorization of the
draft permit. A draft permit shall.be
prepared by the State and transmitted to
EPA: . '

(i) At the time of transmission of the
complete permit application, for
discharges listed in § 123.6(f)(1)(i)(A)-
(E): *

(ii) Upon request of EPA. in
accordance with § 123.101(e)(3), for
discharges not listed in
§ 123.6(f)(1)(i)(A)-(E), unless EPA has
waived review under § 123.6(f)(1)(i).

(8) Prompt transmission to the
Regional Administrator, the Corps of
Engineers, the U.S. Fish and Wildlifo
Service, and the National Marine
Fisheries Service of a copy of each draft
general permit. A draft general permit
shall be prepared by the State whenever
the State intends to issue a general
permit.

(4) Transmission to the Regional
Administrator, the Corps of Engineers,
the U.S, Fish and Wildlife Service, and
‘the National Marine Fisheries Servico of
a copy of every issued permit following *
issuance, along with any and all
conditions and requirements,

'
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{b}(1) State section 404 programs shall
comply with the draft permit
requirements of §§ 124.6 (a), (c), (d), and
(e) and 124.8 for those discharges which
require a draft permit under paragraph
(a)(2) of this section and for those
discharges to be regulated by general
permits. For discharges which require a
draft permit under paragraph (a){2) of
this section, public review and EPA
review, under § 123.101, shall be based
on the permit application and the draft
permit. For discharges to be regulated
by general permits, public review and
EPA review shall be based on the draft
general permit.

{2) For all other discharges, public
review and EPA review, if not waived
under § 123.6(f){1)(i), shall be based on
the permit application. For these
discharges, States need not comply with
§§ 124.6 (a), (c), (d), and (e) or 124.8.

§ 123.101 EPA review of and objections to
State permits.

(a) The Memorandum of Agreement
shall provide that the Regional
Administrator may comment upon,
object to, or make recommendations
with respect to permit applications, draft
permits (if prepared under § 123.100), or
draft general permits within 90 days of
receipt. If the Regional Administrator
intends to comment upon, object to, or
make recommendations with respect to
a permit application, draft permit, or
draft general permit, he or she shall
notify the State Director of his or her
intent within 30 days of receipt. The
Regional Administrator may notify the
State within 30 days of receipt that there
is no comment but reserve the right to
object within 90 days of receipt, based
on any new information brought out by
the public during the comment period or
at a hearing. The Regional
Administrator shall send a copy of any
comment, objection, or recommendation
to the permit applicant.

{b) Within 90 days following receipt of
a permit application, draft permit or
draft general permit for which the
Regional Administrator has provided
notification under paragraph (a) of this
section, the Regional Administrator may
object to permit issuance. In order to
object, the Regional Administrator shall
set forth in writing and transmit to the
State Director:

(1) A statement of the reason(s) for
the objection (including the section of
CWA or regulations thereunder that
support the objection); and

(2) The actions that must be taken by
the State Director in order to eliminate
the objection (including the conditions
which the permit would include if it
were issued by the Regional
Administrator).

{c) When the State Director has
received an objection to a permit
application, draft permit, or draft
general permit under this section and
has taken the steps required by the
Regional Administrator to eliminate the
objection, a revised permit shall be
prepared and transmitted to the
Regional Administrator for review. If no
further objection is received from the
Regional Administrator within 15 days
of the receipt of the revised permit, the
Director may issue the permit.

(d) Any objection under this section
must be based upon one or more of the
following grounds:

{1) The permit application, draft
permit, or draft general permit fails to
apply, or to ensure compliance with, any
applicable requirement of this Part;

(2) In the case of any permit
application for which notification to the
Administrator is required under section
404(h)(1)(E) of CWA, the written
recommendations of an affected State
have not been accepted by the
permitting State and the Regional
Administrator finds the reasons for
rejecting the recommendations are
inadequate (see § 123.102(c));

(3) The procedures followed in
connection with processing the permit*
failed in a material respect to comply
with procedures required by CWA, by
this Part, by other regulations ard
guidelines thereunder, or by the
Memorandum of Agreement;

{4) Any finding made by the State
Director in connection with the draft
permit or draft general permit
misinterprets CWA or any guidelines or
regulations thereunder, or misapplies
them to the facts;

(5) Any provisions of the permit
application, draft permit, or draft
general permit relating to the
maintenance of records, reporting,
monitoring, sampling, or the provision of
any other information by the permittee
are inadequate, in the judgment of the
Regional Administrator, to assure
compliance with permit conditions
including water quality standards,
required by CWA, by 40 CFR Part 230,
or by the draft permit or draft general
permit;

(6) The information contained in the
permit application is insufficient to
judge compliance with 40 CFR Part 230;
or

(7) Issuance of a permit would in any
other respect be outside the
requirements of section 404 of CWA, or
regulations implementing section 404 of
CWA.

(e) Prior to notifying the State Director
of an objection based upon any of the
grounds set forth in paragraph (d) of this
section, the Regional Administrator:
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(1) Shall consider all data transmitted
pursuant to §§ 123.100 and 123.102.

(2) Shall, if the information provided
is inadequate to determine whether the
permit application, draft permit, or draft
general permit meets the guidelines and
requirements of CWA, request the State
Director to transmit to the Regional
Administrator the complete record of
the permit proceedings before the State,
or any portions of the record, or other
information, including 2 supplemented
application, that the Regional
Administrator determines are necessary
for review. This request shall be made
within 30 days of receipt of the State
submittal under § 123.100. It shall
constitute an interim objection to the
issuance of the permit, and the period of
time specified in the Memorandum of
Agreement for the Regional
Administrator's review shall be
suspended from the date of the request
and shall resume when the Regional
Administrator has received such record
or other information requested.

(3) May, in the case of discharges for
which a draft permit is not
automatically required under
§ 123.100(a)(2){i), request within 30 days
of receipt of the permit application that
the State Director prepare a draft permit
under § 123.100{a)(2)(ii). The draft
permit shall be submitted to EPA and
other Federal agencies, as required
under § 123.100{a}(2). When a draft
permit is prepared under this
subparagraph, Federal and public -
review shall recommence under
§ 123.100(b)(1). The Regional
Administrator's period for review shall
begin upon receipt of the draft permit.

[Note.~It is anticipated that draft permits
will be requested only in exceptional and/or
complex cases.} -

(4) May, at his or her discretion, and
to the extent feasible within the period
of time available under the
Memorandum of Agreement, afford to
interested persons an opportunity to
comment on the basis for the objection.

{f) Within 80 days of receipt by the
State Director of an objection by the
Regional Administrator, the State or any
interested person may request that a
public hearing be held by the Regional
Administrator on the objection. A public
hearing in accordance with the
procedures of §§ 124.12 (c) and (d) shall
be held, and public notice provided in
accordance with § 124.10, whenever
requested by the State issuing the
permit, or if warranted by significant
public interest based on requests
received.

{g) A public hearing held under
paragraph (f) of this section shall be
conducted by the Regional
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Administrator, and, at the Regional -
Administrator's discretion, with the
assistance of an EPA panel designated‘ -
by the Regional Administrator, in an
orderly and expeditious manner.

(h) Following the public hearing the
Regional Administrator shall reaffirm
the original objection, modify the terms
of the objection, or withdraw the
objection, and shall notify the State of
this decision. )

(i)(1) If no public hearing is held under
paragraph (f) of this section and the
State does not resubmit a permit revised
to meet the Regional Administrator’s -
objection or notify EPA of its intent to
deny the permit within 90 days of
receipt of the objection, the Secretary
may igsue the permit in accordance with
the guidelines and regulations of CWA.,

(2) If a public hearing is held under
paragraph (f} of this section, the
Regional Administrator-does not
withdraw the objection, and the State
does not resubmit a permit revised to
meet the Regional Administrator’s,
objection or modified objection or notify
EPA of its intent to deny the permit
within 30 days of the date of the
Regional Administrator's notification:
under paragraph (h} of this section, the
Secretary may-issue the permit in
accordance with the guidelines and
regulations of CWA,

§123.102 Coordination requirements.

(a) General coordination. (1) If the
State has a Statewide CWA section
208(b)(4) regulatory program, the State
Director ghall develop an agreement
with the agency designated fo ’
administer such program. The agreement-
shall include:

(i) A definition of the achvmes to be
regulated by each program;

(ii) Arrangements providing the ,
agencies an opportunity to comment on
prospective permits, BMPs, and other
relevant actions; and

(iii) Arrangements incorporating BMPs
developed by the section 208(b](4]
program into section 404 permits, where
appropriate.

" (2) Where a CWA section 208(b)(4)
program has been approved under
section 208(b)(4)(C), no permit shall be
required for activities for which the
Administrator has approved BMPs
under such approved program except as
provided in §§ 123.92 (b) and (c). Until
such section 208(b)(4) program has been
approved by the Administrator, a person
proposing to discharge must obtain an
individual permit or comply with a
general permit.

. (3) The State Director shall consult .
with any State agency(ies) with
jurisdiction over fish and wildlife
resources.

Cd

(b) Coordination-with other Federal
and Federal-State review processes.
State section 404 programs shall assure
coordination of State section 404 permits
with Federal and Federal-State water
related planning and review processes.

(1) The State Director shall assure that
the impact of proposed discharges will
be consistent with the Wild and Scenic
Rivers.Act when the proposed discharge
could affect portions of rivers
designated wild, recreational, scenic, or
under consideration for such
designation.

(2) Agencies with jurisdiction over
Federal and Federal-State water related
planning and review processes,
including the U.S. Army Corps of
Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Service, shall notify the-
Regional Administrator that they wish
to comment on a permit application,

"draft permit, or draft general permit

within 20 days of receipt by the Regional
Administrator of the permit application,
draft permit, or draft general permit.
Such agencies should submit their -
evaluation and commerits to the
Regional Administrator within 50 days
of receipt by the Regional Administrator
of the permit application, draft permit,

or draff general permit. The Regional
Administrator may allow any such
agency up-to an additional 30 days to
submit comments, upon request of such
agency.

(3) All comments from the U.S. Army
Corps of Engineers, the U.S. Fish and
Wildlife Service, and the National
Marine Fisheries Service on permit
applications, draft permits, and draft
general permits shall be considered by
the Regional Administrator. If the

- Regional Administrator does not adopt a

recommendation of any suchragency, he
shall consult with that agency. The final
decision to object or-to require permit
conditions shall be made by the -
Regional Administrator.

(c) Coordination with other States. If
the proposed discharge may affect the
quality of the waters of any State(s)
other than the State in which the
discharge occurs the State Director shall
provide an opportunity for such State(s)
to submit written comments withim the
public comment period on the effect of
the proposed discharge on such State(s)
waters, and to suggest additional permit
conditions. If these recommendations
are not accepted by the State Director,

" he shall notify the affected State and the

Regional Administrator in writing of his
failure to accept these
recommendations, together with his -
reasons for so doing. '
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[Note.—States are encouraged to recelve
and use information developed by the U.S.
Fish and Wildlife Service as part of the
National Wellunds Inventory as it becomes.
available.]

§ 123.103 Enforcement authority.

In addition to meeting the
requirements of § 123.9, State section
404 programs shall include procedures
which enable the State Director to
immediately and effectively halt or

. remove any unauthorized discharges of

dredged or fill material, including the
authority to issue a cease and desist
order, interim protective order, or
restoration order to any person
responsible for, or involved in, an
unauthorized discharge.

§123.104 Approval process.

(a) Within 10 days of receipt of' a
complete State section 404 program
submission under § 123.3, the
Administrator shall provide copies of
the State's submission to the Corps of
Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Service.

(b) After determining that a State
program submission is complete, EPA
shall publish notice of the State’s
application in the Federal Register, and
in enough of the largest newspapers in

_the State to attract Statewide attention,

and shall mail notice to persons known
to be interested in such matters,
including all persons on appropriate
State, EPA, Corps of Engineers, U.S. Fish
and Wildlife Service, and National -
Marine Fisheries Service mailing lists
and all permit holders and applicants
within the State. This notice shall:

(1] Provide a comment period of not
less than 45 days during which
interested members of the public may
express their views on the State
program;

(2) Provide for a public hearing within
the State to be held no less than 30 days
after notice of the hearing is published
in the Federal Register;

(3) Indicate the cost of obtaining a
copy of the State’s submission;

(4) Indicate where and when the
State’s submission may be reviewed by
the public;

(5) Indicate whom an interested
member of the public should contact
with any questions; and -

(6) Briefly outline the fundamental
aspects of the State's proposed program,
and the process for EPA review and  *
decision.

(c} Within 90 days of receipt of a
complete program submission under
§ 123.3, the Corps of Engmeers. the U.S,
Fish and Wildlife Service, and the
National Marine Fisheries Service shall
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submit any comments on the State
program.

(d) Within 120 days of the receipt of a
complete program submission under
§ 123.3, the Administrator shall approve
or disapprove the pregram based on the
requirements of this Part and of CWA
and taking into censideration all
comments received. A responsiveness
summary shall be prepared by the
Regional Office which identifies the
public participation activities
conducted, describes the matters
presented to the public, summarizes

- significant comments received, and
explains the Agency's response to these
comments. The Administrator shall
respond individually to comments
received from the Corps of Engineers,
the U.S. Fish and Wildlife Service, and
the National Marine Fisheries Service.

(e) If the Administrator approves the
State's section 404 program he or she
shall netify the State and the Secretary
and publish notice in the Federal
Register. The Secretary shall suspend
the issuance of section 404 permits by
the Corps of Engineers within the State,
except for those waters specified in
section 404{g){1) of CWA and not
identified in the program description
under § 123.4(h)(1) as State regulated
waters.

(f) If the Administrator disapproves
the State program he or she shall notify
the State of the reasons for the
disapproval and of any revisions or
modifications to the State pragram
which are necessary to obtain approval.

Subpart F~Requirements for Interim
Authorization of State Hazardous
Waste Programs

§ 123.121 Purpose and scope.

(a) This subpart specifies all of the
requirements a State program must meet
in order to obtain interim authorization
under section 3006(c) of RCRA. The
requirements a State program must meet
in order to obtain final authorization
under section 3006(b) of RCRA are
specified in Subparts A and B.

(b) Interim authorization of State
programs under this Subpart may occur
in two phases. The first phase (Phase I}
allows States to administer a hazardous
waste program in lieu of and
corresponding to that portion of the
Federal program which covers
identification and listing of hazardous
waste (40 CFR Part 261), generators (40
CFER Part 262) and transporters (40 CFR
Part 263) of hazardous wastes, and
establishes preliminary (interim status)
standards for hazardous waste
treatment, storage and disposal facilities
(40 CFR Part 265). The second phase
(Phase II) allows States with interim

authority for Phase I to establish a
permit program for hazardous waste
treatment, storage and disposal facilities
in lieu of and corresponding to the
Federal hazardous waste permit
program (40 CFR Parts 264 and 288).
States may apply for interim
authorization either sequentially
(application for interim authorization for
Phase I folowed by an amendment of
that application for Phase H) or all at
once (application for interim
authorization for both Phases I and I at
the same time) as long as they adhere to
the schedule in § 123.122.

(c) The Administrator shall approve a
State program which meets the
applicable requirements of this Subpart.

(d) Upon approval of a State program
for Phase II, the Administrator shall
suspend the issuance of Federal permits
for those activities subject to the
approved State program.

(e) Any State program approved by
the Administrator under this Subpart
shall at all times be conducted in
accordance with this Subpart.

(f) Lack of authority to regulate
activities on Indian lands does not
impair a State’s ability to obtain interim
authorization under this Subpart. EPA
will administer the program on Indian
lands if the State does not seek this
authority.

[Note.—States are advised to contact the
United States Department of Interior, Bureau
of Indian Affairs, concerning authority over
Indian lands.)

(g) Nothing is this Subpart precludes a
State from:

(1) Adopting or enforcing
requirements which are more stringent
or more extensive than those required
under this Subpart.

(2) Operating a program with a greater
scope of coverage than that required
under this Subpart. Where an approved
program has a greater scope of coverage
than required by Federal law the
additional coverage is not part of the
Federally approved program.

§123.122 Schedule.

(a) Interim authorization for Phase I
shall not take effect until Phasel
commences. Interim authorization for
Phase II shall not take effect until Phase
II commences.

(b) Interim authorization may extend
for a 24-month period from the
commencement of Phase [I. At the end
of this period all interim authorizations
automatically expire and EPA shall
administer the Federal program in any
State which has not received final
authorization.

(c) A State may apply for interim
authorization at any lime prior to
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expiration of the 6th maonth of the 24-
month peried beginning with the
commencemeant of Phase II.

(1) States applying for interim
authorization prior to the promunlgation
of Phase H shall apply only for interim
authorization for Phase I.

(2) States applying for interim
authorization after the promulgation of
Phase II but before the commencement
of Phase Il may apply either for interim
authorization for both Phase I and Phase
H or only for interim authorization for
Phase I

(3) States applying for interim
authorization after the commencement
of Phase II shall apply for interim
authorization for both Phase I and Phase
I, unless they have already applied for
interim authorization for Phase I.

(4) States which have received interim
authorization for Phase I shall amend
their original submission to meet the
requirements for interim authorization
for Phase II not later than 6 months after
the effective date of Phase II.

(d) No State may apply for interim
authorization for Phase IT unless it has
received interim authorization for Phase
I or is simultaneously applying for
interim authorization for both Phase 1
and Phase II.

§123.123 Elements of a program
submission.

(2) States applying for interim
authorization shall submit at least three
copies of a program submission to EPA
containing the following:

(1) A letter from the Governor of the
State requesting State program
approval;

(2} A complefe program description,
as required by § 123.124, describing how
the State intends to carry out its
responsibilities under this subpart;

(3) An Attorney General’s statement
as required by § 123.125;

(4) A Memorandum of Agreement
with the Regional Administrator as
required by § 123.126;

(5) An authorization plan as required
by § 123.127;

(6) Copies of all applicable State
statutes and regulations, including those
governing State administrative  ~ |
procedures.

(b) Within 30 days of receipt by EPA
of a State program submission, EPA will
notify the State whether its submission
is complete. If a State’s submission is
found to be complete, EPA’s formal
review of the proposed State program
shall be deemed to have begun on the
date of receip! of the State’s submission.
Sece § 123.135. If a State’s submission is
found to be incomplete, formal review
shall not begin until all the necessary
information is received by EPA.
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(c) If the State's submission is
materially changed during the formal -
review period, thie formal review period
shall recommence upon receipt of the .
revised submission,

(d) States simultaneously applying for.
interim authorization for both Phase 1
and Phase II shall prepare a smgle
submission,

(e) States applying for interim
authorization for Phase II shall amend
their submission for interim

authorization for Phase I as specxfied in *

§8§ 123.124 to 123.127. .

§ 123.124 Program description.

Any State that wishes to administer a
program under this Subpart shall submit
to the Regional Administrator a
complete description of the program it
proposes to administer in lieu of the
Federal program under State law. A
State applying only for interim . ]
authorization for Phage II shall amend
its program description for interim :
authorization for Phase I as necessary to
reflect the program it proposes to
administer to meet the requirements for
interim authorization for Phase I The

. program description shall include:

(a) A description in narrative form of
the scope, structure, coverage, and
processes of the State program.

(b) A description (including
organization charts) of the organization.
and structure of the State agency or
agencies which will have responsibility
for administering the program including
the information listed below, If more

. than one agency is responsible for
administration of the program, each
agency must have Statewide jurisdiction
over a class of activities. The
responsibilities of each agency must be’
delineated, their procedures for
coordination set forth, and one of the
agencies must be designated a “lead
agency” to facilitate communications
between EPA and the State agencies
having program responsibility. Where
the State proposesto administer a
program of greater scope of coverage
than is required by Federal law, the
information provided under this section
shall indicate the resources dedicated to
administering the Federally required
portion of the program.

(1) A description of the State agency
staff who will be engaged in carrying
out the State program, including the
number, occupations, and general duties
of the employées. The State need not
submit complete job descriptions for
every employee engaged in carrying out

the State program.

" (2) An itemization of the proposed or

actual costs of establishing and
administering the program, including
cost of the personnel listed in paragraph

{b)(1) of this section, cost of
administrative support and cost of
technical support.

(3) An itemization of the sources and
amounts of funding, including an
estimate of Federal grant money,
available to the State Director to meet
the costs listed in paragraph (b}(2) of
this section identifying any restrictions
or limitations upon this funding.

(c) A description of applicable State
procedures, including permitting
procedures, and any State appellate
review procedures..”

[Note.—States applying only for interim
authorization for Phase I need describe

ermitting procedures only to the extent they-
will be utilized to assure compliance with
standards substantially equivalent to 40 CFR
Part 265.]

(d) Copies-of the forms and the
manifest format the State intends to use
in its program. Forms used by the State
need not be identical to the forms used
by EPA, but should require the same
basic information. If the State chooses
to use uniform national forms it should
so note. )

(e) A complete description of the
State’s compliance monitoring and
enforcement program,

(f) A description of the State manifest
system if the State has such a system
and of the procedures the State will use
to coordinate information with other
approved State programs and the
Federal program regarding interstate
and international shipments.

(g) An estimate of thenumber of the
following:

(1) Generators;

(2) Transporters; and

(3) On- and off-site treatment, storage
and disposal facilities including a brief
description of the types of facilities and
an indication, if applicable, of the permit
status of these facilities.

§123.125 Attorney General's statement.
(a) Any State seeking to administer a
program under this Subpart shall submit
a statement from the State Attorney
General (or the attorney for those State
or interstate agencies which have .
independent legal counsel), that the
laws of the State, or the interstate
compact, provide adequate authority to
cairy out the program described under
§ 123,124 and to meet the applicable
requirements of this Subpart. This
statement shall include citations to the
specific statutes, administrative
regulations, and, where appropriate,
judicial decisions which demonstrate
adequate authority. Except as provided
in § 123.128(d), the State Attorney
General or independent legal counsel

. must certify that the enabling legislation

for the program for Phase I was in

-,

existence within 90 days of the
promulgation of Phase L In the case of a
State applying for interim authorization

~ for Phase II, the State Attorney General

or independent legal counsel mugt
certify that the enabling legislation for
the program for Phase II was in
existence within 90 days of the
promulgation of Phase II. State statutes
and regulations cited by the State
Attorney General or independent legal
counsel shall be lawfully adopted at the
time the statement is signed and shall be
fully effective by the time the program is
approved. To qualify as “independent
legal counsel” the attorney signing the
statement required by this section must
have full authority to independently
represent the State agency in court on
all matters pertaining to the State
program. In the case of a State applying
only for interim authorization for Phase
II, the Attorney General's statement
submitted for interim authorization for
Phase I shall be amended and recertified
to demonstrate adequate authority to
carry out all the requirements of this
Subpart.

[b)(l) In the case of a State applying
only for interim authorization for Phase
1, the Attorney General's statemerit shall
certify that the authorization plan under
§ 123.127(a), if carried out, would
provide the State with enabling
authority and regulations adequate to
meet the requirements for final
authorization contained in Phase 1.

(2) In the case of a State applying for
interim authorization for Phase II, the
Attorney General's statement shall
certify that the authorization plan under
§ 123.127(b), if carried out, would
provide the State with enabling
authority and regulations adequate to
meet all the requirements for final
authorization.

(c) Where a State seeks authority over
activities on Indian lands, the statement
shall contain an appropriate analysis of
the State’s authority.

§123.126 Memorandum of Agreoment,
(a) The State Director and the
Regional Administrator shall execute a
Memorandum of Agreement (MOA) In
addition to meeting the rcqulrements of
paragraph (b) of this section, and, if

" applicable, paragraph (c) of this séctlon,

the Memorandum of Agreement may
include other terms, conditions, or

. agreements relevant to the

administration and enforcement of the
State’s regulatory program which are not
inconsistent with this subpart. No
Memorandum of Agreement shall be
approved which contains provisions

* which restrict EPA’s statutory ovcrsight

responsibility. In the case of a State
applying for interim authorization for
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Phase II, the Memorandum of
Agreement shall be amended and re-
executed to include the requirements of
paragraph (c) ef this section and any
revisions to the requirements of
paragraph (b} of this section.

(b) The Memorandum of Agreement
shall include the following:

(1) Provisions for the prompt transfer
from EPA to the State of information
obtained in notificafions made pursuant
to section 3010 of RCRA and received by
EPA prior to the approval of the State
program, EPA identfication numbers for
new generators, transporters, and
treatment, storage, and disposal
facilities, and any other information
relevant to effective program operation
not already in the possession of the
State Director (e.g., pending permit
applications, comp}ance reports, etc.).

(2) Provisions specifying the frequency
and content of reports, documents, and
other information which the State is
required to submit to EPA. The State
shall allow EPA to routinely review
State records, reports, and files relevant
to the administration and enforcement
of the approved program. State reports
may-be combined with grant reports
when appropriate.

(3) Provisions on the State’s
compliance monitoring and enforcement
program, including:

(i) Provisions for coordination of
compliance monitoring activities by the
State and EPA. These may specify the
basis on which the Regional
Administrator will select facilities or
activities within the State for EPA
inspection. The Regional Administrator
will normally notify the State at least 7
days before any such inspection; and

(ii) Procedures to assure coordination
of enforcement activities.

(4) Provisions for modification of the
Memorandum of Agreement in
accordance with this Part.

(5) A provision allowing EPA to
conduct compliance inspections of all
generators, transporters, and HWM
facilities during interim authorization.
The Regional Administrator and the
State Director may agree to limitations
regarding compliance inspections ef
generators, transporters, and non-major
HWM facilities.

(6) A provision that no limitations on
EPA compliance inspections of
generalors, transporters, and non-major
HWM facilities under paragraph (b)(5)
of this section shall restrict EPA’s right
to inspect any HWM facility, generator,
or transporter which it has cause to
believe is not in compliance with RCRA;
however, before conducting such an
inspection, EPA will normally allow the
State a reasonable opportunity to

conduct a compliance evaluation
inspection.

(7) A provision delineating respective
State and EPA responsibilities during
the interim authorization pesiod.

(c) In the case of a State applying for
interim authorization for Phase 1I, the
Memorandum of Agreement shall also
include the following:

(1) Provisions for prompt transfer from
EPA to the State of pending permit
applications and support files for permit
issuance. Where existing permits are
transferred to the State for
administration, the Memorandum of
Agreement shall contain provisions
specifying a procedure for transferring
responsibility for these permits. If a
State lacks the authority to directly
administer permits issued by the Federal
government, a procedure may be
established to transfer responsibility for
these permits.

(2) Provisions specifying classes and
categories of permit applications and
draft permits that the State Director will
send to the Regional Administrator for
review and comment. The State Director
shall promptly forward to EPA copies of
permit applications and draft permits for
all major HWM Iacilities. The Regional
Administrator and the State Director
may agree to limitations regarding
review of and comment on permit
applications and draft permits for non-
major HWM facilities. The State
Director shall supply EPA copies of final
permits for all major HWM facilities.

(3) Where appropriate, provisions for
joint processing of permits by the State
and EPA for facilities or activities which
require permits under different
programs, from both EPA and the State.

§ 123,127 Authorization plan.

The State must submit an
“authorization plan” which shall
describe the additions and modifications
necessary for the State program to
qualify for final authorization as soon as
practicable, but no later than the end of
the interim authorization period. This
plan shall include the nature of and
schedules for any changes in State
legislation and regulations; resource
levels; actions the State must take to
conirol the complete universe of
hazardous waste listed or designated
under section 3001 of RCRA as soon as
possible; the manifest and permit
systems; and the surveillance and
enforcement program which will be
necessary in order for the State to
become eligible for final authorization.

(2) In the case of a State applying only
for interim authorization for Phase I, the
authorization plan shall describe the
additions and modifications necessary
for the State program to meet the
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réquirements for final authorization
contained in Phase I

(b) In the case of a State applying for
interim authorization for Phase II, the
authorization plan under paragraph (a)
of this seclion shall be amended to
describe the further additions and
modifications necessary for the State
program to meet all the requirements for
final authorization.

§123.128 Programrequirements for
Interim authorization for Phase I.

The following requirements are
applicable to Stales applying for interim
authorization for Phase L. If a State does
not have legislative aunthority or
regulatory control over certain activities
that do not occur in the State, the State
may be granted interim authorization for
Phase I provided the State anthorization
plan under § 123.127 provides for the
development of a complete program as
soon as practicable after receiving
interim authorization.

(a} Requirements for identification
and listing of hazardous wasfe. The
State program must contro! a universe of
hazardous wastes generated,
transporied, treated, stored, and
disposed of in the Stafe which is nearly
identical o that which would be
controlled by the Federal program nnder
40 CFR Part 261.

(b} Requirements for generalors of -
hazardous waste. (1) This paragraph
applies unless the Stafe comes within
the exceptions described under
paragraph (d} of this section.

(2) The Stale program must cover all
generators of hazardous wastes
controlled by the State.

(3) The State shall have the authority
to require and shall require all
generators covered by the State program
to comply with reporting and
recordkeeping requirements
substantially equivalent to those found
at 40 CFR §§ 262.40 and 262.41.

(4) The State program must require
that generators who accumulate
hazardous wastes for short periods of
time prior to shipment do so in a manner
that does not present a hazard to human
health or the environment.

(5) The State program shall provide
requirements respecting international
shipments which are substantially -
equivalent to those at 40 CFR § 262.50,
except that advance notification of
international shipment, as required by
40 CFR § 262.50{b){1) shall be filed with
the Administrator. The State may
require that a copy of such advance
notice be filed with the State Director, or
may require equivalent reporting
procedures.

[Note.—~Such notices shall be mailed to
Hazardous Waste Export, Division for
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Oceans and Regulatory Affairs (A-107), U.S. *
Environmental Protection Agency, =~
Washington, D.C. 20460.]

(6) The State program must require
that such generators of hazardous waste
who transport (or offer for transport)
such hazardous waste off-site use a
manifest system that ensures that inter-
and intrastate shipments of hazardous"
waste are designated for delivery, and,
in the case of intrastate shipments, are
delivered only to-facilities that-are .
authorized to operate under an
approved State program or the Féderal
program,

[7) The State manifest system must

.. require that:

I3

(i) The manifest itself identify the
generator, transporter, designated
facility to which the hazardous waste
will be transported, and the hazardous
waste being transported;

(ii) The manifest accompany all
wastes offered for transport, except in
the case of shipments by rail or water
specified in §8 262.23(c) and 263. 20[e)
and

(iii) Shipments of hazardous waste
that are not delivered to a designated
facility are either identified and reported
by the generator to the State in which
the shipment originated or are
independently identified by the State in -
which the shipment originated.

(8) In the case of interstate shipments
‘for which the manifest has not been
returned, the State program must
provide for notification to the State in
which the facility designated on the
manifest is located and to the State in
which the shipment may have been -
delivered (or to EPA in the case of
unauthorized States).

(c) Requirements for transporters of
hazardous wastes. (1) This paragraph
applies unless the State comes within
the exceptions described under
paragraph (d) of this section.

(2) The State program must cover all
transporters of hazardous waste -
controlled by the State. :

(3) The State shall have the authonty
to require and shall require all
transporters covered by the State
program to comply with recordkeeping
requirements substantially equivalent to
those found at 40 CFR § 263.22.

(4) The State program must require
such transporters of hazardous waste to
use a manifest system that ensures that
inter- and intrastate shipments of
hazardous waste are delivered only to
facilities that are authorized under an
approved State program or the Federal
program. ’

(6) The State program must require

that transporters carry the manifest with -

all shipments, except in the case of

shipments by rail or water specified in
40 CFR § 263.20(e).

(6) For hazardous wastes that are
dlscharged in transit, the State program
must requu'e that transporters notify
appropnate State, local, and Federal
agencies of the discharges, and clean up
the wastes or take action so that the
wastes do not present a hazard to
human health or the environment. These
requirements shall be substantially
equivalent to those found at 40 CFR
§8 263.30 and 263.31.

(d) Limited exceptions from generator,
transporter, and related manifest
requirements. A State applying for
interim authorization for Phase I which
meets all the requirements for such
interim authorization except that it does
not have statutory or regulatory
authority for the manifest system or
other generator or transporter
requirements discussed in paragraphs
(b) and {c) of this section may be
granted interim authorization, if the
State authorization plan under § 123.127
delineates the necessary steps for

. obtaining this authority no later than the

end of the interim authorization period
under § 123.122(b). A State may apply
for interim authorization to implement
the manifest system and other generator
and transporter requirements if the
enabling legislation for that part of the
program was in existence within 90 days
of the promulgation of Phase L If such
application is made, it shall be made as
part of the State’s submission for interim
authorization for Phase II. Until the
State manifest syster and other
generator and transporter requirements
are approved by EPA, all Federal
requirernents for generators and
transporters (including use of the

Federal manifest system) shall apply in

such States and enforcement
responsibility for that part of the
program shall remain with the Federal '
Government. The universe of wastes for
which these Federal requirements apply
shall be the universe of wastes

controlled by the State under paragraph

(a) of this section.

(e) Requirements for hazardous waste
treatment, storage, and disposal
facilities. States must have standards
applicable to HWM-facilities which are
substantially equivalent to 40 CFR Part
265. State law shall prohibit the
operation of facilities not in compliance
with such standards. These standards

- shall include:

(1) Preparedness for and prevention of
releases of hazardous waste controlled
by the State under paragraph (a) of this
section and contingency plans and
emergency procedures to be followed in
the event of a release of such hazardous
waste, . . - .
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(2) Closure and post-closure
requirements;

(3) Groundwater monitoring;

(4) Security to prevent unknowing and
unauthorized access to the facility;

(5) Facility personnel training;

(6) Inspection, monitoring,
recordkeeping, and reporting;

{7) Compliance with the manifest
system including the requirement that
the faclhty owner or operator or the
State in which the facility is located
must return a copy of the manifest to the
generator or to the State in which the
generator is located indicating delivery
of the waste shipment; and

(8) Other facility standards to the
extent that they are included in 40 CFR
Part 265, except that Subpart R
(standards for injection wells) may be
included in the State standards at the
State’s option.

(f) Requirements for enforcement

. authority. (1) Any State agency

administering a program under thig
Subpart shall have the followmg
authority to remedy violations of State
program requirements:

(i) Authority to restrain immediately
by order or by suit in State court any
person from engaging in any
unauthorized activity which is
endangering or causing damage to
public health or the environment;

(i) To sue in courts of competent
jurisdiction to enjoin any threatened or
continuing violation of any program
requirement, including, where .
appropriate, permit conditions, without
the necessity of a prior revocation of the
permit; and

(iii) For any program violation, to
assess or sue to recover in court civil
penalties in at least the amount of $1000
per day or to seek criminal fines in at
least the amount of $1000 per day.

(2) Any State agency administering a
program under this Subpart shull
provide for public participation in the
State enforcement process by providing
either:

(i) Authority which allows
intervention as of right in any civil or
administrative action to obtain remedies
specified in paragraph (f)(1) of this
section by any citizen having an interest

_ which is or may be adversely affected;

or

(if) Assurance that the State agency or
enforcement authority will:

(A) Investigate and provide written
responses to all citizen complaints
submitted pursuant to the procedures
specified in paragraph (g)(2)(iv) of this
section;

{B) Not oppose intervention by uny
citizen where permissive intervention
may be authorized by statute, rule, or
regulation; and
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(C) Publish and provide at least 30
days for public comment on any
proposed settlement of a State
enforcement action.

(g) Requirements for compliance
evaluation programs. (1) A State
program under this Subpart shall have
procedures for receipt, evaluation,
recordkeeping, and investigation for
possible enforcement of all required
notices and reports.

(2) A State program shall have
independent inspection and surveillance
authority and procedures to determine
compliance or noncompliance with
applicable program requirements. This
shall include:

(i) The capability to make
comprehensive surveys of any activities
subject to the State Director's authority
in order to identify persons subject to
regulation who have failed to comply
with program requirements;

(ii) A program for periodic inspections
of the activities subject to regulation;

(iii) The capability to investigate
evidence of violations of applicable
program and permit requirements; and

{iv) Procedures for receiving and
ensuring proper consideration of
information submitted by the public
about violations. Public effort in
reporting violations shall be encouraged,
and the State Director shall make
available information on reporting
procedures.

(3) The State officers engaged in
compliance evaluation activities shall
have authority to enter any conveyance,
vehicle, facility, or premises subject to
regulation or in which records relevant
to program operation are kept in order
to inspect, monitor, or otherwise
investigate compliance with the State
program. States whose law requires a
search warrant prior to entry conform
with this requirement.

(4) Investigatory inspections shall be
conducted, samples shall be taken, and
other information shall be gathered in a
manner (e.g., using proper “chain of
custody™ procedures) that will produce
evidence admissible in an enforcement
proceeding or in court.

§ 123.129 Additional program
requirements for interim authorization for
Phase ll.

In addition to the requirements of
§ 123.128, the following requirements are
applicable to States applying for interim
authorization for Phase IL

(a) State programs must have
standards applicable to hazardous
waste management facilities that
provide substantially the same degree of
human health and environmental
protection as the standards promulgated
under 40 CFR Parts 264 and 266.

(b) State programs shall require &
permit for owners and operators of
those hazardous waste treatment,
storage, and disposal facilities which
handle any waste controlled by the
State under § 123.128(a) and for which a
permit is required under 40 CFR Part
122, The State program shall prohibit the
operation of such facilities without a
permit, provided States may authorize
owners and operators of facilities which
would qualify for interim status under
the Federal program (if State law so
authorizes) to remain in operation
pending permit action. Where State law
authorizes such continued operation it
shall require compliance by owners and
operators of such facilities with
standards substantially equivalent to
EPA'’s interim status standards under 40
CFR Part 265.

(c) All permits issued by the State
under this section shall require
compliance with the standards adopted
by the State in accordance with
paragraph (a) of this section.

(d) State programs shall have
requirements for permitting which are
substantially equivalent to the
provisions listed in §§ 123.7(a) and (b).

(e) No permit may be issued by a
State with interim authorization for
Phase II with a term greater than ten
years.

§ 123.130 Interstate movement of
hazardous waste.

(a) If a waste is transported froma
State where it is listed or designated as
hazardous under the program applicable
in that State, whether that is the Federal
program or an approved State program,
into a State with interim authorization
where it is not listed or designated, the
waste must be manifested in accordance
with the laws of the State where the
waste was generated and must be
treated, stored, or disposed of as
required by the laws of the State into
which it has been transported.

{b) If a waste is transported from a
State with interim authorization where it
is not listed or designated as hazardous
into a State where it is listed or
designated as hazardous under the

-program applicable in that State,

whether that is the Federal program or
an approved State program, the waste
must be treated, stored, or disposed of in
accordance with the law applicable in
the State into which it has been
transported.

(c) In all cases of interstate movement
of hazardous waste, as defined by 40
CFR Part 261, generators and
transporters must meet DOT
requirements in 49 CFR Parts 172, 173,
178, and 179 [e.g., for shipping paper,
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packaging, labeling, marking, and
placarding).
§123.131 Progress reports.

The State Director shall submit a
semi-annual progress report to the EPA
Regional Administrator within 4 weeks
of the date 8 months after Phase I
commences, and at 6-month intervals
thereafter until the expiration of interim
authorization. The reports shall briefly
summarize, in a manner and form
prescribed by the Regional
Administrator, the State’s compliance in
meeting the requirements of the
authorization plan, the reasons and
proposed remedies for any delay in
meeting milestones, and the anticipated
problems and solutions for the next
reporling period.

§ 123.132 Sharing of information.

(a) Any information obtained or used
in the administration of a State program
shall be available to EPA upon request
without restriction. If the information
has been submitted to the State under a
claim of confidentiality, the State must
submit that claim to EPA when
providing information under this
Subpart. Any information obtained from
a State and subject to a claim of
confidentiality will be treated in
accordance with the regulations in 40
CFR Part 2. I EPA obtains from a State
information that is not claimed to be
confidential, EPA may make that
information available to the public
without further notice.

{b) EPA shall furnish to States with
approved programs the information in
its files not submitted under a claim of
confidentiality which the State needs in
order to implement its approved
program. EPA shall furnish to States
with approved programs information
submitted to EPA under a claim of
confidentiality, which the State needs in
order to implement its approved
program, subject to the conditions in 40
CFR Part 2.

§123.133 Coordination with other
programs.

(a) Issuance of State permits under
this Part may be coordinated, as
provided in Part 124, with issuance of
NPDES, 404, and UIC permits whether
they are controlled by the State, EPA, or
the Corps of Engineers.

{b) The State Director of any
approved program which may affect the
planning for and development of
hazardous waste management facilities
and practices shall consult and
coordinate with agencies designated
under section 4008{b) of RCRA (40 CFR
Part 255) as responsible for the
development and implementation of

-
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- permit in-accordance with the
" procedures of Part 124, SubpartE or

‘stated in commenting on the permit.

State solid waste management plans- .
under section 4002(b) of RCRA [40 CFR
Part 256). . ie

§123.134° EPAreview of State permits.

{a) The Regional Administrator may
comment on permit apphcahons and -
draft permits as provided in the
Memorandum of Agreement under
§ 123.126. "

(b) Where EPA indicates,in a
comment, that issuance of the permit
would be inconsistent with the approved
State program, EPA shall include in the
comment: .

(1) A statement-of the Teasons for the
comment (including the section of RCRA
or regulations promulgated thereunder
that support the comment); and

(2)- The actions-that should be taken
by the State Director in order to.address
the comments (including the conditions
which the permit would include if it -
were issued by the Regional - ~
Administrator).

(c) A copy of any comment shall be' -
sent to the permit applicant by the
Regional Administrator.

(d) The-Regional Administrator shall

apphcatlon or draft permit that that
condition was necessary. .
(4) The Regional Administrator may
take action under section 7003 of RCRA
- agdinst a permit holder at any time
whether ornot the permit holder is
-complying with the permit conditions..

. §123.135 Approval process.

() Within 30 days of receiptof a ;.
complete program submission for
interim authorization, the Regional
Administrator shall:

(1) Issue notice in the Federal Register

a public hearing on the State’s
-application for interim authorization.
‘Such public hearing will be held by EPA
no earlier than 30 days after notice of
“the hearing, provided that if significant
public interest in a hearing'is not
expressed, the hearing may be cancelled
if'a statement to this-effect is included in
the public notice. The State shall
participate in any public hearing held by
EPA,

(2) Afford the public 30 days after the
~notice to.comment on the State’s
submission; and

(3) Note the availability of the State’ 5.
sBubmission for inspection and copying
by the public. The State submission -
shall, at a minimum, be available in the
main office of the lead State agency and
in the EPA Regional Office.

(b) Within 90 days of the notice in the
-". Federal Register required- by paragraph
(a)(1) of this section, the Administrator
shall make a final determination
whether or not to approve the State’s
program taking into account any
comments submitted.-The Administrator
will give notice of this final
determination in the Federal Register
and in accordance with § 123 39[a)[1]
The notification shall include a concise
statement of the reasons for this
determination, and a response to
significant comments received.

(c) Where a State has received interim
authorization for Phase I the same
procedures required in paragraphs [a]
condition that the Regional and (b) of this section shall be used in
Administrator in commenting on the determining whether this amended
permit application or draft permit stated  program submission meets the
was necessary to implement approved | requirements of the Federal program.

State program requirements, whether or
not that cgorndxtior? was included in the §123.136 Withdrawal of State’programs.
(a) The criteria and procedures for

final permit. .
(3) The Regional Admmlstrator may withdrawal set forth in §§ 123.14 and 15
apply to this section.

not take action under section 3008(a)(3)
of RCRA against a holder of a State- (b) In addition to the criteria in
§ 123.14, a State program may be

issued permit on the ground that the

permittee is not complying with a - withdrawn if a State which has obtained

condition necessary to implement interim authorization fails to meet the

approved State e program requirements schedule for or accomplish the additions

unless the Regional Administrator or revisions of its program setforth in its
authonzatlon plan. .

that the State has met or refuted hls or .-
her concerns, .

(e) Under section 3008(a](3] of RCRA
EPA may terminate a State-issued

bring an enforcement action in- -
accordance with-the procedures of 40
CFR Part 22 in the case-of aviolation of
a State program requirement. In
exercising these authorities, EPA will
observe the following conditions:

(1) The Regional Administrator may
take action under section 3008(a)(3) of
RCRA against a holder of a-State-issued
permit at any time on the ground that
the permittee is not complying with a
condition of that permit.

(2) The Regional Administrator may
take action under section 3008(a)(3) of
RCRA against a holder of a State-issued
permit at any time on the ground that
the permittee is not complying with a
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> and in accordance with § 123.39(a}(1) of .

* 1242 Definitions.
~"124.3 . Applicationfora permit, - -
- 1244 Consolidation of permit processing.

-§ 123.137 Reverslon of State programs.

(a) A State program approved for
interim authorization for Phase I shall
términaté on the last day of the 6th

- month after the effective date of Phase II

and EPA shall administer and enforce
the Federal program in the State
commencing on that date if the State has
failed to submit by that date an
amended submission pursuant to

§ 123.122(c)(4).

(b) A State program approved for
interim authorization for Phase I shall
terminate and EPA shall administer and
enforce the Federal program in the State

“if the Regional Administrator

determines pursuant to § 123.135(c) that
a program submission amended
pursuant to § 123.122(c)(4) does not mect
the requirements of the Federal program,

PART 124—PROCEDURES FOR
DECISIONMAKING

Subpart A~—General Program Requlrementé

Sec,
124.1 Purpose and scope.

124.5 Modification, revocation and
reissuance, or termination of permits.

1248 Draft permit.

124.7- Statement of basis.

1248 Fact sheet.

1249 Administrative record for draft
permits when EPA is the permitting
authority.

12410 -Public notice of permit actions and
public comment period.

12411 Public comments and requests for
public hearings.

124.12 Public hearings.

124.13 Obligation to raise issues and

- provide information during the public
comment period.

12414 Reopening of the public comment
period.

12415 Issuance and effective date of permit.

124.16 Stays of contested permit conditions.

124.17 -Response to comments.

12418 Administrative record for final
permit when EPA ig the permitting
authority.

124.19 Appeal of RCRA, UIC and PSD
permits,

124.20 Computation of time.

124.21 Effective date of Part 124,

Subpart B—Specific Procedures Applicable
to RCRA Permits [reserved]

Subpart C—Specific Procedures Applicable

to PSD Permits

12441 Definitions applicable to PSD
permits.

124.42 Additional procedures for PSD
permits affecting Class I areas.

Subpart D—Specific Procedures Applicable
to NPDES Permits

124.51 Purpose and scope.
124.52 Permits required on a case-by-caso
basis.

. ' ' f .
This information is reproduced with permission from HeinOnline, under contract to EPA. By-including this material, EPA does not endorse HeinOnline.

- Federal Register -/ ‘Vol: 45, No. 98 /- Monday; May 19, 1980- /-Rules and Regulations

+
!



This information is reproduced with permission from HeinOnline, under contract to EPA. By including this material, EPA does not endorse HeinOnline.

Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

33485

12453 State certification.

124.54 Special provisions for State
certification and concurrence on
applications for section 301(h} variances.

12455 Effect of State certification.

124.56 Fact sheets.

124.57 Public notice.

124.58 Special procedures for EPA-issued
general permits for point sources other
than separate storm sewers.

124.59 Conditions requested by the Corps of
Engineers and other government
agencies.

124.60 Issuance and effective date and stays

+  of NPDES permits.

124.61 Final environmental impact
statement.

124.62 Decision on variances.

124.63 Procedures for variances when EPA
is the permitting authority.

124.64 Appeals of variances.

124.65 Special procedures for discharge into
marine waters under section 301(h).

124.66 Special procedures for decisions on
thermal variances under section 316(a).

Subpart E-~Evidentiary Hearing for EPA-

Issued NPDES Permits and EPA-Terminated

RCRA Permits

124.71 Applicability.

124.72 Definitions.

12473 Filing and submission of documents.

124.74 Requests for evidentiary hearing.

12475 Decision on request for a hearing.

12476 Obligation to submit evidence and
raise issues before a final permit is
issued. )

124,77 Notice of hearing.

124,78 Ex parte communications.

124,79 Additional parties and issues.

124.80 Filing and service. )

124.81 Assignment of Administrative Law
Judge.

124.82 Consolidation and severance.

124.83 Prehearing conferences.

Summary determination.

Hearing procedure.

Motions.

Record of hearings.

124.88 Proposed findings of fact and
conclusions; brief.

124.89 Decisions.

124.90 Interlocutory appeal.

124.91 Appeal to the Administrator.

Subpart F—Non-Adversary Panel

Procedures

124.111 Applicability.

124112 Relation to other Subparts.

124113 Public notice of draft permits and
public comment period.

124114 Request for hearing.

124115 Effect of denial of or absence of
request for hearing.

124116 Notice of hearing.

124.117 Request to participate in hearing.

124.118 Submission of written comments on
draft permit.

124.119 Presiding Officer.

124120 Panel hearing.

124,121 Opportunity for cross-examination.

124.122 Record for final permit.

124123 Filing of brief, proposed findings of
fact and conclusions of law and
proposed modified permit.

124.124 Recommended decision.

124125 Appeal from or review of
recommended decision.

124.126 Final decision.

124127 Final decision if there is no review.

124.128 Delegation of authority; time
limitations.

Appendix A to Part 124—Guide to
Decisionmaking under Part 124,

Authority: Resource Conservation and
Recovery Act, 42 U.S.C. § 6001 e! scq; Safe
Drinking Water Act, 42 U.S.C. § 300{f) el seq;
Clean Water Act, 33 U.S.C. § 1251 e! seq: and
Clean Air Act, 42 U.S.C. § 1857 el seq.

Subpart A—General Program
Requirements

§ 124.1 Purpose and scope.

{a) This Part contains EPA procedures
for issuing, modifying, revoking and
reissuing, or terminating all RCRA, UIC,
PSD and NPDES "permits” other than
RCRA and UIC “emergency permits”
{see §§ 122.27 and 122.40) and RCRA
“permits by rule” (§ 122.26}. The latter
kinds of permits are governed by
Subpart A of Part 122. RCRA interim
status and UIC authorization by rule are
not “permits"” and are covered by
specific provisions in Subpart A of Part
122, This Part also does not apply to

Hearings Avallable Under This Part

permits issued, modified, revoked and
reissued or terminated by the Corps of
Engineers. Those procedures are
specified in 33 CFR Parts 320~327.

{b) Part 124 is organized into six
subparts. Subpart A contains general
procedural requirements applicable to
all permit programs covered by these
regulations. Subparts B through F
supplement these general provisions
with requirements that apply to only one
or more of the programs. Subpart A
describes the steps EPA will follow in
receiving permit applications, preparing
draft permits, issuing public notice,
inviting public comment and holding
public hearings on draft permits.
Subpart A also covers assembling an
administrative record, responding to
comments, issuing a final permit
decision, and allowing for
administrative appeal of the final permit
decision. Subpart B is reserved for
specific procedural requirements for
RCRA permits. There are none of these
at present but they may be added in the
future. Subpart C contains definitions
and specific procedural requirements for
PSD permits. Subpart D applies to
NPDES permits until an evidentiary
hearing begins, when Subpart E
procedures take over for EPA-issued
NPDES permits and EPA-terminated
RCRA permits. Subpart F, which is
based on the “initial licensing”
provisions of the Administrative
Procedure Act (APA), can be used
instead of Subparts A throughE in
appropriate cases.

(c) Part 124 offers an opportunity for
three kinds of hearings: a public hearing
under Subpart A, an evidentiary hearing
under Subpart E, and a panel hearing
under Subpart F. This chart describes
when these hearings are available for
each of the five permit programs.

Subpart
Programs (A) i3] F)
Pubkc heanng Ewdentacy hearing Panel hearing
RCRA On deaft pert. at Drector's discrebon of oa re- (1) Pormet tarmunabon (RTAA seztonJ008) . __ (1) Al AA's discreton in heu of public hearing
quest (§ 124.12). (2) With NPDES evidontary heanng (5 124 T4(021 (3§ 124.12 and 124.111(2)(T)).
{21 When consohdaled with NPDES draft permst
processed under Subpart F (§124.111(a) (1))
UG . o sensmarsmsssecsemmnmeenne ON Gir2fL pormt, at Dwector's discretion or on - Wiah NPDES ewdentary heanng (§ 124 74(0X2)) (1) At RA's dacreton n keu of pubbc hearing
quest (§ 124.12). {§% 12412 and 124.111(a}3)).
{2) When conscidated with NPFDES drait permst
processed under Subpart F (F 124.111{aX1)().
PSD On deaft permat, at Dvector’s discrebon or on re-  Not avadable (§ 124.71(¢)). .~ . .o . ¥hen corsordated with NPDES draft permat proc-
quest (§124.12). essed under Subpart F f RA deterrmines that CAA
one year deading wil nct be wolated.
NPDES (other than general On draft permdt, at Direclor’s discrebon of on re- (1) On request 1o challenge any permt conditon or (1) At RA's discretion when first decsion on permit
permit). quest (§ 124.12). vahance (§ 124 74) of vanance request (§ 124.111).
. (2) At RA's dacreton for any 301(R) request (2} At RA's discreton when request for evdentary
(§ 124 64{0)} hearing s granted under §124.75(a)2).
(3% 124.74(cK8) and 124.111(a}2)).
(3)(:11?4“&‘1(?“% for any 301(h) request
NPDES (general potmf) .ewseee. On deaill permit, at Dweclor's descrebon or on re- Not avadable (§ 124, 7118) o e, oo oo ... AL RAS ciyaebcn in kou of public heanng
quest (§ 124.12). (§ 124.131(a}3))
404 On draft permet or on applicaton when no draft Not avadable (§ 124 71) . Not avadable (5 124.111).

permit, at Dwector’s discrebon or on request

(§124.12).
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(d) This Part is desxgned to allow
permits for a given facility under two or
more of the listed programs to be
processed separately or together at the ,
choice of the Regional Administrator.
This allows EPA to combinethe
processing of permits only-when
appropriate, and not necessarily in all
cases. The Regional Administrator may
consolidate permit processing when the
permit applications are submitted, when
draft permits are prepared, or when final
permit decisions are issued. This Part
also allows consolidated permits to be
subject to a single public hearing under
§ 124.12, a single evidentiary hearing
under § 124.75, or a single non-
adversary panel hearing under § 124.120.
Permit applicants may recommend -
whether or not their applications should
be consolidated in any given case.

(e) Certain procedural requirements
set forth in Part 124 must be adopted by
States in order to gain EPA approval to
operate RCRA, UIC, NPDES, and 404

‘permit programs. These requirements
are listed in § 123.7 and signaled by the
following words at the end of the ‘
appropriate Part 124 section or
paragraph heading: (applicable to State

programs, see § 123.7). Part 124 does not .

apply to PSD permits issued by an
approved State.

(f) To coordinate decisionmaking
when different permits will be issued by
EPA and approved State-programs, this
Part allows applications to be jointly
processed, joint comment periods and
hearings to be held, and final permits to
be issued on a cooperative basis
whenever EPA and a State agree to take
such stepsin general or in individual
cases, These joint processing
agreements may be provided in the
Memorandum of Agreement developed
* under § 123.6.

§ 124.2 Definitions.

(a) The definitions in Part 122 apply to
this Part except for PSD permits which
are governed by the definitions in
§ 124,41,

(b) For the purposes of Part 124, the
term “Director” means the State
Director or Regional Administrator and
is used when the accompanying
provision is required of EPA
administered programs and of State
programs under-§ 123.7. The term

-

“Regnonal Admuustrator is used when

the accompanying provision applies

exclusively to EPA-issued permits and is

not applicable to State programs under

~ § 123.7. While States are not required to

implement these latter provisions, they
are not precluded from doing so,
notwithstanding use of the term
“Regional Administrator.”

(c) The term “formal hearing” means
any evidentiary hearing under Subpart E
or any panel hearing under Subpart F
but does not mean a public hearing
conducted under § 124.12.

§ 124.3 Application fora permlt.

(a) (Applicableto State programs, see
§ 123.7). (1) Any person who requires a
permit under the RCRA, UIC, NPDES, or
PSD programs shall complete, sign, and
submit to the Director an application for
each permit required under §§ 122.21
(RCRA), 122.31 (UIC), 40 CFR 52.21
(PSD), and 122.51 (NPDES). Applications
are not required for RCRA permits by
rule (§ 122.26), underground injections
authorized by rule (§ 122.37), NPDES
general permits (§ 122.59) and 404
general permits (§ 123.95).

(2) The Director shall not begin the
processing of a permit until the
applicant has fully complied with the

" application requirements for that permit.

See §§ 122.4, 122.22 (RCRA), 122:38
(UIC), 40 CFR 52.21 (PSD), and 122.53
(NPDES).

(3) Permit applications {except for
PSD permits) must comply with the
signature and certification requirements
of § 122.6.

. -(b) In the case of a PSD permit issued
to a facility or activity which 40 CFR

§ 52.21(k) exempts from the
requirements of § 52.21 (1), (n), and (p),
no proceedings under this Part shall be
held to the extent that the Regional
Administrator determines that
proceedings providing the public with at
least as much participation as this Part
in the material determinations involved
have already been held in the process of

‘granting construction approval under the

applicable State implementation plan.

" The Regional Administrator shall briefly

document that finding and make it
available to any member of the public
upon request. The Regional
Administrator shall prepare a draft
permit under § 124.6 and follow the

applicable procedures under this Part to
the extent he or she is unable to make a
finding under this subparagraph.

_ (c) The Regional Administrator shull
review for completeness every
application for an EPA-issued permit.
Each application for an EPA-issued
permit submitted by a new HWM
facility, a new UIC injection well, a
major PSD stationary source or major

_ PSD modification, or an NPDES new

source or NPDES new discharger should
be reviewed for completeness by the
Regional Administrator within 30 days

of its receipt. Each application for an
EPA-issued permit submitted by an

-existing HWM facility (both Parts A and

B of the application), existing injection
well or existing NPDES source should be
reviewed for completeness within 60
days of receipt. Upon completing the
review, the Regional Administrator shall
notify the applicant in writing whether
the application is complete. If the

" application is incomplete, the Regional

Administrator shall list the information
necessary to make the application
complete. When the application is for an
existing HWM facility, an existing UIC .
injection well or an existing NPDES

source, the Regional Administrator shall

‘specify in the notice of deficiency a date

for submitting the necessary
information. The Regional Administrator
shall notify the applicant that the
application is complete upon receiving
this information. After the application is
completed, the Regional Administrator

. may request additional information from

an applicant but only when necessary to
clarify, modify, or supplement
previously submitted material, Requests
for such additional information will not
render an application incomplete.

(d) If an applicant fails or refuses to
correct deficiencies in the application,
the permit may be denied and
appropriate enforcement actions may be
taken. under the applicable statutory
provision including RCRA section 3008,
SDWA sections 1423 and 1424, CAA
section 167, and CWA sections 308, 309,
402(h), and 402(k).

(e) If the Regional Administrator
decides that a site visit is necessary for
any reason in conjunction with the
processing of an application, he or she
shall notify the applicant and a date
shall be scheduled.
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(f) The effective date of an application
is the date on which the Regional
Administrator notifies the applicant that
the application is complete as provided
in paragraph (c) of this section.

(g) For each application from a major
new HWM facility, major new UIC
injection well, major NPDES new
source, or major NPDES new discharger,
the Regional Administrator shall, no
later than the effective date of the
application, prepare and mail to the
applicant a project decision schedule.
(This paragraph does not apply to PSD
permits.) The schedule shall specify
target dates by which the Regional
Administrator intends to:

(1) Prepare a draft permit;

(2) Give public notice;

(3) Complete the public comment
period, including any public hearing;

(4) Issue a final permit; and

(5) In the case of an NPDES permit,
complete any formal proceedings under
Subparts E or F. .

§ 1244 Consolidation of permit
processing.

(a)(1) Whenever a facility or activity
requires a permit under more than one
statute covered by these regulations,
processing of two or more applications
for those permits may be consolidated.
The first step in consolidation is to
prepare each draft permit at the same
time.

(2) Whenever draft permits are
prepared at the same time, the
statements of basis (required under
§ 124.7 for EPA-issued permits only) or
fact sheets (§ 124.8), administrative
records (required under § 124.9 for EPA-
issued permits only), public comment
periods (§ 124.10), and any public
hearings (§ 124.12) on those permits
should also be consolidated. The final
permits may be issued together. They
need not be issued together if in the
judgment of the Regional Administrator
or State Director{s), joint processing
would result in unreasonable delay in
the issuance of one or more permits.

(b) Whenever an exisiting facility or
activity requires additional permits
under one or more of the statutes
covered by these regulations, the
permitting authority may coordinate the
expiration date(s) of the new permit(s)
with the expiration date(s) of the
existing permit(s) so that all permits
expire simultaneously. Processing of the
subsequent applications for renewal
permits may then be consolidated.

(c) Processing of permit applications
under paragraphs (a) or (b) of this
section may be consolidated as follows:

(1) The Director may consolidate
permit processing at his or her
discretion whenever a facility or activity

requires all permits either from EPA or
from an approved State.

(2) The Regional Administrator and
the State Director{s) may agree to
consolidate draft permits whenever a
facility or activity requires permits from
both EPA and an approved State.

(8) Permit applicants may recommend
whether or not the processing of their
applications should be consolidated.

(d) Whenever permit processing is
consolidated and the Regional
Administrator invokes the “initial
licensing" provisions of Subpart F for an
NPDES, RCRA, or UIC permit, an
permit(s) with which that NPDES, RCRA
or UIC permit was consolidated shall
likewise be processed under Subpart F.

(e) Except with the written consent of
the permit applicant, the Regional
Administrator shall not consolidate
processing a PSD permit with any other
permit under paragraphs (&) or (b} of
this section or process a PSD permit
under Subpart F as provided in
paragraph (d) of this section when to do
so would delay issuance of the PSD
permit more than one year from the
effective date of the application under
§ 124.5(f).

§ 124.5 Modiflcation, revocation and
relssuance, or termination of permits.

(a) (Applicable to State programs, see
§ 123.7). Permits (other than PSD
permits) may be modified, revoked and
reissued, or terminated either at the
request of any interested person
(including the permittee) or upon the
Director’s initiative. However, permits
may only be modified, revoked and
reissued, or terminated for the reasons
specified in §§ 122,15 or 122.16. All
requests shall be in writing and shall
contain facts or reasons supporting the
request.

(b) If the Director decides the request
is not justified, he or she shall send the
requester a brief written response giving
a reason for the decision. Denials of
requests for modification, revocation
and reissuance, or termination are not
subject to public notice, comment, or
hearings. Denials by the Regional
Administrator may be informally
appealed to the Administrator by a
letter briefly setting forth the relevant
facts. The Administrator may direct the
Regional Administrator to begin
modification, revocation and reissuance,
or termination proceedings under
paragraph (c) of this section. The appeal
shall be considered denied if the
Administrator takes no action on the
letter within 60 days after receiving it.
This informal appeal is, under 5 U.S.C.

§ 704, a prerequisite to seeking judicial
review of EPA action in denying a
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request for modification, revocation and
reissuance, or termination.

(c) (Applicable to State programs, see
§ 123.7). (1) If the Director tentatively
decides to modify or revoke and reissue
a permit under § 122.15, he or she shall
prepare a draft permit under § 124.6
incorporating the proposed changes. The
Director may request additional
information-and, in the case of a
modified permit, may require the
submission of an updated permit
application. In the case of revoked and
reissued permits, the Director shall
require the submission of a new
application.

(2) In a permit modification under this
section, only those condifions to be
modified shall be reopened when a new
draft permit is prepared. All other
aspects of the existing permit shall
remain in effect for the duration of the
unmodified permit. When a permit is
revoked and reissued under this section,
the entire permit is reopened just as if
the permit had expired and was being

“reissued. During any revocation and
reissuance proceeding the permittee
shall comply with all conditions of the
existing permit until a new final permit
is reissued.

(3) “Minor modifications"” as defined
in § 122.17 are not subject to the
requirements of this section.

(d) (Applicable to State programs, see
§ 123.7). If the Director tentatively
decides to terminate a permit under
§ 122.16, he or she shall issue a notice of
intent to terminate. A notice of intent fo
terminate is a type of draft permit which
follows the same procedures as any
draft permit prepared under § 124.6.In
the case of EPA-issued permits, a notice
of intent to terminate shall not be issued
if the Regional Administrator and the
permittee agree to termination in the
course of transferring permit
responsibility to an approved State
under § 123.6{b)(1). -

(e) When EPA is the permitting
authority, all draft permits (including
notices of intent to terminate) prepared
under this section shall be based on the
administrative record as defined in
§ 124.9.

(f) (Applicable to State programs, see
§ 123.7). Any request by the permittee
for modification to an existing 404
permit (other than a request for a minor
modification as defined in § 122.17) shall
be treated as a permit application and
shall be processed in accordance with
all requirements of § 124.3.

{g)(1) [Reserved for PSD Modification
Provisions]

{2} PSD permits may be ferminated
only by rescission under § 52.21(w} or
by automatic expiration under § 52.21(s).
Applications for rescission shall be
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processed under § 52.21(w) and are not
subject to this Part.

§ 124.6 Draft permits.

(a) (Applicable to State programs, see
§ 123.7). Once an application is
complete, the Director shall tentatively -
decide whether to prepare a draft permit
(except in the case of State section 404
permits for which no draft permit is
required under § 123.100) or to deny the
application.
. (b) If the Director tentatively decides
to deny the permit application, he or she
shall issue a notice of intent to deny. A
notice of intent to deny the permit
application is a type of draft permit
which follows the same procedures as
any draft permit prepared under this
section. See § 124.6(e). If the Director's
final decision (§ 124.13) is that the -
tentative decision to.deny the permit
application was incorrect, he or she
shall withdraw the notice of intent to
deny and proceed to prepare a draft
permit under paragraph (d) of this
section.

(c) (Applicable to State programs, see-.

§ 123.7). If the Director tentatively
decides to issue an NPDES or 404
general permit, he or she shall prepare a
draft general permit under paragraph (d)
of this section.

(d) (Applicable to State programs, see
§ 123.7). If the Director decides to
prepare a draft permit, he or she shall
prepare a draft permit that contains the
following information:

(1) All conditions under §§ 122.7 and
122.8 (except for PSD permits);

(2} All compliance schedules under
§ 122.10 (except for PSD permits);

(3) All monitoring requirements under
§ 122.11 (except forPSD permits); and

(4) For:

(i) RCRA permits, standards for
treatment, storage, and/or disposal and
other permit conditions under § 122.28;

(ii) UIC permits, permit conditions .
under § 122.42; -

(iii) PSD permits, permJt conditions
under 40 CFR § 52.21;

(iv) 404 permits, permit conditions
under §§ 123.97 and 123.98;

{v) NPDES permits, effluent '
limitations, standards, prohibitions and
conditions under §§ 122.60 and 122.61, _
including when applicable any
conditions certified by a State agency
under § 124.55, and all variances that
are to be included under § 124.63,

(e) (Applicable to State programs, see
§ 123.7). All draft permits prepared by
EPA under this section shall be
accompanied by a statement of basis
(8 124.7) or fact sheet (§ 124.8), and shall

.be based on the administrative record
{§ 124.9), publicly noticed (§ 124.10) and
made available for public comment -

(8 124.11). The Regional Administrator
shall give notice of opportunity for a
public hearing (§ 124.12), issue a final
decision (8§ 124.15) and respond to . .
comments (§ 124.17). For RCRA, UIC or
PSD permits, an appeal may be taken
under § 124.19 and, for NPDES permits,
an appeal may.be taken under § 124.74.
Draft permits prepared by a State shall
be accompanied by a fact sheet if
required under § 124.8.

§124.7 Statement of basis.

EPA shall prepare a statement of
basis for every draft permit for which a
fact sheet under § 124.8 is not prepared.
The statement of basis shall briefly
describe the derivation of the conditions
of the draft permit and the reasons for
them or, in the case of notices of intent
to deny or terminate, reasons supporting
the tentative decision. The statement of
basis shall be sent to-the applicant and,
on request, to any other person.

§124.8 Factsheet. ‘ A

(Applicable to State p}'ograms, see

'§123.7)

(a) A fact sheet shall be prepared for
every draft permit for a major HWM,
UIC, 404, or NPDES facility or activity,
for every 404 and NPDES general pérmit
(8§ 123.95 and 122.59), for every NPDES
draft permit that incorporates a variance
or requires an explanation under
§ 124.56(b), and for every draft permit
which the Director finds is the subject of
widespread public interest or raises
major issues. The fact sheet shall briefly
set forth the principal facts and the
significant factual, legal, methodological
and policy questions considered in
preparing the draft permit, The Director
shall send this fact sheet to the
applicant and, on request, to any other
person.

(b) The fact sheet shall include, when
applicable:

(1) A brief descnphon of the type of
facility or activity which is the sub]ect
of the draft permit; :

(2) The type and quantity of wastes,
fluids, or pollutants which are proposed
to be or are being treated, stored,
disposed of, injected, emitted, or
discharged.

(3) For a PSD perniit, the degree of
increment consumption expected to
result from operation of the facility or
activity.

{4) A brief summary of the basis for
the draft permit conditions including
references to applicable statutory or
regulatory provisions and appropriate
supporting references to the
administrative record required by
§ 124.9 (for EPA-issued permits);
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(5) Reasons why any requested
variances or alternatives to required
standards do or do not appear justified;

(6} A description of the procedures for
reaching a final decision on the draft
permit including:

(i) The beginning and ending dates of
the comment period under § 124.10 and
the address where comments will bg
received;

(ii) Procedures for requesting a
hearing and the nature of that hearing;
and

(iii) Any other procedures by which
the public may participate in the final
decision,

(7) Name and telephone number of 4
person to contact for additional
information. -

(8) For NPDES permits, provisions
satisfying the requirements of § 124,560,

§124.9 Administrative record for draft
permits when EPA Is the permitting
authority,

(a) The provisions of a draft permit
prepared by EPA under § 124.6 shall be
based on the administrative record
defined in this section.

(b) For preparing a draft permit under
§ 124.6, the record shall consist of:

- (1) The application, if required, and
any supporting data furnished by the .
applicant;

(2) The draft permit or notice of intont
to deny the application or to terminate
the permit;

(3) The statement of basis (§ 124.7) or
fact sheet (§ 124.8);

(4) All documents cited in the
statement of basis or fact sheet; and

(5) Other documents contained in tho

“supporting file for the draft permit,

(6) For NPDES new source draft
permits only, any environmental
assessment, environmental impact |
statement (EIS), finding of no significant
impact, or environmental information
document and any supplement to an EIS
that may have been prepared. NPDES
permits other than permits to new
sources as well as all RCRA, UIC and
PSD permits are not subject to the
environmental impact statement
provisions of section 102(2)(C) of the
National Environmental Policy Act, 42
U.S.C. 4321.

(c) Material readily available at the
issuing Regional Office or published
material that is generally available, and
that is included in the administrative
record under paragraphs {b) and (c) of
this section, need not be physically
included with the rest of therecord as
long as it is specifically referred to in.the
statement of basis or the fact sheet.

(d) This section applies to all draft
permits when public notice was given
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after the effective date of these
regulations.

§ 124.10 Public notice of permit actions
and public comment period.

(a) Scope.

(1) The Director shall give public
notice that the following actions have
occurred: -

(i) A permit application has been
tentatively denied under § 124.6(b);

(ii) (Applicable to State programs, see
§ 123.7). A draft permit has been
prepared under § 124.6(d);

(iii) (Applicable to State programs, see
§ 123.7). A hearing has been scheduled
under § 124.12, Subpart E, or Subpart F;

(iv) An appeal has been granted under
§ 124.19(c);

(v) (Applicable to State programs, see
§ 123.7). A State section 404 application
has been received in cases when no
draft permit will be prepared (see
§ 123.100); or

(vi) An NPDES new source
determination has been made under
§ 122.66.

(2} No public notice is required when
a request for permit modification,
revocation and reissuance, or
termination is denied under § 124.5(b).
Written notice of that denial shall be
given to the requester and to the
permittee.

(3) Public notices may describe more
than one permit or permit action.

{b) Timing (applicable to State
programs, see § 123.7). (1) Public notice
of the preparation of a draft permit
(including a notice of intent to deny a
permit application) required under
paragraph (a) of this section shall allow
at least 30 days for public comment. For
EPA-issued permits, if the Regional
Administrator determines under 40 CFR
Part 6, Subpart F that an Environmental
Impact Statement (EiS) shall be
prepared for an NPDES new source,
public notice of the draft permit shall
not be given until after a draft EIS is
issued.

{2) Public notice of a public hearing
shall be given at least 30 days before the
hearing. (Public notice of the hearing
may be given at the same time as public
notice of the draft permit and the two
notices may be combined.)

(c) Methods (applicable to State
programs, see § 123.7). Public notice of
activities described in paragraph (a)(1}
of this section shall be given by the
following methods:

(1) By mailing a copy of a notice to the
following persons {(any person otherwise
entitled to receive notice under this
paragraph may waive his or her rights to
receive notice for any classes and
categories of permits):

(i) The applicant (except for NPDES
and 404 general permits when there is
no applicant);

(ii) Any other agency which the
Director knows has issued or is required
to issue a RCRA, UIC, PSD, NPDES or
404 permit for the same facility or
activity (including EPA when the draft
permit is prepared by the State);

(iii) Federal and State agencies with
jurisdiction over fish, shellfish, and
wildlife resources and over coastal zone
management plans, the Advisory
Council on Historic Preservation, State
Historic Preservation Officers, and other
appropriate government authorities,
including any affected States;

(iv) For NPDES and 404 permits only,
any State agency responsible for plan
development under CWA section
208{b)(2), 208{b){4) or 303(e} and the U.S.
Army Corps of Engineers, the U.S. Fish
and Wildlife Service and the National
Marine Fisheries Service;

(v) For NPDES permits only, any user
identified in the permit application of a
privately owned treatment works;

(vi) For 404 permits only, any
reasonably ascertainable owner of
property adjacent to the regulated
facility or activity and the Regional
Director of the Federal Aviation
Administration if the discharge involves
the consiruction of structures which may
affect aircraft operations or for purposes
associated with seaplane operations:

(vii) For PSD permits only, affected
State and local air pollution control
agencies, the chief executives of the city
and county where the major stationary
source or major modification would be
located, any comprehensive regional
land use planning agency and any State,
Federal Land Manager, or Indian
Governing Body whose lands may be
affected by emissions from the regulated
activity;

(viii) Persons on a mailing list
developed by:

(A) Including those who request in
writing to be on the list;

(B) Soliciting persons for “area lists”
from participants in past permit
proceedings in that area; and

(C) Notilying the public of the
opportunity to be put on the mailing list
through periodic publication in the
public press and in such publications as
Regional and State funded newsletters,
environmental bulletins, or State law
journals. (The Director may update the
mailing list from time to time by
requesting written indication of
continued interest from those listed. The
Director may delete from the list the
name of any person who fails to respond
to such a request.)

(2) For major permits and NPDES and
404 general permits, publication of a
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notice in a daily or weekly newspaper
within the area affected by the facility
or activity; and for EPA-issued NPDES
general permits, in the Federal Register;

[Note—~The Directlor is encouraged to
provide as much notice as possible of the
NPDES or 404 dralt general permit to the
facilities or aclivilies to be covered by the
general permit.]

(3) When the program is being
administered by an approved State, in a
manner constituting legal notice to the
public under State law; and

(4) Any other method reasonably
calculated to give actual notice of the
action in question to the persons
potentially affected by it, including
press releases or any other forum or
medium {o elicit public participation.

(d) Contents {applicable to State
programs, see § 123.7). (1) All public
notices. All public notices issued under
this Part shall contain the following
minimum information:

(i) Name and address of the office
processing the permit action for which
notice is being given:

(ii) Name and address of the permitfee
or permit applicant and, if different, of
the facility or activity regulated by the
permit, except in the case of NPDES and
404 drafl general permits under
§§ 122.59 and 123.95; i

(iii) A brief description of the business
conducted at the facility or activity
described in the permit application or
the draft permit, for NPDES or 404
general permits when there is no
application. .

(iv} Name, address and telephone
number of a person from whom
interested persons may obtain further
information, including copies of the draft
permit or draft general permit, as the
case may be, statement of basis or fact
sheet, and the application; and

(v) A brief description of the comment
procedures required by §§ 124.11 and
124.12 and the time and place of any
hearing that will be held, including a
statement of procedures to request a
hearing (unless a hearing has already
been scheduled) and other procedures
by which the public may participate in
the final permit decision.

(vi) For EPA-issued permits, the
location of the administrative record
required by § 124.9, the times at which
the record will be open for public
inspection, and a statement that all data
submitted by the applicant is available
as part of the administrative record.

(vii) For NPDES permits only, a
general description of the location of
each existing or proposed discharge
point and the name of the receiving
waler. For draft general permits, this
requirement will be satisfied by a map
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- or-description of the permit area. For
EPA-issued NPDES permits only, if the -
discharge is from a new source, a
statement ag to whether an .
environmental impact statement will be
" or has been prepared.

(viii) For 404 permits only,

(A) The purpose of the proposed
activity (including, in the case of fill
material, activities intended to be
conducted on the fill), a description of
the type, composition, and quantity of
materials to be discharged and means of
conveyance; and any proposed
conditions and limitations on the
discharge;

(B) The name and water quality
standards classification, if applicable, of
the receiving waters into which the
discharge is proposed, and a general

" description of the site of each proposed
discharge and the portions of the site

" and the discharges which are within
State regulated waters;

(C) A description of the anticipated
environmental effects of activities
conducted under the permit;

(D) References to-applicable statutory
or regulatory authority; and

(E) Any other available information
which may assist the public in
evaluating the likely impact of the -
proposed activity upon the integrity " of
the receiving watet.

(ix) Any additional information
considered necessary or proper.

(2) Public notices for hearings. In
addition to the general public notice -
described in paragraph (d)(2) of this
section, the public notice of a hearing
under § 124.12, Subpart E, or Subpart F
shall contain the following information:

(i) Reference to the date of previous
public notices relating to the permit;

(ii) Date, time, and place of the
hearing;

(iii) A brief description of the nature
and purpose of the hearing, including the
applicable rules and procedures; and

(iv) For 404 permits only, a summary
of major issues raised to date during the
public comment period.

(e) (Applicable to State programs, see
§ 123.7). In addition to the general public
notice described in paragraph (d)(1) of
this settion; all persons identified in
paragraphs (c)(1) (i),:(ii), (iii), and (iv) of
this section shall be mailed a copy of the
fact sheet or statement of basis (for
EPA-issued permits), the permit
application (if any) and the draft permit
(if any).

§ 124.11 Public comments and requests
for public hearings. , ,
(Applicable to State programs, see

§ 123.7.)
During the public comment period
provided under § 124.10, any interested

person may submit written comments on
the draft permit or the permit
application for 404 permits when no
draft permit is required (see § 123.100)
and may request a public hearing, if no-
hearing has already been scheduled. A
request for a public hearing shall be in
writing and shall state the nature of the
issues proposed to be raised in the
hearing. All comments shall be
considered in making the final decision
and shall be answered as prov1ded in

§ 124. 17.

§ 124.12 Public hearings.

(a) (Applicable to State programs, see
§ 123.7.) The Director shall hold a public
hearing whenever he or she finds, on the
basis of requests, a significant degree of
public interest in a draft permit(s). The
Director also may hold a public hearing
at lns or her discretion, whenever, for
instance, such a hearing mlght clarify
one or more issues involved in the
permit decision. Public notice of the
hearing shall be given as-specified in
§ 124.10.

{b) Whenever a public hearing will be
held and EPA is the permitting authority,
the Regional Administrator shall -

. ‘designate a Presiding Officer for the
- hearing who shall be responsible for its

'scheduling and orderly conduct.

(c) Any person may submit oral or
written statements and data concerning
the draft permit. Reasonable limits may
be set upon the time allowed fororal
statements, and the submission of
statements in writing may be required.
The public comment period under

- § 124.10 shall automatically be extended

to the close of any public hearing under

_ this section. The hearing officer may

also extend the comment period by so
stating at the hearing.

(d) A tape recording or written
transcript of the hearing shall be made
available to the public. -

i(e) At his or her discretion, the
Regional' Administrator may specify that
RCRA and UIC permits be processed
under the procedures in Subpart F.

§ 124.13 Obligation to raise Issues and
provide information during the pubiic
comment perlod

All persons, including apphcants, who
believe any condition of a draft permit is
inappropriate or that the Director’s .
tentative decision to deny an

.application, terminate a permit, or
-prepare-a draft permit is inappropriate,

must raise all reasonably ascertainable -
issues and submit all reasonably

. available arguments and factual grounds

supporting their position, including all
supporting material, by the close of the
public comment period (including any
public hearing) under § 124:10. All
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supporting materials shall be included in
full and may not be incorporated by
reference, unless they are already part
of the administrative record in the same

" proceeding, or consist of State or

Federal statutes and regulations, EPA
documents of general applicability, or
other generally available reference

. materials. Commenters shall make

supporting material not already included
in the administrative record available to
EPA as directed by the Regional
Administrator. (A comment period
longer than 30 days will often be
necessary in complicated proceedings to
give commenters a reasonble |
opportunity to comply with the
requirements of this section:
Commenters may request longer
comment periods and they should be
freely established undér § 124,10 to the
extent they appear necessary.)

§ 124.14 Reopening of the public
comment perlod.‘

(a) i any data information or
arguments submitted during the public
comment period, including information
or arguments required under § 124,13,
appear to raise substantial new
questions concerning a permit, the
Regional Administrator may take one or
more of the following actions:

(1) Prepare a new draft permit, -
appropriately modified, under § 124.6;

(2) Prepare a revised statement of
basis under § 124.7, a fact shest or
revised fact sheet under § 124.8 and
reopen the comment period under
§124.14;0r

(3) Reopen or extend the commont
period under § 124.10 to give interested
persons an opportunity to comment on
the information or arguments submitted,

(b) Comments filed during the
reopened comment period shall be
limited to the substantial new questions
that caused its reopening. The public
notice under § 124.10 shall define the
scope of the reopening.

(c) For RCRA, UIC, or NPDES permits,
the Regional Administrator may also, in
the circumstances described above,

_elect to hold further proceedings under

Subpart F. This decision may be
combined with any of the actions
enumerated in paragraph (a) of this
section.

(d) Public notice of any of the above
actions shall be issued under § 124.10.

§ 124.15 Issuance and effective date of
permit.

(a) After the close of the public
comment period under § 124,10 on a
draft permit, the Regional Administrator
shall issue a final permit decision, The
Regional Administrator shall notify the
applicant and each person who has
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submitted written comments or
requested notice of the final permit
decision. This notice shall include
reference to the procedures for
appealing a decision on a RCRA, UIC, or
PSD permit or for contesting a decision
on an NPDES permit or a decision to
terminate a RCRA permit. For the
purposes of this section, a final permit
decision means a final decision to issue,
deny, modify, revoke and reissue, or
terminate a permit.

{b) A final permit decision shall
become effective 30 days after the
service of notice of the decision under
paragraph (a) of this section, unless:

(1) A later effective date is specified
in the decision; or -

(2) Review is requested under § 124.19
(RCRA, UIC, and PSD permits) or an
evidentiary hearing is requested under
§ 124.74 (NPDES permit and RCRA
permit terminations); or

. ([3) No comments requested a change
in the draft permit, in which case the
permit shall become effective
immediately upon issuance.

§124.16 Stays of contested permits
conditions.

(a) Stays. (1) If a request for review of
a RCRA or UIC permit under § 124.19 or
an NPDES permit under § 124.74 or
§ 124.114 is granted or if conditions of a
RCRA or UIC permit are consolidated
for reconsideration in an evidentiary
hearing on an NPDES permit under
§8 124.74, 124.82 or 124.114, the effect of

_ the contested permit conditions shall be
stayed and shall not be subject to
judicial review pending final agency
action. {No stay of a PSD permit is
available under this section.} If the
permit involves a new facility or new
injection well, new source, new
discharger or a recommencing
discharger, the applicant shall be
without a permit for the proposed new
facility, injection well, source or
discharger pending final agency action,
See also § 124.60..

{2) Uncontested conditions which are
not severable from those contested shall
be stayed together with the contested
conditions. Stayed provisions of permits
for existing facilities, injection wells,
and sources shall be identified by the
Regional Administrator. All other
provisions of the permit for the existing
facility, injection well, or source shall
remain fully effective and enforceable.

{b) Stays based on cross effects. (1) A
stay may be granted based on the
grounds that an appeal to the
Administrator under § 124.19 of one
permit may result in changes to another
EPA-issued permit only when each of
the permits involved has been appealed

to the Administrator and he or she has
accepted each appeal.

(2) No stay of an EPA-issued RCRA,
UIC, or NPDES permit shall be granted
based on the staying of any State-{ssued
permit except at the discretion of the
Regional Administrator and only upon
written request from the State Director.

(c) Any facility or activity holding an
existing permit must:

(1) Comply with the conditions of that
permit during any modification or
revocation and reissuance proceeding
under § 124.5; and

{2) To the extent conditions of any
new permit are stayed under this
section, comply with the conditions of
the existing permit which correspond to
the stayed conditions, unless
compliance with the existing conditions
would be technologically incompatible
with compliance with other conditions
of the new permit which have not been
stayed.

§ 124.17 Response to comments,

(a) (Applicable to State programs, see
§ 123.7). At the time that any final permit
decision is issued under § 124.15, the
Director shall issue a response to
comments. States are only required to
issue a response to comments when a
final permit is issued. This response
shall:

(1) Specify which provisions, if any, of
the draft permit have been changed in
the final permit decision, and the
reasons for the change; and

{2) Briefly describe and respond to all
significant comments on the draft permit
or the permit application (for section 404
permits only) raised during the public
comment period, or during any hearing.

(b) For EPA-issued permits, any
documents cited in the response to
comments shall be included in the
administrative record for the final
permit decision as defined in § 124.18. If
new points are raised or new material
supplied during the public comment
period, EPA may document its response
to those matters by adding new
materials to the administrative record.

(c) (Applicable to State programs, see
§ 123.7). The response to comments shall
be available to the public.

§124.18 Administrative record for final
permit when EPA is the permitting
authority.

{a) The Regional Administrator shall

. base final permit decisions under

§ 124.15 on the administrative record
defined in this section.

{b) The administrative record for any
final permit shall consist of the
administrative record for the draft
permit and:
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(1) All comments received during the
public comment period provided under
§ 124.10 (including any extension or
reopening under § 124.14);

(2) The tape or transcript of any
hearing(s) held under § 124.12;

(3) Any written materials submitted at
such a hearing;

(4) The response to comments
required by § 124.17 and any new
material placed in the record under that
section;

(5) For NPDES new source permits
only, any final environmental impact
statement and any supplement to the
final EIS;

(6) Other documents contained in the
supporting file for the permit; and

(7) The final permit. )

(c) The additional documents required
under paragraph (b) of this section ’
should be added to the record as soon

o omhy bR

as possible after their receipt or :
publication by the Agency. Therecord
shall be complete on the date the final !
permit is issued. ’

(d) This section applies to all final
RCRA, UIC, PSD, and NPDES permits
when the draft permit was subject to the
administrative record requirements of
§124.9 and to all NPDES permits when
the draft permit was included in a public
notice after October 12, 1979.

(e) Material readily available at the
issuing Regional Office, or published
materials which are generally available
and which are included in the
administrative record under the
standards of this section or of § 124.17
("Response to comments™), need not be
physically included in the same file as
the rest of the record as long as it is -
specifically referred to in the statement
of basis or fact sheet or in the response
to comments.

§124.19 Appeal of RCRA, UIC, 2nd PSD
permits.

(a) Within 30 days after a RCRA, UIC,
or PSD final permit decision has been
issued under § 124.15, any person who
filed comments on that draft permit or
participated in the public hearing may
pelition the Administrator to review any
condition of the permit decision. Any
person who failed to file comments or
failed to participate in the public hearing
on the draft permit may petition for
administrative review only to the extent
of the changes from the draft to the final
permit decision. The 30-day period
within which a person may request
review under this section begins with
the service of notice of the Regional
Administrator’s action unless a later
date is specified in that notice. The
petition shall include a statement of the
reasons supporting that review,
including a demonstration that any

v wey AN
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issues being raised were ralsedudunngr
the public comment period (including
any public hearing) to the extent
required by these regulations.and when
appropnate, a showmg that the :
-condition in question is‘based on:

1A ﬁndmg of fact or conclusion of "
law which is clearly erroneous, or

(2) An exercise of discretion or an
important policy consideration which
the Administrator should, in his or her
discretion, review.

(b) The Administrator may also
decide on his or her initiative to review
any condition of any RCRA, UIC, or PSD
permit issued under this Part. The
Administrator must act under ‘this
paragraph within 30 days-of the service
date of notice of the Regional
Administrator’s action.

{c) Within a reasonable time followmg
the filing of the petition forreview, the
Administrator shall issue an order either

- granting or denying the petition for
review. To the extent review is-denied,.
the conditions of the final permit
decisidn become final agency action.
Public notice of any grant of review by -

- parties that review has been denied; (ii)

Adnumstrator issues notice- to the

when-the Administrator issues.a -

- decision-on the merits of the:appeal and

the decision.does not include a remand
of the proceedings; or (iii) upon the
completion of remand proceedings if the
proceedings are remanded, unless the
Administrator’s remand order
specifically provides‘that appeal of the
remand decision will be required to
exhaust administrative remedies.

. {2) Notice of any final agency action

" regarding a PSD permit shall promptly

be published in the Federal Register.

§ 124.20 Computation of time.

(a) Any time period scheduled to
begin-on the-occurrence of an act or
event shall begin on the day after the act
orevent. -

(b) Any time period scheduled to
begin before the occurrence of an‘act or
event shall'be-computed so that the
period ends on the day before the actor -

~event.

the Administrator under paragraph{a) - -

or (b} of this section shall be given as
provided in §124.10. Public notice shall
" ._getforth a briefing schedule for the -
appeal and shall state that any
"interested person may file an amicus -
brief. Notice of denial of review-shall be
sent only to the person(s) requestlng
review,

{(d) The Administrator may defer
consideration of an appeal of a RCRA or
UIC permit under this section.until the
completion of formal proceedings under
Subpart E or F relating to.an NPDES
permit issued to the same facility or

* activity upon concludmg that:

(1) The NPDES permit is likely to raise
issues relevant to a decisjon of the
RCRA or UIC appeals;

(2) The NPDES permit is llkély to be
appealed; and

(3) Either: (i) The interests of ‘both the

facility or activity and the public are not -

likely to be materially adversely
affected by the deferral; or

- (ii) Any adverse effect’is outwelghed
by the benefits likely to result from a
consolidated decision on appeal.

(e) A petition to the Administrator
under paragraph (a) of this section is,
under 5 U.S.C. § 704, a prerequisite to
the seeking of judicial review .of the fma]
agency action.

. (f)(2) For purposes of judicial review .

under the appropriate Act, final agency

action occurs when a final RCRA, UIC;
or PSD permit is issued or denied by
EPA and agency review procedures are
exhausted. A final permit-decision shall
.be issued by the Regional -

*Administrator: (i) When the-., . - + -

¢

1980. .

- (c) If the final day of any time pemod
falls on a weekend or legal holiday, the
time period shall be extended-to the
next working-day.

(d) Whenever a party or interested"
person hasthe right or is required fo act
within a prescribed period after the’
service of notice or other paper upon
him or her by mail, 3 days shall be
added fo the prescribed time.

§ 124.21 Effecfive date of Part 124.

(a) Except for-paragraphs (b) and (c)
of this section, Part 124 will become
effective July 18, 1980. Because this
effective date will precede the
processing of any RCRA or UIC permits,
Part-124 will apply in its entirety to all
RCRA and UIC permits.

{b) All provisions of Part 124
pertaining to the RCRA program will
become effective on November 19, 1980.

(c) All provisions of Part 124
pertaining to the UIC program will -
become effective July 18, 1980, but shall ’
not be implemented until the effective
date of 40 CFR Part 146.

(d) This Part does not significantly |
change the-way in which NPDES permits
are processed. Since October 12, 1979,
NPDES permits have been the subject to

. almost identical requirements in the-

revised NPDES regulations-which were
promulgated on June 7, 1979. See 44 FR
32948. To the extent this Part changes
the revised NPDES permit regulations,
those changes will take effect as to all
permit proceedmgs inprogress on ]uly 3,

-(e) ThlS Part also does not
significantly change the way in which

+ PSD:permits:are processed. For the most ~
rpart,these regulations will'also.apply to- - or 6perator of any facility or activity
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PSD proceedings in progress on July 18,

. 1980. However, because it would be

disruptive‘to require retroactively a
formal adininistrative record for PSD
permits issued ' without one, §§ 124.9 and
124.18 will apply to PSD permits for
which draft'permits were prepared after
the effechve date of these regulations.

Subpart B—Speciﬂc Procedures
Applicable to RCRA Permits '
[Reserved]

Subpart C—Specific Procedures
Applicable to PSD Permits

- § 124.41 Definitions applicable to PSD

permits.

Whenever PSD permits are processed
under this Part, the following terms shall
have the following meanings: '

“Administrator,” “EPA,” and ‘
“Regional Administrator” shall have the
meanings set forth in § 122.3, except
when EPA has delegated authority to
administer those regulations to another
agency under the applicable subsection
of 40 CFR § 52.21, the-term “EPA" shall

.mean the delegate agency and the term

“Regional Administrator” shall mean
the chief administrative officer of the
delegate agency. L

“Application” means an applicution ;
for a PSD permit.

“Appropriate Act and Regulations"
means the Clean Air.Act and applicable
regulations promulgated under it

“Approved program” means a State
implementation plan providing for
issuance of PSD permits which has been
approved by EPA under the Clean Air
Act and 40 CFR Part 51, An “approved
State” is one administering an
“approved program.” “State Director" as
used in § 124.4 means the person(s)
responsible for issuing PSD permits
under an approved program, or that
person's delegated representative.

“Construction” has the meaning given
in 40 CFR § 52.21,

“Director” means the Regional
Administrator.

“Draft permit"” shall have the meaning
set forth in § 122.3.

“Facility or activity” means a “major
PSD stationary source” or “major PSD
modification.”

“Federal Land Manager” has the
meaning given in 40 CFR § 52.21.

“Indian Governing Body" has the
meaning given in 40 CFR § 52.21,

“Major PSD modification” meansa -
“major modification” as defined in 40
CFR § 52.21,

“Major PSD stationary source” means
a “major stationary source” as defined
in 40 CFR § 52.21(b)(1).

“Owner or operator” means the ownaor
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subject to regulation under 40 CFR
§ 52.21 or by an approved State.

“Permit” or *PSD permit” means a
permit issued under 40 CFR § 52.21 or by
an approved State.

“Person” includes an individual,
corporation, partnership, association,
State, municipality, political subdivision
of a State, and any agency, department,
or instrumentality of the United States
and any officer, agent or employee
thereof.

“Regulated activity” or “activity
subject to regulation” means a “major
PSD stationary source” or “major PSD
modification.”

“Site” means the land or water area
upon which a “major PSD stationary
source” or “major PSD modification” is
physically located or conducted,
including but not limited to adjacent
land used for utility systems; as repair,
storage, shipping or processing areas; or
otherwise in connection with the “major
PSD stationary source” or “major PSD
modification.”

“State” means a State, the District of
Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, and
American Samoa and includes the
Commonwealth of the Northern Mariana
Islands.

§ 124.42 Additional procedures for PSD
permits affecting Class | areas.

(a) The Regional Administrator shall
provide notice of any permit application
for a proposed major PSD stationary
source or major PSD modification the

- emissions from which would affect a
Class I area to the Federal Land
Manager, and the Federal official
charged with direct responsibility for
management of any lands within such
area. The Regional Administrator shall
provide such notice promptly after
receiving the application,

{(b) Any demonstration which the
Federal Land Manager wishes to present
under 40 CFR § 52.21(q)(3), and any
variances sought by an owner or -
operator under § 52.21(q)(4) shall be
requested in writing, together with any
necessary supporting analysis, by the
end of the public comment period under
§8§ 124.10 or 124.118. (40 CFR
§ 52.21(q)(3) provides for denial of a PSD
permit to a facility or activity when the
Federal Land Manager demonstrates
that its emissions would adversely
affect a Class I area even though the
applicable increments would not be
exceeded. 40 CFR § 52.21(q)(4)
conversely authorizes EPA, with the
concurrence of the Federal Land
Manager and State responsible, to grant
certain variances from the otherwise
applicable emission limitations to a

facility or aclivity whose emissions
would affect a Class [ area.)

(c) Variances authorized by 40 CFR
§ 52.21(q)(5) through (q)(7) shall be
handled as specified in thosao
subparagraphs and shall not be subject
to this Part. Upon receiving appropriate
documentation of a variance properly
granted under any of these provisions,
the Regional Administrator shall enter
the variance in the administrative
record. Any decisions later made in
proceedings under this Part concerning
that permit shall be consistent with the
conditions of that variance.

Subpart D—Specific Procedures
Applicable to NPDES Permits

§ 124.51 Purpose and scope.

(a) This Subpart sets forth additional
requirements and procedures for
decisionmaking for the NPDES program.

(b) Decisions on NPDES variance
requests ordinarily will be made during
the permit issuance process. Variances
and other changes in permit conditions
ordinarily will be decided through the
same notice-and-comment and hearing
procedures as the basic permit.

§ 124.52 Permits required on a case-by-
case basls,

(a) Various sections of Part 122,
Subpart D allow the Director to
determine, on a case-by-case basis, that
certain concentrated animal feeding -
operations (§ 122.54), concentrated
aquatic animal production facilities
(§ 122.55), separate storm sewers
(8 122.57), and certain other facilities
covered by general permits (§ 122.59)
that do not generally require an
individual permit may be required to
obtain an individual permit because of
their contribution to water pollution.

(b) Whenever the Regional
Administrator decides that an individual
permit is required under this section, the
Regional Administrator shall notify the
discharger in writing of that decision
and the reasons for it, and shall send an
application form with the notice. The
discharger must apply for a permit under
§ 122.53 within 60 days of notice. The
question whether the initial designation
was proper will remain open for
consideration during the public
comment period under § 124.11 or
§ 124.118 and in any subsequent hearing.

§ 124.53 State certification.

(a) Under CWA section 401(a)(1), EPA
may not issue a permit until a
certification is granted or waived in
accordance with that section by the
State in which the discharge originates
or will originate.

(b) Applications received without a
State certification shall be forwarded by
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the Regional Administrator to the
cerlifying State agency with a request
that certification be granted or denied.

(c) If State certification has not been
received by the time the draft permit is
prepared, the Regional Administrator
shall send the certifying State agency:

(1) A copy of a draft permit;

(2) A statement that EPA cannot issue
or deny the permit until the certifying
State agency has granted or denied
certification under § 124.55, or waived
its right to certify; and

(3) A statement that the State will be
deemed to have waived its right to
cerlify unless that right is exercised
within a specified reasonable time not
to exceed 60 days from the date the
draft permit is mailed to the certifying
State agency unless the Regional
Administrator finds that unusual
circumstances require a longer time.

(d) State certification shall be granted
or denied within the reasonable time
specified under paragraph (c)(3) of this
section. The State shall send a notice of
its action, including a copy of any
certification, to the applicant and the
Regional Administrator.

(e) State certification shall be in
wriling and shall include:

(1) Conditions which are necessary to
assure compliance with the applicable
provisions of CWA sections 208{e), 301,
302, 303, 306, and 307 and with
appropriate requirements of State law;

(2) When the State certifies a draft
permit instead of a permit application,
any conditions more stringent than
those in the draft permit which the State
finds necessary to meet the
requirements listed in paragraph (e)(1)
of this section. For each more stringent
condition, the certifying State agency
shall cite the CWA or State law
references upon which that condition is
based. Failure to provide such a citation
waives the right to certify with respect
to that condition; and

(3) A statement of the extent to which
each condition of the draft permit can be
made less stringent without violating the
requirements of State law, including
water quality standards. Failure to
provide this statement for any condition
waives the right to certify or object to
any less stringent condition which may
be established during the EPA permit
issuance process.

§ 124.54 Speclal provisions for State
certiflcation and concurrence on
appiications for section 301(h) variances.

(a) When an application for a permit
incorporating a variance request under
CWA section 301(h) is submitted to a
State, the appropriate State official shall
either:
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(1) Deny the request for the CWA
section 301(h) variance (and so notify
the applicant and EPA} and, if the State
is an approved NPDES State and the .
permit is due for reissuance, process the
permit application under normal
procedures; or

(2) Forward a certification meeting the

requirements of § 124.53 to the Regxonal )

Administrator.

(b) When EPA issues a tentative
decision on the request for a variance
. under CWA section 301(h), andno
certification has been received under
paragraph (a} of this section, the
Regional Administrator shall forward
the tentative decision to the State in
accordance with § 124.53(b) specifying a
reasonable time for State certification
and concurrence, If the State fails to
deny or grant certification and -
concurrence under paragraph (a} of this
section within such reasonable time,
certification shall be waived and the
State shall be deemed to have concurred
in the issuance of a CWA sechon 301(h)
variance.

(c) Any certification provided by a
State under paragraph (a)(2) of this-
section shall constitute the State’s
concurrence (as required by section -
301(h)} in the issuance of the permit
incorporating a section 301(h) variance
subject to any conditions specified
therein by the State. CWA section.301(h)
certification and conctirrence under this
section will not be forwarded to the
State by EPA for recertification after.the
permit issuance process; States must
specify any conditions required by State
law, including water quality standards,
in the initial certification.

§ 124.55 Effect of State certification.-

(a) When certification is required
under CWA section 401(a)(1) no final
permit shall be issued:

(1) X certification is denied, or

(2) Unless the final permit
mcorporates the requirements specified
in the cerhﬁcanon under § 124.53 (d)(1)
and (2). .

(b) If there is a change i in the State
law or regulatxon upon which a
certification is based, or if a court of
competent jurisdiction or appropriate

State board or agency stays, vacates, or -

remands a certification, a State which
has issued a certification under § 124.53
may issue a modified certification or

notice of waiver and forward it to EPA. -
If the modified certification is received ..

before final agency action on the permit,
the permit shall be consistent with the
more stringent conditions which-are
based upon State'law identified in such
certification. If the certification or.notice
of waiver is received after final:agency
action on the permit, the Regional -

>

Administrator may modify the permit on
request of the permittee only to the

. extent necessary to delete any .

conditions based on a condition in a
certification invalidated by a court of
competent jurisdiction or by an
appropriate State board or agency.

(c} A State may not condition or deny
a certification on the grounds that State
law allows a less stringent permit

- . condition. The Regional Administrator

shall disregard amy such certification
conditions, and shall consider those
conditions or denials as waivers of
certification.

(d) A condition in a draft permil may
be changed during.agency review in any
manner consistent with a certification .
meeting the requirements of § 124.53(d).
No such changes shall require EPAto .
submif the permit to the State for
recertification.

(e) Review and appeals of hmJtahons
and conditions attributable to State
certification shall be made through the
applicable procedures of the State and
may not .be made through the
procedures in this Part.

(f) Nothing in this section shall affect
EPA's obligation to comply with
§ 122.12. See CWA section 301(b)(1)(C).

§ 124.56 Fact sheets.

(Applicable to State programs, see
§ 123.7,)

In addition to meeting the
requirements of § 124.8, NPDES Tact

. sheets shall contain the following:

-

(a) Any calculations or other
necessary explanation of the derivation
of specific effluent limitations and
conditions, including a citationto the

‘applicable effluent limitation guideline

or performance-standard provisions as
required under § 122.52 and reasons
why they are applicable or an
explanation of how the alternate
effluent limitations were developed;

{b)(1) When the draft permit contains
any of the following conditions, an
explanation of the reasons why such
conditions are applicable:

+(i) Limitations to control toxic
pollutants under § 122.62(e);

(i) Limitations on internal
wastestreams under § 122.63(i); or

(iii) Limitations on indicator
pollutants under §125.3(g).

(2} For every permit to be issued toa
treatment works .owned by a person
other than a State‘or municipality, an
explanation of the Director’s decision on
regulation of users under §122.62(m).

- (c) When appropriate, a sketch or
detaxled description. of the location of
the discharge desmbed‘lnthe
application; and -

(d) For EPA-issued NPDES permits,
the requirements of any State
certification under § 124.53.

§124.57 Public notice.
(a) Section 316(a) requests (applicable

— to State programs, see § 123.7). In

addition to the information required
under § 124.10(d)(1), public notice of an
NPDES draft permit for a discharge
where a CWA section 316(a) request has
been filed under § 122.53(i) shall include:

(1) A statement that the thermal
component of the discharge is subject to
effluent limitations under CWA sections
301 or 306 and a brief description,
including a quantitative statement, of
the thermal effluent limitations proposed
under section 301 or 306; and

(2) A statement that a section 316(a}
request has been filed and that
alternative less stringent effluent
limitations may be imposed on the
thermal component of the discharge

under section 316(a) and a brief

description, including a quantitative
statement, of the alternative effluent
limitations, if any, included in the
request.

(3) If the applicant has filed an early
screening request under § 125.72 for a
section 316(a) variance, a statement that

_ the applicant has submitted such a plan,’

(b) Evidentiary hearings under

" Subpart E. In addition to the information

required under § 124.10(d)(2), public
notice of a hearing under Subpart E shall
include:
(1) Reference to any public hearing
under § 124.12 on the disputed permit;
(2) Name and address of the pergon(s}
requesting the evidentiary hearing; .
(3) A statement of the following

- procedures:

(i) Any person seeking to be a party
must file a request to be admitted as a
party to the hearing within 15 days of
the date of publication of the notice;

(ii) Any person seeking to be a party
may, subject to the requirements of
§ 124.76, propose material issues of fact
or law not already raised by the original

requester or another party;

(iii) The conditions of the permit(s) at '

‘issue may be amended after the

evidentiary hearing and any person
interested in those permit(s) must
request to be a party in order to
preserve any right to appeal or
otherwise contest the finul
administrative decision.

(c) Non-adversary panel proeedures
under Subpart F. (1) In addition Ato‘(ho
information required under -

§ 124.10(d}(2), mailed public notice of a

“draft permit to be processed under

Subpart F shall include a statement that
any hearing shall be held under Subpart
F (panel hearing).
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(2} Mailed public notice of a panel
hearing under Subpart F shall include:

(i) Name and address of the person
requesting the hearing, or a statement
that the hearing is beiag held by order of
the Regional Administratar, and the
name and address of each known party
to the hearing;

(ii) A statement whether the
recommended decision will be issued by
the Presiding Officer or by the Regional
Administrator;

(iii) The due date for filing a written
request to participate in the hearing
under § 124.117; and

(iv) The due date for filing comments
under § 124.118.

§ 124.58 Special procedures for EPA-
issued general permits for point sources
other than separate storm sewers.

(a) The Regional Administrator shall
send a copy of the draft general permit
and the administraiive record to the
Deputy Assistant Administrator for
Water Enforcement during the public
comment period.

(b) The Deputy Assistant
Administrator for Water Enforcement
shall have 30 days from receipt of the *
draft general permit, or shall have until
the end of the public comment period,
whichever is later, to comment upon,
object to, or make recommendations
with respect to the draft general permit.

(c) If the Deputy Assistant
Administrator for Water Enforcement
objects to a draft general permit within
the period specified in paragraph (b} of
this section, the Regional Administrator
shall not issne the final general permit
until the Deputy Assistant
Administrator for Water Enforcement

" concurs in writing with the conditions of
the general permit.

§ 124.59 Conditions requested by the
Corps of Engineers and other government
-agencies.

(Applicable & State programs, see
§ 123.7)

(a) If during the comament period for
an NPDES draft permit, the District
Engineer advises the Director in writing
that anchorage and mavigation of any of
the waters of the United States would
be substantially impaired by the
granting of a permit, the permit shall be
denied and the applicant so notified. if
the District Emgineer advised the
Director that imposing specified
conditions upon the permit is necessary
to avoid any substantial impairment of
anchorage or navigation, then the
Director shall include the specified
conditions in the permit. Review or
appeal of denial of a permit or of
conditions specified by the District
Engineer shall be made through the

applicable procedures of the Corp; of
Engineers, and may not be made through
the procedures provided in this Part. If
the conditions are stayed by a court of
competent jurisdiction or by applicable
procedures of the Corps of Engineers,
those conditions shall considered stayed
in the NPDES permit for the duration of
that stay.

(b) If during the comment period the
U.S. Fish and Wildlife Service, the
National Marine Fisheries Service, or
any other State or Federal agency with
jurisdiction over fish, wildlife, or public
health advises the Director in wriling
that the imposition of speciﬁed
conditions upon the permll 1s necessary
to avoid substantial impairment of fish,
shellfish, or wildlife resources, e
Director may include the specified
conditions in the permit to the extent
they are determined necessary to carry
out the provisions of § 122.12 and of the
CWA.

(c) In appropriate cases the Director
may consult with one or more of the
agencies referred lo in this section
before issuing a draft permit and may
reflect their views in the stalement of
basis, the fact sheet, or the draft permit.

§ 124.60 Issuance and effective date and
stays of NPDES permlts.
In addition to the requirements of
§ 124.15, the following provisions apply
to NPDES permits and to RCRA or UIC
permits to the extent those permits may
have been consolidated with an NPDES
permit in a formal heari
{(a)(1) If a request for a E)rmal hearing
is granted under §124.75 or § 124.114
regarding the initial permit issued for a

* new source, a new diecharger, or a

recommencing discharger, or if a
petition for review of the denial of 2
request for a formal hearing with respect
to such a permit is timely fled with the
Administrator under § 124.91, the
applicant shall be withoul a permit
pending final Agency action under

‘§ 124.91.

(2) Wherever a source subject to this
paragraph has received a final permit
under § 124.15 which is the subject of a
hearing request under § 124.74 ora
formal hearing under § 134.75, the
Presiding Officer, on motion by the
source, may issue an order authorizing it
to begin operation before final agency
action if it complies with all conditions
of that final permit during the period
until final agency action. The Presiding
Officer may grant such a motion in any
case where no party opposes it, or, if a
party opposes the motion, where the
source demonstrates that (i) it is Ekely
to prevail on the merits; (ii) irreparable
harm to the environment will not result
pending final agency action if it is

allowed to commence operations before
final agency action; and (iii) the public
interest requires that the source be
allowed to commence operations. All
the conditions of any permit covered by
that order shall be fully effective and
enforceable.

{b) The Regional Administrator, at
any time prior to the rendering of an
initial decision in a formal hearing on a
permit, may withdraw the permit and
prepare a new draft permit under § 124.6
addressing the portions so withdrawn.
The new draft permit shall proceed
through the same process of public
comment and opportunity for a public
hearing as would apply to any other
draft permit subject to this Part. Any
portions of the permit which are not
withdrawn and which are not stayed
under this section shall remain in effect.

{c}(1) If a request {for a formal hearing
is granted in whole or in part under
§ 124.75 regarding a permit for an
existing source, or if a petition for
review of the denial of a request for a
formal hearing with respect to that
permit is timely filed with the
Administrator under § 124.91, the force
and effect of the contested conditions of
the final permit shall be stayed. The
Regional Administrator shall notify, in
accordance with § 124.75, the discharger
and all parties of the uncontested
conditions of the final permit that are
enforceable obligations of the

[2) m effluent limitations are
contested, but the underlying cantrol
technology is not, the notice shall
identify the installation of the
technology in accordance with the
permit compliance schedules (if
uncontested) as an uncontested,
enforceable obligation of the permit.

(3) When a combination of
technologies is contested, but a partion
of the combination is not contested, that
portion shall be identified as
uncontested if compatible with the
combination of technologies proposed
by the requester.

{4) Uncontested conditions, if
inseverable from a contested condition,
shall be considered contested.

{5) Uncontested conditions shall
become enforceable 30 days after the
date of notice under paragraph (c)(1) of
this section granting the request. If,
however, a request for a formal hearing
on a condition was denied and the
denial is appealed under § 124.91, then
that condition shall become enforceable
upon the date of the notice of the
Administrator’s decision on the appeal if,
the denial is affirmed, or shall be stayed,
in accordance with this section, if the
Administrator reverses the denial and
grants the evidentiary h’earing.
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(6) Uncontested conditions shall
include:

(i) Preliminary design and engmeermg
studies or other requirements necessary
to achieve the final permit conditions
which do not entail substantial
expenditures;

(ii) Permit conditions which will have
to be met regardless of which party
prevails at the evidentiary hearing;

(iii) When the discharger proposed a
less stringent level of treatment than |
that contained in the final permit, any -
permit conditions appropriate to meet -

-the levels proposed by the discharger, if
the measures required to attain that less
stringent level of treatment are
consistent with the measures required to
attain the limits proposed by any other
party; and

(iv) Construction activities, such as-
segregation of waste streams or
installation of equipment, which would
partially meet the final permit
conditions and could also be used to
achieve the discharger’s proposed
alternative conditions.
v+ (d) If at any time after a hearing is
granted and after the Regional
Administrator’s notice-under paragraph
(c)(1) of this section it becomes clear
that a permit requirement is no longer
contested, any party may request the

.Presiding Officer to issue an order’
identifying the requirements as
uncontested. The requirement identified
in such order shall become enforceable
30 days after the issuance of the order.

(e) When a formal hearing is granted
under § 124.75 on an application for a
renewal of an existing permit, all
provisions of the existing permit as well
as uncontested provisions of the new
permit, shall continue fully enforceable
and effective until final agéncy action
under § 124.91. (See § 122.5) Upon
written request from the applicant, the
Regional Administrator may delete
requirements from the existing permit
which unnecessarily duplicate
uncontested provisions of the new .-
permit.

(f) When issuing a finally effective
NPDES permit the conditions of which
were the subject of a formal hearing
under Subparts E or F, the Regional

- Administrator shall extend the permit
compliance schedule to the extent
required by a stay under this section
provided that no such extension shall be
granted which would:

(1) Result in the violation of an
applicable statutory deadline; or

(2) Cause the permit to expire more

than 5 years after issuance under
§ 124.15(a).

[Note.—Extensions of compliance
schedules under § 124.60(f){2} wil not

automalically be granted for a period equal to
the period the stay is in effect for an effluent
limitation. For example, if both the Agency
and the discharger agree that a certain
treatment technology is required by the CWA
where guidelines do not apply, but a hearing
is granted to consider the effluent limitations
which the technology will achieve,
requirements regarding installation of the
underlying technology will not be stayed
during the hearing. Thus, unless the hearing
extends beyond the final compliance date in
the permit, it will not ordinarily be necessary
to extend the compliance schedule. However,
when application of an underlying technology

_ is challenged, the stay for installation

requirements relating to that technology
would extend for the duration of the hearing.]

(g) For purposes of judicial review
under CWA section 509(b), final agency
action on a permit does not occur unless
and until a party has exhausted its
administrative remedies under Subparts
E and F and § 124.91. Any party which
neglects or-fails to seek review under
§ 124.91 thereby waives its opportunity
to exhaust available agency remedies.

§ 124.61 Final environmental Impact
statement.

No final NPDES permit for a new
source shall be issued until at least 30
days after the date of issuance of a final
environmental impact statement if one
is required under 40 CFR § 6.805.

§ 124.62 Decision on varlances.

(Applicable to State programs, see
§ 123.7)

(a) The Director may grant or deny
requests for the following variances
(subject to EPA objection under § 123 75
for State permits):-

(1) Extensions under CWA section
301(i) based on delay in completion of a
publicly owned treatment works;
~ (2) After consultation with the
Regional Administrator, extensions

- under CWA section 301(k) based on the

use of innovative technology; or

(3) Variances under CWA section
316(a) for thermal pollution.

(b) The State Director may deny, or
forward to the Regional Administrator
with a writtenr concurrence, or submit to
EPA without recommendation a
completed request for: .

(1) A variance based on the presence

" of “fundamentally different factors"

from those on which an effluent
limitations guideline was based;

(2) A variance based on the economic
capability of the apphcant under CWA
section 301[0).

(3) A variance based upon certam
water quality factors under CWA
section 301(g); or

(4) A variance based on water quality
related effluent limitations under CWA
section 302(b)(2}).
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(c) The Regional Administrator may
deny, forward, or submit to the EPA
Deputy Assistant Administrator for
Water Enforcement with a
recommendation for approval a requost
for a variance listed in paragmph (b) of
this section that is forwarded by the
State Director, or that is submitted to
the Regional Administrator by the
requester where EPA is the permitting
authority.

(d) The EPA Deputy Assistant
Administrator for Water Enforcement
may approve or deny any variance
request submitted under paragraph (c)
of this section. If the Deputy Assistant
Administrator approves the variance,
the Director may prepare a draft permit
incorporating the variance. Any public
notice of a draft permit for which a
variance or modification has been
approved or denied shall identify the
applicable procedures for appealing that
decision under § 124.54, -

§ 124.63 Procedures for varlances when
EPA is the permitting authority. :

(a) In States where EPA is the permit
issuing authority and a request fora .
variance is filed as required by § 122.53,
the request shall be prot:essed as
follows:

(1) If at the time that a request for a
variance is submitted the Regional,
Administrator has received an
application under § 124.3 for issuance or

* renewal of that permit but has not yet

prepared a draft permit under § 124.6
covering the discharge in question, tho
Regional Administrator, after obtaining
any necessary concurrence of the EPA
Deputy Assistant Administrator for
Water Enforcement under § 124.62, shall
give notice of a tentative decision on the
request at the time the notice of the draft
permit is prepared as specified in

§ 124.10, unless this would significantly.
delay the processing of the permit. In
that case the processing of the variance
request may be separated from the
permit in accordance with paragraph |
(a)(3) of this section, and the proceeslng
of the permit shall proceed without
delay.

(2) If at the time that a request for a
variance is filed the Regional .
Administrator has given notice under
§ 124.10 of a draft permit covering the
discharge in question, but that permit
has not yet become final, administrative
proceedings concerning that permit may
be stayed and the Regional
Administrator shall prepare a new draft
permit including a tentative decision on
the request, and the fact sheet required
by § 124.8. However, if this will
significantly delay the processing of the
existing draft permit or the Regional
Administrator, for other reasons, Ca
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considers combining the variance
request and the existing draft permit
inadvisable, the request may be
separated from the permit in accordance
with paragraph (a)(3) of this section, and
the administrative disposition of the
existing draft permit shall proceed
without delay.

(3) If the permit has become final and
no application under § 124.3 concerning
it is pending or if the variance request
has been separated from a draft permit
as described in paragraphs (a) (1) and
(2) of this section, the Regional
Administrator may prepare a new draft
permit and give notice of it under
§ 124.10. This draft permit shall be
accompanied by the fact sheet required
by § 124.8 except that the only matters
considered shall relate to the requested
variance.

§ 124.64 Appeals of variances.

(a) When a State issues a permit on
which EPA has made a variance
decision, separate appeals of the State
permit and of the EPA variance decision
are possible. If the owner or operator is
challenging the same issues in both
proceedings, the Regional Administrator
will decide, in consultation with State
officials, which case will be heard first.

(b) Variance decisions made by EPA
may be appealed under either Subparts
E or F, provided the requirements of the
applicable Subpart are met. However,
whenever the basic permit decision is
eligible only for an evidentiary hearing
under Subpart E while the variance
decision is eligible only for a panel
hearing under Subpart F, the issues
relating to both the basic permit
decision and the variance decision shall
be considered in the Subpart E
proceeding. No Subpart F hearing may
be held if a Subpart E hearing would be
held in addition. See § 124.111(b).

(c) Stays for section 301(g) variances.
If a request for an evidentiary hearing is
granted on a variance requested under
CWA section 301(g), or if a petition for

review of the denial of a request for the -

hearing is filed under § 124.91, any
otherwise applicable standards and
limitations under CWA section 301 shall
not be stayed unless:

{1) In the judgment of the Regional
Administrator, the stay or the variance
sought will not result in the discharge of
pollutants in quantities which may
reasonably be anticipated to pose an
unacceptable risk to human health or
the environment because of
bioaccumulation, persistency in the
environment, acute toxicity, chronic
toxicity, or synergistic propensities; and

{2) In the judgment of the Regional
Administrator, there is a substantial

likelihood that the discharger will
succeed on the merits of its appeal; and

(3) The discharger files a bond or
other appropriate security which is
required by the Regional Administrator
to assure timely compliance with the
requirements from which a variance is
sought in the event that the appeal is
unsuccessful,

(d) Stays for variances other than
section 301(g) are governed by § 124.60.

§ 124.65 Speclal procedures for discharge
into marine waters section 301(h).

(a) Where it is clear on the face of a
section 301(h) request that the
discharger is not entitled to a variance,
the request shall be denied.

(b) In the case of all other section
301(h) requests the Administrator, ora
person designated by the Administrator,
may either;

(1) Give written authorization to a
requester to submit information required
by Part 125, Subpart G or the final
request by a date certain, not to exceed
9 months, if:

(i) The requester proposes to submit
new or additional information and the
request demonstrates that:

(A) The requester made consistent
and diligent efforts to obtain such
information prior to submitting the final
request;

{B) The failure to obtain such
information was due to circumstances
beyond the control of the requester; and

(C) Such information can be submitted
promptly; or

(ii) The requester proposes to submit
minor corrective information and such
information can be submitied promptly;
or

(2) Make a written request of a
requester to submit additional
information by a certain date, not to
exceed 9 months, if such information is
necessary 1o issue a tentative decision
under § 124.62(a)(1).

All additional information submitted
under this paragraph which is timely
received, shall be considered part of the
original request.

{c) The otherwise applicable sections
of this Part apply to draft permits
incorporating section 301(h} variance,
except that because 301(h) permits may
only be issued by EPA, the terms
**Administrator or a person designated
by the Regional Administrator” shall be
substituted for the term “Director” as
appropriate.

{d) No permit subject to a 301(h)
variance shall be issued unless the
appropriate State officials have
concurred or waived concurrence
pursuant to § 124.54. In the case of a
permit issued to a requester in an
approved State, the State Director may:
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(1) Revoke any existing permil as of
the effective date of the EPA-issued
permit subject to a 301(h) variance; and

{2) Co-sign the permit subject to the
301(h) variance, if the Director has
indicated an intent to do so in the
wriiten concurrence

§124.66 Speclal procedures for decisions
on thermal varlances under section 316(a).

(a) Except as provided in § 124.65, the
only issues connected with issuance of a
particular permit on which EPA will
make a final Agency decision before the
final permit is issued under §§ 124.15
and 124.60 are whether alternative
effluent limitations would be justified
under CWA section 316{a} and whether
cooling water intake structures will use
the best available technology under
section 316(b). Permit applicants who
wish an early decision on these issues
should request it and furnish supporting
reasons at the time their permit
applications are filed under § 122.53.
The Regional Administrator will then
decide whether or not to make an early
decision. If it is granted, both the early
decision on CWA section 316 {a) or (b)
issues and the grant of the balance of
the permit shall be considered permit
issuance under these regulations, and
shall be subject to the same
requirements of public notice and
comment and the same opportunity for
an evidentiary or panel hearing under
Subparts Eor F.

(b) If the Regional Administrator, on
review of the administrative record,
determines that the information
necessary to decide whether or not the
CWA section 316{a] issue is not likely to
be available in time for a decision on
permit issuance, the Regional
Administrator may issue a permit under
§ 124.15 for a term up to 5 years. This
permit shall require achievement of the
effluent limitations initially proposed for
the thermal component of the discharge
no later than the date otherwise
required by law. However, the permit
shall also afford the permittee an
opportunity to file 2 demonstration
under CWA section 316(a) after
conducting such studies as are required
under 40 CFR Part 125, Subpart H. A
new discharger may not exceed the
thermal effluent limitation which is
initially proposed unless and until its
CWA section 316{a) variance request is
finally approved.

(c} Any proceeding held under
paragraph (a) of this section shall be
publicly noticed as required by § 124.10
and shall be conducted at a time
allowing the permittee to take necessary
measures to meet the final compliance
date in the event its request for
modiBication of thermal limits is denied.



This information is reproduced with permission from HeinOnline, under contract to EPA. By including this material, EPA does not endorse HeinOnline.

Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

33498

(d) Whenever the Regional
Administrator defers the decision under
CWA section 316(a), any decision under.
section 316(b) may be deferred.

Subpart E—~Evidentiary Hearings for
EPA-Issued NPDES Permits and EPA-
Terminated RCRA Permits

§ 124.71 - Applicability.

(a) The regulations in this Subpart
govern all formal hearings conducted by
EPA under CWA section 402, except for
those conducted under Subpart F. They
also govern all evidentiary hearings
conducted under RCRA section 3008 in
connection with the termination of a.
RCRA permit. This includes termination
of interim status for failure to furnish
information needed to made a final
decision. A formal hearing is available
to challenge any NPDES permit issued |,
under § 124.15 except for a general
permit. Persons affected by a general
permit may not challenge the conditions
of a general permit as of right in further
agency proceedings. They may instead
either challenge the general permit in
court, or apply for an individual NPDES
permit under § 122.53 as authorized in .
§ 122.59 and then request a formal .
‘hearing on the issuance or denial of an
individual permit. (The Regional
Administrator also has the discretion to
use the procedures of Subpart F for
general permits. See § 124.111.)

{b) In certain cases, evidentiary

hearings under this Subpart may also be -

held on the conditions of UIC permits, or
of RCRA permits which are being
issued, modified, or revoked and
reissued, rather than terminated or
suspended. This will occur when the
conditions of the UIC or RCRA permit in
_question are closely linked with the
“conditions of an NPDES permit as to
which an evidentiary hearing has been
granted. See § 124.74(b)(2). Any
interested person may challenge the
Regional Administrator's initial new
source determination by requesting an
evidentiary hearing under this Part. See
§ 122.66. .
{c) PSD permits may never be sub]ect

to an evidentiary hearing under this °

* Subpart. Section 124.74(b)(2)(iv)
provides only for consolidation of PSD
permits with other permits subject to a
panel hearing under Subpart F.

§124.72 Definitions.

For the purpose-of this’ Subpart. the:
following definitions are applicable:

“Hearing Clerk” means The Hearing
Clerk, U.S. Environmental Protection’
Agency, 401 M Street, S.W.,
Washington, D.C. 20460.-

“Judicial Officer” means a permanent
or temporary employee of the Agency

appbmted asa Judicial Officer by the .
Administrator under these regulations -

and subject to"the following conditions: -

{a) A Judicial Officer shall bea - " -
licensed attorney. A ]udxcnal Officer
shall not be employed in the Office of
Enforcement or the Office of Water and -
Waste Management, and shall not
participate in the consideration or .
decision of any case in which he or she
performed mveshgahve or prosecutorial
functions, or which is factually related
to such a case. - -

(b) The Administrator may delegate
any authority to act in an appeal of a
given case under this Subpart toa
Judicial Officer who, in addition, may
perform other duties for EPA, provided
that the delegation shall not preclude a
Judicial Officer from referring any
motion or case to the Administrator .

. when the Judicial Officer decides such

action would be appropriate. The
Administrator, in decxdmg a case, may
consult with and assign the drafting of
preliminary findings of fact and
conclusions-and/or a preliminary
decision to any Judicial Officer.
“Party” means the EPA trial staff
under § 124.78 and any person whose
request for a hearing under § 124.74 or

" whose request to be admitted as a party

or to intervene under § 124.79 or
§ 124.117 has been granted.

“Presiding Officer” for the purposes of
this Subpart means an Administrative
Law Judge appointed under 5 U.S.C.
3105 and designated to preside at the

-hearing, Under Subpart F other persons

may also serve as hearing officers. See
§ 124.119.

“Regional Hearing Clerk” meansan
employee of the Agency designated by a
Regional Adminjstrator to establish a
repository for all books, records,
documents, and other materials relating
to-hearings under this Subpart.

§ 124:73 Filing and submission of -
documents. _

(a) All submissions authorized or
required to be filed with the Agency

. under this Subpart shall be filed with

the Regional Hearing Clerk, unless
otherwise provided by regulation.
Submissions shall be considered filed on
the date on which they are mailed or
delivered in person to the Regional
Hearing Clerk,

(b) All submissions shall be signed by
the person making the submission, or by
an attorney or other authorized agent or
representative.

{c)(1) All data and information
referred to or in any way relied upon in
any submission shall be included in full
and may not be incorporated by
reference, unless previously submitted

- - as part of the administrative record in

the same proceeding. This requirement
does not apply to State or Federal
statutes and regulations, judicial
decisions published in a national
reporter system, officially issued EPA
documents of general applicability, and
any other generally available reference
material which may be incorporated by
reference. Any party incorporating
materials by reference shall provide
copies upon request by the Regional
Administrator or the Presiding Officer.
@21 any part of the material

. submitted is in a foreign’language, it

shall be accompanied by an English
translation verified under oath to be
complete and accurate, together with the
name, address, and a brief statement of
the qualifications of the person making
the translation. Translations of literature
or other material in a foreign language
shall be accompanied by copies of the
original publication,

(3) Where relevant data or
information is contained in a document
also containing irrelevant matter, either
the irrelevant matter shall be deleted or |
the relevant portions shall be indicated,

(4) Failure to comply with the
requirements of this section or any other
requirement in this Subpart may result
in the noncomplying portions of the
submission being excluded from
consideration. If the Regional
Administrator or the Presiding Officer,
on motion by any party or sua sponte,
determines that a submission fails to
meet any requirement of this Subpart,
the Regional Administrator or Presiding
Officer shall direct the Regional Hearing
Clerk to return the submission, together
with a reference to the applicable

_ regulations. A party whose materials

have been rejected has 14 days to
correct the errors and resubmit, unless
the Regional Administrator or the
Presiding Officer finds good cause to
allow a longer time.

(d) The filing of a submission shall not
mean or imply that it in fact meets all

" applicable requirements or that it

contains reasonable grounds for the
action requested or that the dction

- requested is in accordance with law.

(e) The original of all statements and
documents containing factual material,
data, or other information shall be
signed in ink and shall state the name,
address, and the representative capacity
of the person making the submission.

§ 124.74 Requests for evidentiary hearing.
(a) Within 30 days following the

service of notice of the Regional
Administrator’s final permit decision
under § 124.15, any interested person
may submit a request to the Regional
Administrator under paragraph (b) of
this section for an evidentiary hearing to
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reconsider or contest that decision. If
such a request is submitted by a person
other than the permittee, the person
shall simultaneously serve a copy of the
request on the permittee.

(b)(1) In accordance with § 124.76,
such requests shall state each legal or
factual question alleged to be at issue,
and their relevance to the permit
decision, together with a designation of
the specific factual areas to be
adjudicated and the hearing time
estimated to be necessary for

adjudication. Information supporting the

request or other written documents
relied upon to support the request shall
be submitted as required by § 124.73
unless they are already part of the
administrative record required by

§ 124.18.

[Note~~This paragraph allows the
submission of requests for evidentiary
hearings even though both legal and factual
issues may be raised, or only legal issues
may be raised. In the latter case, because no
factual issues were raised, the Regional
Administrator would be required to deny the
request. However, on review of the denial the
Administrator is authorized by § 124.91(a)(1)
to review policy or legal conclusions of the
Regional Administrator. EPA is requiring an
appeal to the Administrator even of purely
legal issues involved in a permit decision to
ensure that the Administrator will have an
opportunity to review any permit before it
will be final and subject to judicial review.]

(2) Persons requesting an evidentiary
hearing on an NPDES permit under this
section may also request an evidentiary
hearing on a RCRA or UIC permit. PSD
permits may never be made part of an
evidentiary hearing under Subpart E.
This request is subject to all the
requirements of paragraph (b}(1) of this
section and in addition will be granted
only if:

(i) Processing of the RCRA or UIC
permit at issue was consolidated with
the processing of the NPDES permit as
provided in § 124.4;

(ii) The standards for granting a
hearing on the NPDES permit are met;

(iii) The resolution of the NPDES
permit issues is likely to make necessary
or appropriate modification of the RCRA
or UIC permit; and

(iv) If a PSD permit is involved, a
permittee who is eligible for an
evidentiary hearing under Subpart E on
his or her NPDES permit requests that
the formal hearing be conducted under
the procedures of Subpart F and the
Regional Administrator finds that
consolidation is unlikely to delay final
permit issuance beyond the PSD one-
year statutory deadline.

(c) These requests shall also contain:
(1) The name, mailing address, and
telephone number of the person making

such request;

(2) A clear and conclse factual
statement of the nature and scope of the
interest of the requester;

(3) The names and addresses of all
persons whom the requester represents;
and

(4) A statement by the requester that,
upon motion of any party granted by the
Presiding Officer, or upon order of the
Presiding Officer sua sponte without
cost or expense to any other party, the
requester shall make available to appear
and testify, the following:

(i) The requester;

(i) All persons represented by the
requester; and

(iii) All officers, directors, employees,
consultants, and agents of the requester
and the persons represented by the
requester.

(5) Specific references to the
contested permit conditions, as well as
suggested revised or alternative permit
conditions (including permit denials)
which, in the judgment of the requester,
would be required to implement the
purposes and policies of the CWA.

(6) In the case of challenges to the .
application of control or treatment
technologies identified in the statement
of basis or fact sheet, identification of
the basis for the objection, and the
alternative technologies or combination
of technologies which the requester
believes are necessary to meet the
requirements of the CWA.

{7) Identification of the permit
obligations that are contested or are
inseverable from contested conditions
and should be stayed if the request is
granted by reference to the particular
contested conditions warranting the
stay.

(8) Hearing requests also may ask that
a formal hearing be held under the
procedures set forth in Subpart F. An
applicant may make such a request even
if the proceeding does not constitute
“initial licensing"” as defined in
§ 124.111.

(d) If the Regional Administrator
grants an evidentiary hearing request, in
whole or in part, the Regional
Administrator shall identify the permit
conditions which have been contested
by the requester and for which the
evidentiary hearing has been granted.
Permit conditions which are not
contested or for which the Reglonal
Administrator has denied the hearing
request shall not be affected by, or
considered at, the evidentiary hearing.
The Regional Administrator shall
specify these conditions in wriling in
accordance with § 124,60(c}.

(e) The Regional Administrator must
grant or deny all requests for an
evidentiary hearing on a particular
permit, All requests that are granted for
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a particular permit shall be combined in
a single evidentiary hearing.

(f) The Regional Administrator (upon
notice to all persons who have already
submitted hearing requests) may extend
the time allowed for submitting hearing
requests under this section for good
cause.

§124.75 Decisiononrequestfora
hearing.

(a)(1) Within 30 days following the
expiration of the time allowed by
§ 124.74 for submitting an evidentiary
hearing request, the Regional
Administrator shall decide the extent to
which, if at all, the request shall be
granted, provided that the request
conforms to the requirements of
§ 124.74, and sets forth material issues
of fact relevant to the issuance of the
permit.

(2) When an NPDES permit for which
a hearing request has been granted -~
constitutes “initial licensing” under
§ 124.111, the Regional Administrator
may elect to hold a formal hearing under
the procedures of Subpart F rather than
under the procedures of this Subpart
even if no person has requested that
Subpart F be applied. If the Regional
Administrator makes such a decision, he
or she shall issue a notice of hearing
under § 124.116. All subsequent
proceedings shall then be governed by
$% 124.117 through 124.121, except that
any reference to a draft permit shall
mean the final permit.

(3) Whenever the Regional
Administrator grants a request made
under § 124.74(c)(8) for a formal hearing
under Subpart F on an NPDES permit
that does not constitute an initial license
under § 124.111, the Regional
Administrator shall issue a notice of
hearing under § 124.116 including a
statement that the permit will be
processed under the procedures of
Subpart F unless a written objection is
received within 30 days. If no valid
objection is received, the application
shall be processed in accordance with
$§ 124.117 through 124.121, except that
any reference to a draft permit shall
mean the final permit. If a valid
objection is received, this Subpart shall
be applied instead.

(b) If a request for a hearing is denied
in whole or in part, the Regional
Administrator shall briefly state the
reasons. That denial is subject to review
by the Administrator under § 124.91.

§ 124.76 Obligation to submit evidence
and ralse issues before a final permit is
fssued.

No evidence shall be submitted by
any party to a hearing under this
Subpart that was not submitted to the
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administrative record required.by

§ 124.18 as part.of the preparation of
and comment-on a draft permit, unless
good cause is shown for the failure to
submit it. No issues shall be raised by -

members, whether or not permanently
employed by the Agency;

(3) “Ex parte communication” means
any communication, written or oral, -.
relating to the merits of the proceeding

any party that were not submitted to the -between the decisional body and an

administrative record required by .
§ 124.18 as part of the preparation of
and comment on a draft permit unless
good cause is'shown for the failure to
submit them. Good cause includes the
case where the party seeking to raise
the new issueg or introduce new ©~
information shows that it could not
reasonably have ascertained the issues
or made the information available
within the time required by § 124.15; or
that it could not have reasonably .
anticipated the relevance-or materiality
of the information sought to be

* introduced. Good cause exists for the _

introduction of data available on
operation authorized under
§ 124.60{a)(2).

§ 124.77 Notice of ﬁearing.
Public notice of the grant of an
evidentiary hearing regarding a permit

and by mailing a copy to all persons
who commented on the draft permit, .
testified at the public hearing, or .

submitted a request for a hearing. Before

the issuance of the notice, the Regional
Administrator shall designate the
Agengcy trial staff and the members of
the decisional body (as defined in

§ 124.78). ‘

§124.78 Ex parte communications.

(a) For purposes of this section, the
following definitions shall apply:

{1) “Agency trial staff” means those
Agency empioyees, whether temporary
or permanent, who have been -

interested person outside the Agency or
the Agency trial staff which was not
originally filed or stated.in the b
administrative record orin the hearing.
Ex parte communications do not
include:’ .
(i) Communications between Agency
employees other than between the

Agency trial staff and the members of . -

the decisional body;

(if) Discussions between the
decisional body and either: .

[A) Interested persons outside the
Agency, or
- {B) The Agency trial staff, if all parties

have received prior written notice of the,

proposed communications and have
been given the opportunity to be present
and participate therein. -

(4) “Interested person outside the
Agency"” includes the permit applicant,
any person who filed written comments

ghall be given as provided in § 124.57(b) _ it the proceeding, any person who

requested the hearing, any person who
requested to participate or intervene in
the hedring, any participant in the
hearing and any other interested person

. not employed by the Agency at the time

of the communications, and any
attorney of record for those persons.

{(b)(1) No interested person outside the
Agency or member of the Agency trial
staff shall make or knowingly cause to
be made to any members of the
decisional body, an ex parte
communication on the merits of the
proceedings. ’ ’

{2) No member of the decisienal body
shall make or knowingly cause to be
made {o any interested person outside

designated by the Agency under § 12477 the Agency or member of the Agency

,or § 124.116 as available to investigate,
litigate, and present the evidence,
arguments, and ppsition of the Agency
in the evidentiary hearing or
nonadversary panel hearing.
Appearance as a witness does not
necessarily require a person to be
designated as a member of the Agency
trial staff;

(2) “Decisional body" means any
Agency employee who is or may

reasonably be expected to be involved

in the decisional process of the
proceeding including the Administrator,
Judicial Officer, Presiding Officer, the
Regional Administrator (if he or she

does not designate himself or herself as -

a member of the Agency trial staff), and
any of their staff participating in the
decisional process. In the case of a non-

adversary panel hearing, the decisional
body shall also include the panel

trial staff, an ex parte communication on
the merits of the proceedings.

(3) A member of the decisional body
who receives or who makes or who
knowingly causes to be made a
communication prohibited by this
subsection shall file with the Regional

" ‘Hearing Clerk all written

communications or memoranda stating
the substance of all oral
communications together with all
written responses and memoranda
stating the substance of all oral
responses.

{c) Whenever any member of the
decisionmaking body receives an ex
parte communication knowingly made

" or knowingly caused to be made by a

party or representative of a party in
violation of this section, the person
presiding at the stage of the hearing then

in progress may, to the extent consistent

with justice and the policy of the CWA,
require the party to show cause why ity .
claim or interest in the proceedings
should not be dismissed, denied,
disregarded, or otherwise adversely
affected on account of such violation,

(d) The prohibitions of this section
begin to apply upon issuance of the
notice of the grant of a hearing under |
§ 124.77 or § 124.116, This prohibition
terminates at the date of final agency
action.

§ 124.79 Additional parties andissues.

{a) Any person may submit a request
to be .admitted as a party within 15 days
after the date of mailing, publication, or
posting of notice of the grant of an
evidentiary hearing, whichever occurs
last. The Presiding Officer shall grant
requests that meet the requirements of
§§ 124.74 and 124.76."

(b) After the expiration of the time
prescribed in paragraph (a) of this
section any person may file a motion for
leave to intervene as a party. This
motion must meet the requirements of
§§ 124.74 and 124.76 and set forth the
grounds for the proposed intervention.
No factual or legal issues, besides thosa
raised by timely hearing requests, may
be proposed except for good cause, A
motion for leave to intervene must also
contain a verified statement showing
good cause for the failure to file a timnely
request to be admitted as a party. The
Presiding Officer shall grant the motion
only upon an express finding on the
record that:

(1) Extraordinary circumstances
justify granting the motion;

(2) The intervener has consented to be
bound by:

(i) Prior written agreements and ‘
stipulations by and between the existing
parties; and

(i) All orders previously entered in
the proceedings; and

(3) Intervention will not cause undue *
delay or prejudice the rights of the
existing parties.

§ 124.80 Flling and service.

(a) An original and one (1) copy of all
written submissions relating to an
evidentiary hearing filed after the notice
is published shall be filed with the

Regional Hearing Clerk.

(b) The party filing any ‘submission
shall also serve a copy of each
submission upon the Presiding Officer |
and each party of record. Service shall

‘be by mail or personal delivery.

(c) Every submission shall be
accompanied by an acknowledgement
of service by the person served or a
certificate of service citing the date,
place, time, and manner of service and
the names of the persons served.
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(d) The Regional Hearing Clerk shall
maintain and furnish a list containing
the name, service address, and
telephone number of all parties and their
attorneys or duly authorized
representatives to any person upon
request.

§ 124.81 Assignment of Administrative
Law Judge.

No later than the date of mailing,
publication, or posting of the notice of a
grant of an evidentiary hearing,
whichever occurs last, the Regional
Administrator shall refer the proceeding
to the Chief Administrative Law Judge
who shall assign an Administrative Law
Judge to serve as Presiding Officer for
the hearing.

§ 124.82 Consolidation and severance.

(a) The Administrator, Regional
Administrator, or Presiding Officer has
the discretion to consolidate, in whole
or in part, two or more proceedings to be
held under this Subpart, whenever it
appears that a joint hearing on any or all
of the matters in issue would expedite or
simplify consideration of the issues and
that no party would be prejudiced
thereby. Consolidation shall not affect
the right of any party to raise issues that
might have been raised had there been
no consolidation.

(b) If the Presiding Officer determines
consolidation is not conducive to an
expeditious, full, and fair hearing, any
party or issues may be severed and
heard in a separate proceeding.

§ 124.83 Prehearing conferences.

(a) The Presiding Officer, sua sponte,
or at the request of any party, may
direct the parties or their attorneys or
duly authorized representatives to
appear at a specified time and place for
one or more conferences before or
during a hearing, or to submit written
proposals or correspond for the purpose
of considering any of the matters set
forth in paragraph (c) of this section.

{b) The Presiding Officer shall allow a
reasonable period before the hearing
begins for the orderly completion of all
prehearing procedures and for the
submission and disposition of all
prehearing motions. Where the
- circumstances warrant, the Presiding
Officer may call a prehearing conference
to inquire into the use of available
procedures contemplated by the parties
and the time required for their
completion, to establish a schedule for
their completion, and to set a tentative
date for beginning the hearing.

(c) In conferences held, or in
suggestions submitted, under paragraph
(a) of this section, the following matters
may be considered:

(1) Simplification, clarification,
amplification, or limitation of the issues.

(2) Admission of facts and of the
genuiness of documents, and
stipulations of facts.

(3) Objections to the introduction into
evidence at the hearing of any written
testimony, documents, papers, exhibits,
or other submissions proposed by a
party, except that the administrative
record required by § 124.19 shall be
received in evidence subject to the
provisions of § 124.85(d)(2). At any time
before the end of the hearing any party
may make, and the Presiding Officer
shall consider and rule upon, motions to
strike testimony or other evidence other
than the administrative record on the
grounds of relevance, competency, or
materiality.

(4) Matters subject to official notice
may be taken,

(5) Scheduling as many of the
following as are deemed necessary and
proper by the Presiding Olfficer:

(i) Submission of narrative statements
of position on each factual issue in
controversy;

(ii) Submission of written testimony
and documentary evidence (e.g.,
affidavits, data, studies, reports, and
any other type of writlen material) in
support of those statements; or

(iii) Requests by any party for the
production of additional documentation,
data, or other information relevant and
material to the facts in issue.

(6) Grouping parlicipants with
substantially similar interests to
eliminate redundant evidence, motions,
and objections.

(7) Such other matters that may
expedite the hearing or aid in the
disposition of the matter.

(d) At a prehearing conference or at
some other reasonable time set by the
Presiding Officer, each party shall make
available to all other parties the names
of the expert and other witnesses it °
expects to call. At its discretion or at the
request of the Presiding Officer, a party
may include a brief narrative summary
of any witness's anticipated testimony.
Copies of any written testimony,
documents, papers, exhibits, or
materials which a party expects to
introduce into evidence, and the
administrative record required by
§ 124.18 shall be marked for
identification as ordered by the
Presiding Officer. Wilnesses, proposed
written testimony, and other evidence
may be added or amended upon order of
the Presiding Officer for good cause
shown. Agency employees and
consultants shall be made available as
witnesses by the Agency to the same
extent that production of such witnesses
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is required of other parties under
§ 124.74(c)(4). (See also § 124.85{b)(16).)
(e) The Presiding Officer shall prepare
a written prehearing order reciting the
actions taken at each prehearing
conference and setting forth the
schedule for the hearing, unless a
transcript has been taken and
accurately reflects these matters. The
order shall include a written statement
of the areas of factual agreement and
disagreement and of the methods and
procedures to be used in developing the
evidence and the respective duties of
the parties in connection therewith. This
order shall control the subsequent
course of the hearing unless modified by
the Presiding Officer for good cause
shown.

§ 124.84 Summary determination.

(a) Any party to an evidentiary
hearing may move with or without
supporting affidavits and briefs for a
summary determination in its favor
upon any of the issues being adjudicated
on the basis that there is no genuine
issue of material fact for determination.
This motion shall be filed at least 45
days before the date set for the hearing,
except that upon good cause shown the
motion may be filed at any time before
the close of the hearing.

{b) Any other party may, within 30
days after service of the motion, file and
serve a response toitora
countermotion for summary
determination. When a motion for
summary determination is made and
supported, a party opposing the motion
may not rest upon mere allegations or
denials but must show, by affidavit or
by other materials subject to
consideration by the Presiding Officer,
that there is a genuine issue of material
fact for determination at the hearing.

(c) Affidavits shall be made on
personal knowledge, shall set forth facts
that would be admissible in evidence,
and shall show affirmatively that the
affiant is competent to testify to the
matters stated therein.

(d) The Presiding Officer may set the
matter for oral argument and call for the
submission of proposed findings,
conclusions, briefs, or memoranda of
law. The Presiding Officer shall rule on
the motion not more than 30 days after
the date responses to the motion are
filed under paragraph (b) of this section.

(e) If all factual issues are decided by
summary determination, no hearing will
be held and the Presiding Officer shall
prepare an initial decision under
§ 124.89. If summary determination is
denied or if partial summary
determination is granted, the Presiding
Officer shall issue a memorandum
opinion and order, interlocutory in
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character, and the hearing will proceed
on the remaining issues. Appeals from
interlocutory rulings are governed by .
§ 124.90.

(f) Should it appear from the affidavits
of a party opposing a motion for
summary determination that he or she
cannot for reasons stated present, by
affidavit or otherwise, facts essential to
justify his or her opposition, the
Presiding Officer may deny the motion
or order a continuance to allow :
additional affidavits or other
information to be obtained.or may make
such other order as is just and proper.

§ 124.85 Hearing procedure.

(a)(1) The permit applicant always
bears the burden of persuading the
Agency that a permit authorizing
pollutants to be discharged should be
issued and not denied. This burden does
not shift.

[Note.—In many cases the documents
contained in the administrative record, in
particular the fact sheet or statement of basis
and the response to comments, should
adequately discharge this burder.]

(2 The Agency has the burden of
gomg forward to present an affirmative
case in support of any challenged
condition of a final permit.

(3) Any hearing participant who, by
raising material issues of fact, contends:

(i) That particular conditions or
requirements in the permit are improper
or invalid, and who desires either;

(A) The inclusion of new or different -
conditions or requirements; or

(B) The deletion of those conditions or
requirements; or .

(ii) That the denial or issuance of a
permit is otherwise improper or invalid,
shall have the burden of going forward
to present an affirmative case at the
conclusion of the Agency case on the
challenged requirement,

(b) The Presiding Officer shall conduct
a fair and impartial hearing, take action
to avoid unnecessary delay in the
disposition of the proceedings, and
maintain order. For these purposes, the
Presiding Officer may:

(1) Arrange and issue notice of the
date, time, and place of hearings and"
conferences; - -

{2) Establish the methods and
procedures to be used in the
development of the evidence; i

(3) Prepare, after considering the ¢
views of the participants, written
statements of areas of factual
disagreement among the participants;

(4) Hold conferences to settle,
simplify, determine, or strike any of the
issues in a hearing, or to consider other
matters that may facilitate the
expeditious disposition-of the hearing;

(5) Administer oaths and affirmations;.

(6) Regulate the course of the hearing
and govern the conduct of participants;

(7) Examine witnesses;

(8) Identify and refer issues for
interlocutory decision under § 124.90;

(9) Rule on, admit, exclude, or limit
evidence;

(10) Establish the time for filing
motions, testimony, and other written
evidence, briefs, findings, and other
submissions;

(11) Rule on motions and other
procedural matters pending before him,
including but not limited to motions for
summary determination in accordance
with § 124.84;

(12) Order that the hearing be
conducted in stages whenever the
number of parties is large or the issues
are numerous and complex;

(13) Take any action not inconsistent
with the provisions of this Subpart for
the maintenance of order at the hearing
and for the expeditious, fair, and
impartial conduct of the proceeding;

(14) Provide for the testimony of
opposing witnesses to be heard
simultaneously or for such witnesses to
meet outside the hearing to resolve or
isolate issues or conflicts;

(15) Order that trade secrets be
treated as confidential business
information in accordance with § 122.19
and 40 CFR Part 2; and

(16) Allow such cross-examination as
may be required for a full and true
disclosure of the facts. No cross-
examination shall be allowed on
questions of policy except to the extent
required to disclose the factual basis for
permit requirements, or on questions of
law, or regarding matters {such as the
validity of effluent limitations
guidelines) that are not subject to
challenge in an evidentiary hearing. No
Agency witnesses shall be required to™
testify-or be made available for cross-
examination on such.matters. In
deciding whether or not to allow cross-
examination, the Presiding Officer shall
consider the likelihood of clarifying or
resolving a disputed issue of material
fact compared to other.available
methods. The party seeking cross-

" examination has the burden of

demonstratmg that this standard has
been met.

(c) All direct and rebuttal evidence at
an evidentiary hearing shall be
submitted in written form, unless, upon

“motion and good cause shown, the -
Presiding Officer determines that oral
presentation of the evidence on any
particular fact will materially assist in
the efficient identificdtion and
clarification of the issues. Written
testimony shall be prepared in narratlve
form.
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(d)(1) The Presiding Officer shall
admit all relevant, competent, and
material evidence, except evidence that
is unduly repetitious. Evidence may be
received at any hearing even though
inadmissible under the rules of evidence
applicable to judicial proceedings. The
weight to be given evidence shall bo
determined by its reliability and
probative value.

(2) The administrative record required
by. § 124.18 shall be admitted and
received in evidence. Upon motion by
any party the Presiding Officet may
direct that a witness be provided to
sponsor a portion or portions of the
administrative record. The Presiding
Officer, upon finding that the standards
in § 124.85(b)(3) have been met, shall
direct the appropriate party to produce
the witness for cross-examination, If a
sponsoring witness cannot be provided,
the Presiding Officer may reduce the
weight accorded the appropriate portion
of the record.

[Note.—Receiving the administrative
record into evidence automatically serves
several purposes: (1) it documents the prior
course of the proceeding; (2} it provides a
record of the views of affected persons for
consideration by the agoncy decislonmaker;
and (3} it provides factual material for use by
the decisionmaker.)

(3) Whenever any evidence or . |
testimony is excluded by the Presiding
Officer as inadmissible, all such
evidence or testimony existing in ~
written form shall remain a part of the
record as an offer of proof. The party
seeking the admission of oral testimony

‘may make an offer of proof, by means of

a brief statement on the record
describing the testimony excluded.

(4) When.two or more parties have
substantially similar interests and
positions, the Presiding Officer may
limit the number of attorneys or other
party representatives who will be
permitted to cross-examine and to make
and argue motions and objections on
behalf of those parties. Attorneys may,
however, engage in cross-examination
relevant to matters not adequately
covered by previous cross-examination.

{5) Rulings of the Presiding Officer on
the admissibility of evidence or
testimony, the propriety of cross-
examination, and other procedural

* matters shall appear in the record and

shall control further proceedings, unless
reversed as a result of an interlocutory
appeal taken under § 124.90.

(6) All objections shall be made
promptly or be deemed waived. Partios
shall be presumed to hyve taken
exception to an adverse ruling. No
objection shall be deemed waived by
further participation in the hearing.
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§ 124.86 Motions.

(2) Any party may file a motion
(including a motion to dismiss a
particular claim on a contested issue),
with the Presiding Officer on any matter
relating to the proceeding. All motions
shall be in writing and served as
provided in § 124.80 except those made
on the record during an oral hearing
before the Presiding Officer.

(b) Within 10 days after service of any
written motion, any part to the
proceeding may file a response to the
motion. The time for response may be
shortened to 3 days or extended for an
additional 10 days by the Presiding
Officer for good cause shown.

(c) Notwithstanding § 122.52, any
party may file with the Presiding Officer
a motion seeking to apply to the permit
any regulatory or statutory provision
issued or made available after the
issuance of the permit under § 124.15,
The Presiding Officer shall grant any
motion to apply a new statutory
provision unless he or she finds it
contrary to legislative intent. The
Presiding Officer may grant a motion to
apply a new regulatory requirement
when appropriate to carry out the
purpose of CWA, and when no party
would be unduly prejudiced thereby.

§ 124.87 Record of hearings. -

(a) All orders issued by the Presiding
Officer, transcripts of oral hearings or
arguments, written statements of
position, written direct and rebuttal
testimony, and any other data, studies,
reports, documentation, information and
other written material of any kind
submitted in the proceeding shall be a
part of the hearing record and shall be
available to the public except as
provided in § 122.19, in the Office of the
Regional Hearing Clerk, as soon as it is
received in that office.

(b) Evidentiary hearings shall be
either stenographically reported
verbatim or tape recorded, and
thereupon transcribed. After the
hearing, the reporter shall certify and
file with the Regional Hearing Clerk:

(1) The original-of the transcript, and

(2) The exhibits received or offered
into evidence at the hearing.

(c) The Regional Hearing Clerk shall
promptly notify each of the parties of
the filing of the certified transcript of
proceedings. Any party who desires a
copy of the transcript of the hearing may
obtain a copy of the hearing transcript
from the Regional Hearing Clerk upon
payment of costs.

(d) The Presiding Officer shall allow
witnesses, parties, and their counsel an
opportunity to submit such written
proposed corrections of the transcript of
any oral testimony taken at the hearing,

pointing out errors that may have been
made in transcribing the testimony, as
are required to make the transcript
conform to the testimony. Except in
unusual cases, no more than 30 days
shall be allowed for submitting such
corrections from the day a complete
transcript of the hearing becomes
available.

§ 124.88 Proposed findings of fact and
concluslons; brief,

Within 45 days after the certified
transcript is filed, any parly may file
with the Regional Hearing Clerk
proposed findings of fact and
conclusions of law and a brief in suppost
thereof. Briefs shall contain appropriate
references to the record. A copy of these
findings, conclusions, and brief shall be
served upon all the other parties and the
Presiding Officer. The Presiding Officer,
for good cause shown, may extend the
time for filing the proposeed findings and
conclusions and/or the brief. The
Presiding Officer may allow reply briefs.

§124.89 Decisions.

(a) The Presiding Officer shall review
and evaluate the record, including the
proposed findings and conclusions, any
briels filed by the parties, and any
interlocutory decisions under § 124.90
and shall issue and file his initial
decision with the Regional Hearing
Clerk. The Regional Hearing Clerk shall
immediately serve copies of the initial
decision upon all parties {or their
counsel of record) and the
Administrator.

(b) The initial decision of the
Presiding Officer shall automatically
become the final decision 30 days after
its service unless within that time:

(1) A party files a petition for review
by the Adminislrator pursuant to
§124.91; or

(2) The Administrator sua sponle files
a notice that he or she will review the
decision pursuant to § 124.91.

§ 124.50 Interlocutory appeal.

(a) Except as provided in this section,
appeals to the Administrator may be
taken only under § 124.91. Appeals from
orders or rulings may be taken under
this section only if the Presiding Officer,
upon motion of a party, certifies those
orders or rulings to the Administrator
for appeal on the record. Requests to the
Presiding Officer for certification must
be filed in writing within 10 days of
service of notice of the order, ruling, or
decision and shall state briefly the
grounds relied on.

(b) The Presiding Officer may certify
an order or ruling for appeal to the
Administrator if;
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(1) The order or ruling involves an
important question on which there is
substantial ground for difference of
opinion, and

(2) Either:

(i) An immediate appeal of the order
or ruling will materially advance the
ultimate completion of the proceeding;
or

(ii) A review after the final order is
issued will be inadequate or ineffective.

(c) If the Administrator decides that
cerlification was improperly granted, he
or she shall decline to hear the appeal.
The Administrator shall accept or
decline all interlocutory appeals within
30 days of their submission; if the
Administrator takes no action within
that time, the appeal shall be
automatically dismissed. When the
Presiding Officer declines to certify an
order or ruling to the Administrator for
an interlocutory appeal, it may be
reviewed by the Administrator only
upon appeal from the initial decision of
the Presiding Officer, except when the
Administrator determines, upon motion
of a party and in exceptional
circumstances, that to delay review
would not be in the public interest. Such
motion shall be made within 5 days
after receipt of notification that the
Presiding Officer has refused to certify
an order or ruling for interlocutory
appeal to the Administrator. Ordinarily,
the interlocutory appeal will be decxded
on the basis of the submissions made to
the Presiding Officer. The Administrator
may, however, allow briefs and oral
argument.

(d) In exceptional circumstances, the
Presiding Officer may stay the
proceeding pending a decision by the
Administrator upon an order or ruling
certified by the Presiding Officer for an
interlocutory appeal, or upon the denial
of such certification by the Presiding
Officer.

(e) The failure to request an
interlocutory appeal shall not prevent
taking exception to an order or ruling in
an appeal under § 124.91.

§124.91 Appeal to the Administrator.

(2)(2) Within 30 days after service of
an initial decision, or a denial in whole
or in part of a request for an evidentiary
hearing, any party or requester, as the
case may be, may appeal any matter set
forth in the initial decision or denial, or
any adverse order or ruling to which the
party objected during the hearing, by
filing with the Administrator notice of
appeal and petition for review. The
petition shall include a statement of the
supporting reasons and, when
appropriate, a showing that the initial
decision contains:
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(i) A finding of fact or conclusion of
. law which is clearly erroneous, or

(ii) An exercise of discretion or policy
which is important and which the
Administrator should review.

(2) Within 15 days after service of a
petition for review under paragraph
(a)(1) of this section, any other party to
the proceeding may file a responsxve
petition,

(3) Policy decisions made or legal
conclusions drawn in the course of
denying a request for an evidentiary
hearing may be reviewed and changed
by the Administrator in an appeal under
this section; .

{b) Within 30 days of an mmal
decision or denial of a request for.an
evidentiary hearing the Administrator

- may, sua sponte, review such decision.
Within 7 days after the Administrator
has decided under this section to review
an initial decision or the denial of a
request for an evidentiary hearing,
notice of that decision shall be served
by mail upon all affected parties and the
Regional Administrator. .

(c)(1) Within a reasonable time
followmg the filing of the petition for -
review, the Administrator shall issue an
order either grantmg or denying the ’
petition for review. When the
Administrator grants a petition for
review or determines under paragraph
(b) of this section to review a decision,
the Administrator may notify the parties
that only certain issues shall be briefed.

(2) Upon granting a petition for
review, the Regional Hearing Clerk shall
promptly forward a’copy of the record to
the Judicial Officer and shall retain a
complete duplicate copy of the record in
the Regional Office.

(d) Noththstandmg the grant of a -
petition for review or a determination
under paragraph (b) of this section to
review a decision, the Administrator
may summarily affirm without opinion
an initial decision or the denial of a
request for an evidentiary hearing.

(e) A petition to the Administrator
under paragraph (a) of this section for
review of any initial decision or the
denial of an evidentiary hearing is,
under 5 U.S.C. § 704, a prerequisite to
the seeking of judicial review of the final
decision of the Agency.

(3 If a party timely files a petltlon for
review or if the Administrator sua
sponte orders review, then, for purposes
of judicial review, final Agency action
on an issue occurs as follows:

(1) If the Administrator denies review
or summanly affirms without opinion as
provided-in § 124.91(d), then the initial
decision or denial becomes the final
Agency action and occurs upon the
service of notice of the Admmlstrator s
, action,

-

(2) If the Administrator issues a
decision without remanding the
proceeding then the final permit,
redrafted as required by the
Administrator’s original decision, shall
be reissued and served upon all parties
to the appeal.

(3) If the Administrator issues a
decision remanding the proceeding, then
final Agency action occurs upon
completion of the remanded proceeding,
including any appeals to the
Administrator from the results of the
remanded proceeding.

(g) The petitioner may file a brief in
support of the petition within 21 days
after the Administrator has granted a
petition for review. Any other party may
file a responsive brief within 21 days of

" service of the petitioner’s brief. The

petitioner then may file a reply brief
within 14 days of service-of the
responsive brief. Any person may file an
amicus brief for the consideration of the
Administrator within the same time .

- periods that govern reply briefs. If the

Administrator determines, sua sponte, to
review an initial Regional .
Administrator’s decision or the denial of

a request for an evidentiary hearing, the -

Administrator shall notify the parties of .
the schedule for filing briefs. -

(h) Review by the Administrator of an
initial decision or the denial of an

" evidentiary hearing shall be limited to

the issues specified under paragraph (a)
of this section, except that after notice
to all parties, the Administrator may
raise and decide other matters which he
or she considers material on the basis of
the recoid.

Subpart F—-Non-Adversary Panel
Procedures

§ 124.111 Applicability.
(a) Except as set forth in this Subpart,

this Subpart applies in lieu of, and to

complete exclusion of, Subparts A
through E in the following cases:

{1)(i) In any proceedings for the
issuance of any NPDES permit which
constitutes “initial licensing” under the
Administrative Procedure Act, when the
Regional Administrator elects to apply

‘this Subpart’and explicitly so states in

the public notice of the draft permit
under § 124.10 or in a supplemental
notice under § 124.14. If an NPDES draft
permit is processed under this Subpart,
any other draft permits which have been
consolidated with the NPDES draft

statutory deadline for issuing a final
PSD permit under the CAA,

(i) “Initial licensing" includes both
the first decision on an NPDES permit
apphqd for by a discharger that has not
previously held one and the first
decision on any variance requested bya
discharger.

(iii) To the extent this Subparl is uged
to process a request for a variance
under CWA section 301(h), the term

. “Adminstrator or a person designated

permit under § 124.4 shall likewise be ~

processed-under this Subpart, except for
PSD permits when the Regional
Administrator makes a finding under

§ 124.4(e) that consolidation would be
likely to result in missing the one year
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by the Administrator” shall be
substituted for the term “Regional
Administrator”,

(2) In any proceeding for which a
hearing under this Subpart was granted
under § 124.75 following a request for a
formal hearing.under § 124.74. See
§§ 124.74(c)(8) and 124.75(a)(2).

(3) Whenever the Regional
Administrator determines as a mattor of
discretion that the moxe formalized
mechanisms of this Subpart should be
used to process draft NPDES general
permits (for which evidentiary hearings
are unavailable under § 124.71), or draft
RCRA or draft UIC permits.

{b) EPA shall not apply these
procedures to a decision on a varlance
where Subpart E proceedings are :
simultaneously pending on the other.
conditions of the permit. See § 124.64(b).

§ 124.112 Relation to other subparts.

The following provisions of Subparts
A through E apply to proceedings under

" this Subpart:

(a)(1) §8§ 124.1 through 124.10.

(2) § 124.14 “Reopening of comment

period.”

(3) § 124.16 “Stays of contested permit
conditions.”

(4) § 124.20 “Computation of time."

(b)(1) § 124.41 "Definitions applicablo
to PSD permits.”

(2) § 124.42 "Additional procedures for
PSD permits affecting Class I Areas.”

(c)(1) §§ 124.51 through 124.56.

- (2) § 124.57 (c) “Public notice.”

(3).§§ 124.58 through 124.66.

(d)(1) § 124.72 "Definitions,” except
for the definition of “Presiding Officer,"
see § 124.119. ’

(2) § 124.73 “Filing.”

(3) § 124.78 "Ex parte
communications.” .

(4) § 124.80 "Filing and service.”

(5) § 124.85(a) (Burden of proof),

(6) § 124.86 “Motions.”

(7) § 124.87 “Record of hearings.”

(8) § 124.90 “Interlocutory appeal.”

(e) In the case of permits to which this

. Subpart is made applicable after a final

’

permit has been issued under § 124.15,
either by the grant under § 124.75 of a
hearing request under § 124.74, or by
notice of supplemental proceedings
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under § 124.14, §§ 124.13 and 124.76
shall also apply.

§ 124.113 Public notice of draft permits
and public comment period.

Public notice of a draft permit under
this Subpart shall be given as provided
in §§ 124.10 and 124.57. At the discretion
of the Regional Administrator, the public
comment period specified in this notice
may include an opportunity for a public
hearing under § 124.12.

§ 124.114 Request for hearing.

(2) By the close of the comment period
under § 124.113, any person may request
the Regional Administrator to hold a
panel hearing on the draft permit by
submitting a written request containing
the following:

(1) A brief statement of the interest of
the person requesting the hearing;

(2) A statement of any objections to
the draft permit;

(3) A statement of the issues which
such person proposes to raise for
consideration at the hearing; and

(4) Statements' meeting the
requirements of § 124.74(c)(1)-{5).

(b) Whenever (1) a written request
satisfying the requirements of paragraph
{a) of this section has been received and
presents genuine issues of material fact,
or (2) the Regional Administrator
determines sua sponte that a hearing
under this Subpart is necessary or

" appropriate, the Regional Administrator
shall notify each person requesting the
hearing and the applicant, and shall
provide public notice under § 124.57(c).
If the Regional Administrator
determines that a request does not meet
the requirements of paragraph (a) of this
section or does not present genuine
issues of fact, the Regional
Administrator may deny the request for
the hearing and shall serve written
notice of that determination on all
persons requesting the hearing.

(c) The Regional Administrator may

_ also decide before a draft permit is
prepared under § 124.6 that a hearing
should be held under this section. In
such cases, the public notice of the draft
permit shall explicitly so state and shall
contain the information required by
§ 124.57(c). This notice may also provide
for a hearing under § 124,12 before a
hearing is conducted under this section.

§ 124.115 Effect of denial of or absence of
request for hearing.

If no request for a hearing is made
under § 124.114, or if all such request are
denied under that section, the Regional
Administrater shall then prepare a
recommended decision under § 124.124.
Any person whose hearing request has
been denied may then appeal that

recommended decision to the
Administrator as provided in § 124.91.

§124.116 Notice of hearing.

{a) Upon granting a request for a
hearing under § 124.114 the Regional
Administrator shall prompily publish a
notice of the hearing as required under
§ 124.57(c). The mailed notice shall
include a statement which indicates
whether the Presiding Officer or the
Regional Administrator will issue the
Recommended decision. The mailed
notice shall also allow the participants
at least 30 days to submit written
comments as provided under § 124.118.

(b) The Regional Administrator may
also give notice of a hearing under this
section at the same time as notice of a
draft permit under § 124.113. In that case
the comment periods under §§ 124.113
and 124.118 shall be merged and held as
a single public comment period.

{c) The Regional Administrator may
also give notice of hearing under this
section in response to a hearing request
under § 124.74 as provided in § 124.75.

§124.117 Request to participate in
hearing.

(a) Persons desiring to participate in
any hearing noticed under this section,
shall file a request to participate with
the Regional Hearing Clerk before the
deadline set forth in the notice of the
grant of the hearing. Any person filing
such a request becomes a party to the
proceedings within the meaning of the
Administrative Procedure Act. The
request shall include:

(1) A brief statement of the interest of
the person in the proceeding;

(2) A brief outline of the points to be
addressed;

(g) An estimate of the time required;
an

" (4) The requirements of § 124.74(c)(1)-
(5).

(5) If the request is submitted by an
organization, a nonbinding list of the
persons to take part in the presentation.

(b) As soon as practicable, but in no
event later than 2 weeks before the
scheduled date of the hearing, the
Presiding Officer shall make a hearing
schedule available to the public and
shall mail it to each person who
requested to participate in the hearing.

" §124.118 Submisslon of written

comments on draft permit.

(a) No later than 30 days before the
scheduled start of the hearing (or such
other date as may be set forth in the
notice of hearing), each party shall file
all of its comments on the draft permit,
based on information in the
administrative record and any other
information which is or reasonably

could have been available to that party. -
All comments shall include any

affidavits, studies, data, tests, or other
materials relied upon for making any
factual statements in the comments.

(b){1) Written comments filed under
paragraph (a) of this section shall
constitute the bulk of the evidence
submitted at the hearing. Oral
statements at the hearing should be
brief and in the nature of argument.
They shall be restricted either to points
that could not have been made in
written comments, ar to emphasize
points which are made in the comments,
but which the party believes can more

“effectively be argued in the hearing
context.

(2) Notwithstanding the foregoing,
within two weeks prior to the deadline
specified in paragraph (a) of this section
for the filing of comments, any party
may move to submit all or part of its
comments orally at the hearing in lieu of
submitting written comments and the
Presiding Officer shall, within one week,
grant such motion if the Presiding
Officer finds that the party will be
prejudiced if required to submit the
comments in written form.

(c) Parlies to any hearing may submit
written material in response to the
comments filed by other parties under
paragraph (a) of this section at the time
they appear at the panel stage of the
hearing under § 124.120.

§ 124.119 Presiding Officer.

(a)(1)(i) Before giving notice of a
hearing under this Subpart in a
proceeding involving an NPDES permit,
the Regional Administrator shall request
that the Chief Administrative Law Judge
assign an Administrative Law Judge as
the Presiding Officer. The Chief
Administrative Law Judge shall then
make the assignment.

(ii) If all parties to such a hearing
waijve in writing their statutory right to
have an Administrative Law Judge
named as the Presiding Officerin a
hearing subject to this subparagraph the
Regional Administrator may name a
Presiding Officer under paragraph
(a)(2)(ii) of this section.

(2) Before giving notice of a hearing
under this Subpart in a proceeding
which does not involve an NPDES
permit or a RCRA permit termination,
the Regional Administrator shall either:

(i) Request that the Chief
Administrative Law Judge assign an
Administrative Law Judge as the
Presiding Officer. The Chief
Administrative Law Judge may
thereupon make such an assignment if
he concludes that the other duties of his
office allow, or
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(ii) Name a lawyer permanently or
temporarily employed by the Agency
and without prior connection with the
proceeding to serve as Presiding Officer:

(iii) If the Chief Administrative Law
Judge declines to name an
Administrative Law Judge'as Presiding
Officer upon receiving a request under
subparagraph (2)(i) of this section, the
Regional Administrator shall namea °
Presiding Officer under paragraph
(a)(2)(ii) of this section.

(b) It shall be the duty of the Pre31dmg
Officer to conduct a fair and impartial
hearing. The Presiding Officer shall have
the authority: ‘

(1) Conferred by § 124.85(b)(1)-(15),

§ 124.83(b) and (c), and; ‘

(2) To receive relevant evidence,

provided that all comments under

§§ 124.113 and 124.118, the record of the .

panel hearing under § 124.120, and the
administrative record, as defined in
§ 124.9 or in § 124.18 as the case may be -
shall be received in evidence, and

(3) Either upon motion or sua sponte,
to change the date of the hearing under
§ 124,120, or to recess such a hearing
until a future date. In any such case the
notice required by § 124,10 shall be
given,

§ 124.120 Panel hearing.

(aA Pres1dmg Officer shall pres1de at
each hearing held under this Subpart
An EPA panel shall also take part in the
hearing. The panel shall consist of three
or more EPA temporary or permanent
employees having special expertise or
responsibility in areas related to the
hearing issue, at least two or whom
shall not have taken part in writing the
draft permit, If &ppropriate for the
evaluation of new or different issues
presented at the hearing, the panel
membership, at the discretion of the
Regional Administrator, may change or
may include persons not employed by
EPA,

(b) At the time of the hearing notice
under § 124,116, the Regional -
Administrator shall designate the
persons who shall serve as panel
members for the hearing and the
Regional Administrator shall file with
the Regional Hearing Clerk the name
and address of each person so
designated. The Regional Administrator
may also designate EPA employees who
will provide staff support to the panel
but who may or may not serve as panel
members. The designated persons shall
be subject to the ex parte rules in
§ 124.78. The Regional Administrator
may also designate Agency frial staff as
defined in § 124.78 for the hearing. -

(c) At any time before the close of the
hearing the Presiding Officer, after
consultation with the panel, may request

7 - -

that any person having knowledge
concerning the issues raised in the
hearing and not then scheduled to -
participate therein appear and testify at
the hearing.

(d) The panel members may question |
any person participating in the panel’

-hearing. Cross-examination by persons

other than panel members shall not be
permitted at this stage of the proceedmgw

_except when the Presiding Officer

determines, after consultation with the
panel, that the cross-examination would
expedite consideration of the issues.
However, the parties may submit
written questions to the Presiding
Officer for the Presiding Officer to ask
the participants, and the Presiding
Officer may, after consultation with the
panel, and at his or her sole discretion,
ask these questions.

(e) At any time before the close of the
hearing, any party may submit to the
Presiding Officer written questions
speciﬁcally directed to any person
appearing or testifying in the hearing.
The Presiding Officer, after consultation
with the panel may, at his sole
discretion, ask the wntten question so
submitted.

(f) Within 10 days after the close of
the hearing, any party shall submit such
additional written testimony, affidavits,
information, or material as they consider

_relevant or which the panel may
- request. These additional submissions

shall be filed with the Regional Hearing
Clerk and shall be a part of the hearing
record,

§ 124.121 Opportunity for cross-
examination..

(a) Any party to a panel hearing may
submit a written request to cross-
examine any issue of material fact. The
motion shall be submitted to the
Presiding Officer within 15 days after a
full transcript of the panel hearing is
filed with the Regional Hearing Clerk
and shall specify:

(1) The disputed issue(s) of material
fact. This shall include an explanation
of why the questions at issue are factual
rather than of an analytical or policy
nature, the extent to which they are in
dispute in light of the then-existing

.record, and the extent to which they are

material to the decision on the
application; and

(2) The person(s) to be cross-
examined, and an estimate of the time
necessary to conduct the cross-
examination. This shall include a
statement explaining how the cross- .
examination will resolve the disputed
issues of material fact.

(b) After receipt of all motions for
cross-examination under paragraph {a)

. of this section, the Presiding Officer,
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after consultation with the hearing
panel, shall promptly issue an order

~ either granting or denying each requost,
-Orders granting requests for cross-

examination shall be served on all
parties and shall specify:

(1) The issues on which cross-
examination is granted;

(2) The persons to be cross-examined
on each issue;

(3) The persons allowed to conduct
cross-examination; *

(4) Time limits for the examination of
witnesses by each cross-examiner; and
(5) The date, time, and place of the
supplementary hearing at which cross-

examination shall take place,

(c) In issuing this order, the Presiding
Officer may determine that two or more
parties have the same or similar
interests and that to prevent unduly,
repetitious cross-examination, they
should be required to choose a singla
representative for purposes of cross- ,
examination. In that case, the order
shall simply assign time for cross-
examination without further identifying
the representative, If the designated
parties fail to choose a single
representative, the Presiding Officer
may divide the assigned time among the
representatives or issue any other order
which justice may require.

(d) The Presiding Officer and, to the
extent possible, the members of the '
hearing panel shall be present at the
supplementary hearing, During the
course of the hearing, the Presiding
Officer shall have authority to modify
any order issued under paragraph (b) of
this section. A record will be made

. under § 124.87.

(e)(2) No.later than the time set for
requesting cross-examination, a party
may request that alternative methods of
clarifying the record (such as the
submigsion of additional written
information) be used in lieu of or in
addition to cross-examination, The .
Presiding Officer shall issue an order
granting or denying this request at the
time he or she issues (or would have
issued) an order granting or denying a
request for cross-examination, under
paragraph (b) of this section, If the

request for an alternative method is

granted, the order shall specify the
alternative and any other relevant
information (such as the due date for
submitting written information),

(2) In passing on any request for
cross-examination submitted under
paragraph (a) of this section, the
Presiding Officer may, as a precondition
to ruling on the merits of the request,
require alternative means of clarifying
the record to be used whether or not a
request to do so has been made. The
party requesting cross-examination shall
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have one week to comment on the
results of using the alternative method.
After considering these comments the
Presiding Officer shall issue an order
granting or denying the request for
cross-examination.

(f) The provisions of § 124.85(d)(2)
apply to proceedings under this Subpart.

§124.122 Record for final permit.

The record on which the final permit
shall be based in any proceeding under
this Subpart consists of:

(a) The administrative record
compiled under §§ 124.9 or 124.18 as the
case may be;

(b) Any material submitted under
§ 124.78 relating to ex parte contacts;

(c) All notices issued under § 124.113;

(d) All requests for hearings, and
rulings on those requests, received or
issued under § 124.114;

(e) Any notice of hearing issued under
§ 24.116;

(f) Any request to participate in the
hearing received under § 124.117;

(g) All comments submitted under
§ 124.118, any motions made under that
section and the rulings on them, and any
comments filed under § 124.113;

(h) The full transcript and other
material received into the record of the
panel hearing under § 124.120;

(i) Any motions for, or rulings on,
cross-examination filed or issued under
§ 124.121; -

(i) Any motions for, orders for, and the
results of, any alternatives to cross-
examination under § 124.121; and

(k) The full transcript of any cross-
examination held. -

§ 124.123 Filing of brief, proposed
findings of fact and conclusions of law and
proposed modified permit.

Unless otherwise ordered by the
Presiding Oificer, each party may,
within 20 days after all requests for
cross-examination are denied or after a
transcript of the full hearing including
any cross-examination becomes
available, submit proposed findings of
fact; conclusions regarding material
issues of law, fact, or discretion; a
proposed modified permit (if such
person is urging that the draft or final
permit be modified); and a brief in
support thereof; together with references
to relevant pages of transcript and to
relevant exhibits. Within 10 days
thereafter each party may file a reply
brief concerning matters contained in
opposing briefs and containing
alternative findings of fact; conclusions
regarding material issues of law, fact, or
discretion; and a proposed modified
permit where appropriate. Oral
argument may be held at the discretion

of the Presiding Officer on motion of any
party or sua sponte.

§ 124.124 Recommended declision,

The person named to prepare the
decision shall, as soon as practicable
after the conclusion of the hearing,
evaluate the record of the hearing and
prepare and file a recommended
decision with the Regional Hearing
Clerk. That person may consult with,
and receive assistance from, any
member of the hearing panel in drafting
the recommended decision, and may
delegate the preparation of the
recommended decision to the panel or to
any member or members of it. This
decision shall contain findings of fact,
conclusions regarding all material issues
of law, and a recommendation as to
whether and in what respect the draft or
final permit should be modified. After
the recommended decision has been
filed, the Regional Hearing Clerk shall
serve a copy of that decision on each
party and upon the Administrator.

§ 124.125 Appeal from or review of
recommended decision,

(a)(1) Within 30 days aflter service of
the recommended decision, any party
may take exception to any matter set
forth in that decision or to any adverse
order or ruling of the Presiding Officer to
which that party objected, and may
appeal those exceptions to the
Administrator as provided in § 124.91,
except that references to “initial
decision” will mean recommended
decision under § 124.124.

§ 124.126 Final declslon.

As soon as practicable after all appeal
proceedings have been completed, the
Administrator shall issue a final
decision. That final decision shall
include findings of fact; conclusions
regarding material issue of law, fact, or
discretion, as well as reasons therefore;
and a modified permit to the extent
appropriate. It may accept or reject all
or part of the recommended decision.
The Administrator may delegate some
or all of the work of preparing this
decision to a person or persons without
substantial prior connection with the
matter. The Administrator or his or her
designee may consult with the Presiding
Officer, members of the hearing panel,
or any other EPA employee other than
members of the Agency Trial Staff under
§ 124.78 in preparing the final decision.
The Hearing Clerk shall file a copy of
the decision on all parties.

§ 124,127 Final declslon If there Is no
review.

If no party appeals a recommended
decision to the Administrator, and if the
Administrator does not elect to review
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it, the recommended decision becomes
the final decision of the Agency upon
the expiration of the time for filing any
appeals.

§124.128 Delegation of authority; ime
Hmitations.

{a) The Administrator may delegate to
a Judicial Officer any or all of his or her
authority under this Subpart.

(b) The failure of the Administrator,
Regional Administrator, or Presiding
Officer to do any act within the time
periods specified under this Part shall
not waive or diminish-any right, power,
or authority of the United States
Environmental Protection Agency.

(c) Upon a showing by any party that
it has been prejudiced by a failure of the
Administrator, Regional Administrator,
or Presiding Officer to do any act within
the time periods specified under this
Part the Administrator, Regional
Administrator, or Presiding Officer, as
the case may be, may grant that party
such relief of a procedural nature
(including extension of any time for
compliance or other action) as may be
appropriate.

Appendix A to Part 124—Guide to
Decisionmaking Under Part 124

This Appendix is designed to assist in
reading the procedural requirements set out
in Part 124. It consists of two flow charts.

Figure 1 diagrams the more conventional
sequence of procedures EPA expects to
follow in processing permits under this Part.
It outlines how a permit will be applied for,
how a draft permit will be prepared and
publicly noticed for comment, and how a
final permit will be issued under the
procedures in Subpart A.

This permit may then be appealed to the
Administrator, as specified both in Subpart A
(for RCRA, UIC, or PSD permits), or Subpart
E or F ([or NPDES permits). The first flow
chart also briefly outlines which permit
decisions are eligible for which types of
appeal.

Part 124 also contains special “non-
adversary panel hearing™ procedures based
on the “initia) licensing"” provisions of the
Administrative Procedure Act. These
procedures are set forth in Subpart F. In some
cases, EPA may only decide to make those
procedures applicable after it has gone
through the normal Subpart A procedures on
a draft permit. This process is also
diagrammed in Figure 1.

Figure 2 sets forth the general procedure to
be followed where these Subpart F
procedures have been made applicable to a
permit from the beginning.

Both flow charts outline a sequence of
events directed by arrows. The boxes set
forth elements of the permit process; and the
diamonds indicate key decisionmaking points
in the permit process.

The charts are discussed in more detail
below.
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Figure 1—Conventional EPA Permzttmg
Progedures

This chart outlines the procedures for
issuing permits whenever EPA does not make
use of the special 'panel hearing” procedures
in Subpart F. The majorsteps depicted on
this chart are as follows:

1. The permit process can begin in any one
of the following ways: -

a, Normally, the process will begin when a
person applies for a permit under §§ 122.4
and 124.3.

b. In other cases, EPA may decide to take
action on its own initiative to change a
permit or to issue a general permit. This leads
directly to preparation of a draft permit under
§124.6.

c. In addition, the permittee or any
interested person (other than for PSD
permits) may request modification,
revocation and reissuance or termination of a
permit under §§ 122.15, 122.16 and 124.5.

Those requests can be handled in either of
two ways: t

i. EPA may tentatively decide to grant the
request and issue a new draft permit for
public comment, either with or without
requiring a new application.

il, If the request is denied, an informal
appeal to the Administrator is available..

2. The next major.step in the permit .
process is the preparation of a draft permit.
As the chart indicates, preparing a draft
permit also requires preparation of either a
statement of basis (§ 124.7), a fact sheet
(§ 124.8) or, compilation of an “administrative
record” (§ 124.9), and public notice (§ 124.10).

3. The next stage is the public comment
period (§ 124.11). A public hearing under®
§ 124.12 may-be requested before the close of
the public comment period.

EPA has the discretion to hold a public
hearing, even if there were no requests during
the public comment period. If EPA decides to
schedule one, the public comment period will
be extended through the close of the hearing.
EPA also has the discretion to conduct the.
public hearing under Subpart F panel
procedures. (See Figure 2.)

The regulations provide that all arguments
and factual materials that a person wishes
EPA to consider in connection with a
particular permit must be placed in the record
by the close of the public comment period
(§ 124.13).

4, Section 124,14 states that EPA, at any
time before issuing a final permit decision
may decide to either reopen or extend the
comment period, prepare a new draft permit
and begin the process again from that point,
or for RCRA and UIC permits, or for NPDES
permits that constitute “initial licensing™, to
begin “panel hearing” proceedings under
Subpart F. These various results are shown
schematically.

5, The public coment penod and any publlc
hearing will be followed by issuance of a
final permit decision (§ 124.15). As the chart
shows, the final permit must be accompanied
by a response to comments (§ 124.17) and be
based on the administrative record (§ 124.18).

6. Alfter the final permit is issued, it may be
appealed to higher agency authority. The
exact form of the appeal depends on the type
of permit involved.

a, RCRA, UIC or PSD permits standing-
alone will be appealed directly to the
Administrator under § 124.19.

b. NPDES permits which do not involve

“*“Initial licensing” may be appealed in an

evidentiary hearing under Subpart E. The
regulations provide (§ 124.74) that if such a
hearing is granted for an NPDES permit and if
RCRA or UIC permits have been consolidated

. with that permit under § 124.4 then closely

related conditions of those RCRA or UIC
permits may be reexamined in an evidentiary
hearing. PSD permits, however, may never be
reexamined in a Subpart E hearing. .

c. NPDES permits which do involve “initial
licensing” may be appealed in a panel
hearing under Subpart F. The regulations
provide that if such a-hearing is granted for
an NPDES permit, consolidated RCRA, UIC,
or PSD permits may also be reexamined in
the same proceeding.

As discussed below, this i3 only one of
several ways the panel hearing procedures .
may be used under these regulations.

7. This chart does not show EPA appeal
procedures in detail, Procedures for appeal to
the Administrator under § 124.19 are self-
explanatory; Subpart F procedures are
diagrammed in Figure 2; and Subpart E
procedures are basically the same that would
apply in any evidentiary hearing.

However, the chart at this stage does
reflect the provisions of § 124.60(b), which
allows EPA, even after a formal hearing has
begun, to “recycle” a permit back to the draft
permit stage at any time before that hearing
has resulted in an initial decnsmn

Figure 2—Non-Adversary Panel Pmcea'ures

This chart outlines the procedures for
processmg permits under the special “panel
hearing" procedures of Subpart F. These
procedures were designed for making
decisions that involve “initial licensing”
NPDES permits. Those permits include the
first decisions on an NPDES permit applied
for by any discharger that has not previously
held one, and the first decision on any
statutory variance. In addition, these
procedures will be used for any RCRA, UIC,
or PSD permit which has been consolidated
with such an NPDES permit, and may be
used, if the Reglonal Administrator so
chooses, for the issuance of individual RCRA
or UIC permits. The steps depicted on this"
chart are as follows:

1. Application for a permit. These }
proceedings will generally begin with an
application, since NPDES initial licensing
always will begin with an application.

2, Preparation of a draft permit. This is
identical to the similar step in Figure 1.

3. Public comment perigd. This again is
identical to the similar step in Figure 1. The
Regional Administrator has the opportunity
to schedule an informal public hearing under
§ 124.12 during this period.

4. Requests for a panel hearing must be
received by the end of the public comment
period under § 124.113. See § 124.114. -

If a hearing request is denied, or if no
hearing requests are received, a
recommended decision will be issued based
on the comments received. The recommended
decision may then be appealed to the
Administrator: See-§ 124.115.
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5. If a hearing is granted, notice of the
hearing will be published in accordance with
§ 124,116 and will be followed by a second

.comment period during which requests.to

participate and the bulk of the remaining
evidence for the final decision will be
received (§§ 124117 and 124.118).

The regulations also allow EPA to move
directly to this stage by scheduling a hearing
when the draft permit is prepared. In such
cases the comment period on the draft permit
under § 124,113 and the prehearing commont
period under § 124.118 would occur at the
same time. EPA anticipates that this will be
the more frequent practice when permits are
processed under panel procedures.

This is also a stage at which EPA can
switch from the conventional proceduras
diagrammed in Figure 1 to the panel heating
procedures. As the chart indicatos, EPA
would do this by scheduling a panel hearing

. either through use of the “recycle” provision

in § 124.14 or in response to a request for a
formal hearing under § 124.74,

6. After the close of the comment period, u
panel hearing will be held under § 124120,
followed by any cross-examination granted
under § 124.121. The recommended decision
will then be prepared (§ 124.124) and an
opportunity for appeal provided under
§ 124.125. A final decision will be issued uftor
appeal proceedings, if any, are concluded.

BILLING CODE 6560-01-M
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2. 40 CFR Part 125 is amended as
follows:

PART 125—CRITERIA AND. -
STANDARDS FOR THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

A. Section 125.2 is revised to read as
follows:

§ 125.2 Definitions.

For the purposes of this Part, any
reference to “the Act"” shall mean the
Clean Water Act of 1977 (CWA). Unless
otherwise noted, the definjtions in Parts
122, 123 and 124 apply to this Part.

B. Section 125.3 is amended by:

1. Revising the introductory text of
paragraphs (a), {a)(2); (b)(1) and (b)(2),
and revising paragraph (c)(1).

2. Adding paragraphs (c)(4) and (g).

§ 125.3 Technology-based treatment .
requirements in permits.

(a) General. Technology-based -
treatment requirements under section
301(b) of the Act represent the minimum
level of control that must be imposed in
a permit issued under section 402 of the
Act, (See §§ 122.60, 122.61 and 122.62 for
a discussion of additional or more
stringent effluent limitations and ‘
conditions.) Permits shall contain the
following technology-based treatment
requirements in accordance with the
following statutory deadlines;

* * * * *

(2) For dischargers other than POTW's
except as provided in § 122.67(d),
effluent limitations requiring; ~
i’ * * * * L

{b) Statutory variances and
extensions. (1) The following variances '
from technology-based treatment
requirements are authorized by the Act
and may be applied for under § 122.53;

* * * * *

(2) The following extensions of -
deadlines for compliance with
technology-based treatment -
requirements are authorized by the Act
and may be applied for under § 122.53:
* *

* * *
LI
C

(1) Application of EPA-promulgated ~
effluent limitations developed under
section 304 of the Act to dischargers by
category or subcategory. These effluent
limitations are not applicable to the
extent that they have been remanded or
withdrawn. However)in the case of a
court remand, determinations
underlying effluent limitations shall be
binding in permit issuance proceedings
where those determinations are not
required to be reexamined by a court
remanding the regulations. In addition,
dischargers may seek fundamentally

different factors variances from these
effluent limitations under § 122.53 and
Subpart D of this Part,
* * “* * *

(4) Limitations developed under
paragraph (c})(2) of this section may be
expressed, where appropriate, in terms
of toxicity (e.g., “The LC 50 for fat head
minnow of the effluent from outfall 001
shall be greater than 25%”), provided
that is shown that the limits reflect the -
appropriate requirements (for example,
technology-based or water-quality-
based standards) of the Act.

* * * * *

(g)(1) The Director may set a permit °
limit for a conventional pollutant at a
level more stringent than the best
conventional pollution control
technology (BCT}, or a limit for a
nonconventional pollutant which shall
not be subject to modification under
section 301 (c) or (g) of the Act where:

(i) Effluent limitations guidelines
specify the pollutant as an indicator for
a toxic pollutant, or

(ii)(A) The limitation reflects BAT-
level control of discharges of one or

more toxic pollutants which are present

in the waste stream, and a specific BAT
limitation upon the toxic pollutant(s) is

" not feasible for economic or techmcal

reasons;

{B) The permit identifies which toxm
pollutants are intended to be controlled
by use of the limitation; and

(C) The fact sheet required by § 124.56
sets forth the basis for the limitation,
including a finding that compliance with
the limitation will result in BAT-level
control of the.-toxic pollutant discharges
identified in paragraph (g)(1)(ii)(B) of

" this section, and a finding that it would

be economically or technically
infeasible to directly limit the toxic

- pollutant(s). ~

(2) The Director may set a permit limit

“for a conventional pollutant at a level

more stringent than BCT when:

(i) Effluent limitations guidelines
specify the pollutant as an indicator for
a hazardous substance, or
* (ii)(A) The limitation reflects BAT-
level control of discharges (or an
appropriate level determined under
section 301(c) or (g) of the Act) of one or
more hazardous substance(s) which are
present in the waste stream, and a
specific BAT (or other appropriate)
limitation upon the hazardous
substance(s) is not feasible for economic
or technical reasons;

{B) The permit identifies which

. hazardous substances are intended to

be controlled by use of the limitation;
and ! .

(C) The fact sheet required by § 124.56
sets forth the basis for the limitation,
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including a finding that compliance with
the limitations will result in BAT-level
{or other appropriate level) control of
the hazardous substances discharges
identified in paragraph (g)(2)(ii)(B) of
this section, and a finding that it would
be economically or technically
infeasible to directly limit the hazardous
substance(s).

(iii) Hazardous substances which are
also toxic pollutants are subject to
paragraph (g)(1) of this section,

(3) The Director may not set a more
stringent limit under the preceding
paragraphs if the method of treatment
required to comply with the limit differs
from that which would be required if the
toxic pollutant(s) or hazardous
substance(s) controlled by the limit
were limited directly.

(4) Toxic pollutants idéntified under
paragraph (g)(1) of this section remain

« subject to the requirements of

§122.61(a)(1) (notification of increased
discharges of toxic pollutants above
levels reported in the application form).

C. Section 125.30 is amended by
revising paragraph (b) to read as
follows: -

§125.30 * Purpose and scope.
* * * * *

(b) In establishing national limits, EPA "
takes into account all the information it
can collect, develop and solicit
regarding the factors listed in sections
304(b), 304(g) and 307(b) of the Act. In
some cases, however, data which could
affect these national limits as they apply
to a particular discharge may not be
available or may not be considered
during their development. As a result, t
may be necessary on a case-by-case
basis to adjust the national limits, and
make them either more or less stringent
as they apply to certain dischargers
within an industrial category or
subcategory. This will only be done if
data specific to that discharger indicates
it presents factors fundamentally
different from those considered by EPA
in developing the limit at issue. Any
interested person believing that factors
relating to a discharger's facilities,
equipment, processes or other facilities
related to the discharger are
fundamentally different from the factors
considered during development of the
national limits may request a
fundamentally different factors variance
under § 122.53 (i)(1). In addition, such a
variance may be proposed by the
Director in the draft permit.

D. Section 125.72 is amended by
revising paragraph (f) to read as follows:

§125.72 Early screening of applications
for section 316(a) variances.
* * * * *
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(f) If an applicant desires a ruling on a
section 316(a) application before the
ruling on any other necessary permit
terms and conditions, {as provided by
§ 124.65), it shall so request upon filing
its application under paragraph (a) of
this section. This request shall be
granted or denied at the discretion of the
Director.

[Note.—At the expiration of the permit, any
discharger holding a section 316{a) variance
should be prepared to support the
continuation of the variance with studies
based on the discharger's actual operation
experience.]

* * * * *

E. Section 125.92 is revised to read as

follows:

§125.92 Requests for permit modification
and issuance under section 301(i)(1) of the
Act.

Any owner or operator of a publicly
owned treatment works (POTW) that
requires construction to achieve
limitations under sections 301(b)(1)(B)} or
301{(b)(1)(C) of the Act may request,
modification or issuance of a permit
extending the date for compliance with
these limitations in accordance with the
provisions of § 122.53(j).

F. Section 125.95 is revised to read as
follows: N

§ 125.95 Requests for permit modification
or issuance under section 301(i)(2) of the
Act.

Any owner or operator of a point
source other than a POTW that will not
achieve the requirements of sections
301(b)(1)(A) and 301(b)(1)(C) of the Act
because it was scheduled to discharge
into a POTW that is presently unable to
accept the discharge without
construction, may request modification
or issuance of a permit extending the
date of compliance with these
limitations in accordance with the
provisions of § 122.53(i).

G. Section 125.104 is amended by
revising paragraph (c) to read as
follows:

§ 125.104 Best management practices

programs.
{c)(1) The BMP program must be

clearly described and submitted as part
of the permit application. An application
which does not contain a BMP program
shall be considered incomplete. Upon
receipt of the application, the Director
shall approve or modify the program in
accordance with the requirements of
this Subpart. The BMP program as
approved or modified shall be included
in the draft permit (§ 124.6). The BMP
program shall be subject to the
applicable permit issuance requirements
of Part 124, resulting in the incorporation

of the program (including any
modifications of the program resulting
from the permit issuance procedures)
into the final permit.

{2) Proposed modifications to the BMP
program which affect the discharger's
permit obligations shall be submitted to
the Director for approval. If the Director
approves the proposed BMP program
modification, the permit shall be
modified in accordance with § 122.15,
provided that the Director may waive
the requirements for public notice and
opportunity for hearing on such
modification if he or she determines that
the modification is not significant. The
BMP program, or modification thereof,
shall be fully implemented as soon as
possible but not later than one year after
permit issuance, modification, or
revocation and reissuance unless the
Director specifies a later date in the
permit.

[Note.—A later date may be specified in
the permit, for example, lo enable
coordinated preparation of the BMP program
required under these regulations and the
SPCC plan required under 40 CFR Part 151 or
to allow for the completion of construction
projects related to the facility’s BMP or SPCC
program.]

* * * * *
[FR Doc. 80-14312 Filed 5-16-20; 845 am)
BILLING CODE 6560-01-M
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