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ENVIRONMENTAL PROTECTION
‘AGENCY

40 CFR Parts 122, 123, 124, and 125
[FRL 1453-5]

Consolidated Permit Regulations:
RCRA Hazardous Waste; SDWA
Underground Injection Control; CWA
National Pollutant Discharge
Elimination System; CWA Section 404
Dredge or Fill Programs; and CAA
Prevention of Significant Deterioration

AGENCY: Envitonmental Protection
Agency (EPA).
ACTION: Final rule.

summaRy: This rule establishes
consolidated permit program
requirements goyverning the Hazardous
Waste Management program under the
Resource Conservation and Recovery -

" Act (RCRA), the Underground Injection

Control (UIC) program under the Safe
Drinking Water Act (SDWA), the -
National Pollutant Discharge
Elimination System (NPDES) program
and State Dredge or Fill {*'404")
programs under the Clean Water Act
{CWA), and the Prevention of

- Significant Deterioration (PSD}) program
under the Clean Air Act, for three .
primary purposes:

(1) To consolidate program
requirements for the RCRA and UIC
programs with those already establlshed
for the NPDES program.

{2) To establish requirements for State
programs under the RCRA, UIC, and
Section 404 programs.

(3) To consolidate permit issuance
procedures for EPA-issued Prevention of
Significant Deterioration permits under
the Clean Air Act with those for the
RCRA, UIC, and NPDES programs.
DATES: These regulations shall become
effective as follows: All regulations shall
become effective as to UIC permits and
programs July 18, 1980, but shall not be
implemented until the effective date of
40 CFR Part 146. All regulations shall
become effective as to RCRA permits
and programs November 19, 1980. Part-
124 shall become effective as specified
in § 124,21, All other provisions of the -
regulations shall become effective July
18, 1980. For purposes of judicial review
under.the Clean Water Act, these

- regulations will be considered issued at

1 p.m. eastern time on June 2, 1980; see
45 FR 26894, April 22, 1980. In order to
assist EPA to correct typographrcal
errors, incorrect cross-references, and
similar technical errors, comments of a
technical and nonsubstantive nature on
the final regulations may be submitted

on or before July 18, 1980. The effective °

date will not be delayed by X
consideration of such comments.
Comments on the scope and
applicability of Executive Order 11990
and Executive Order 11988 to RCRA,
UIC, and NPDES permits must be
submitted on or before July 18, 1980,
Comments on requirements for Class
IV wells must be received by July 15,
1980.
~ There will be a hearing on the
requirements for Class IV wells on July
8, 1980, from 9 a.m. to 5 p.m.

ADDRESSES: Comments of a technical
and nonsubstantive nature; as well as
the comments concerning the scope and
applicability of Executive Order 11990
and Executive Order 11988, should be

- addressed to: Edward A. Kramer, Office

of Water Enforcement (EN-336), U.S..
Environmental Protection Agency,
Washington, D.C. 20460.

Comments on requirements for Class
IV wells should be addressed to: Alan
Levin, Director, State Program Division
(WH-550), Office of Drinking Water,

~ Environmental Protection Agency,
‘Washington, D.C. 20460.

The Public Hearing on Class IV wells
will be-held at: HEW Auditorium, 330
Independence Avenue, S.W.,
Washington, D.C.

. FOR FURTHER INFORMATION CONTACT:

Edward A. Kramer, Office of Water
Enforcement (EN-336), U.S,
Environmental Protection-Agency,
Washington, D.C. 20460, (202) 755-0750.

SUPPLEMENTARY INFORMATION: .

* Background

These final regulations consolidate
requirements and procedures for five
EPA permit programs. These regulations
represent the major product of the
Agency's permit consolidation initiative
that began in the fall of 1978. They are
based on the proposed consolidated
permit regulations that were published
in the Federal Register for comment on
June 14, 1979 (44 FR 32854},

EPA program requirements and State
program requirements are estabhshed
for three programs:

* The Hazardous Waste Management
(HWM) prograin under the Resource
Conservation and Recovery Act
(RCRA);

¢ The Unaergromd Injectnon Control .

(UIC) program under the Safe Drinking
Water Act (SDWA); -

* The National Pollutant Drscharge
Elimination System (NPDES) prograrm
under the-Clean Water Act (CWA); and

State program requirements only are
established for:

* State section 404 “Dredge or Fill”
programs under the CWA.
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In addition, procedures for permit
decisionmaking are established for the
above four programs, and for

¢ The Prevention of Significant
Deterioration (PSD) program under the
Clean Air Act, where this program is
operated by EPA or a delegated State

" agency under 40 CFR 52.21(v); these

procedures do not apply to PSD pormits
issued by States to whom
administration of the PSD program has
been transferred. (See preamble to Part
124, Subpart C.)

These regulations are an impdortant
element of an Agency-wide effort to
consolidate and unify procedures and
requirements applicable to EPA and
State-administered permit programs.

The Agency has also developed a
single set of permit application forms for
the programs covered by these
regulations. These consolidated
application forms are published
elsewhere in today's Federal Reglster.
They consist of a single general form to
collect basic information from all
applicants, followed by separate
program-specific forms which collect
additional information needed to issue
permits under each program. The
application forms in today’s Federal

. Register include the general information

form and the additional forms for
certain water discharges under NPDES
and for hazardous waste permits under
RCRA. ‘

When the draft consolidated
application forms were published for
public comment, they appeared along
with a set of proposed NPDES
regulations which were closely related
to the contents of the application forms,
Those accompanying regulations have
now been integrated with the final
NPDES regulations which appear as part
of these consolidated permit regulations,
and are summarized in the proper places
in the preamble discussion..For a more
thorough discussion and response to
comments on those portions of the
NPDES regulations, see the preamble to
the consolidated application forms
published elsewhere in today's Federal
Register. Because the draft application
forms and accompanying proposed

NPDES regulations were originally

published together, commented upon
together, arid are closely related, the'
detailed discussion of both forms and "'
accompanying regulalions has been -
retained in one place.

Many of the requirements in these
regulations apply both to EPA programs
and to State programs that receive EPA
approval to operate in lieu of a Federal
program in a particular State. These
common requirements are intended to
ensure that State permit programs
satisfy minimum statutory and
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environmental objectives, while at the
same time recognizing that State laws,
procedures, and management
philosophies differ. EPA also seeks in
these regulations to help States
rationalize their own regulatory
programs by removing or avoiding
Federal obstacles to such efforts. These
regulations allow greater coordination
and cooperation in permit review and
issuance between EPA and States with
approved RCRA, UIC, NPDES, 404, or
PSD programs in instances where a
single facility or activity requires
permits from both EPA and one or more
State agencies.

Although nothing in these regulations
would require a State to reorganize its
permitting procedures, EPA encourages
States to begin or continue efforts
toward-*one-stop” permitting or other
forms of permit program consolidation.

The Agency anticipates a number of
benefits to the environment, the
regulated community, the general public,
and its own institutional efficiency from
permits consolidation:

¢ Environmental Benefits:
Consolidation of permit requirements
and processing procedures should result
in more comprehensive management

.and control of wastes.

* Regulatory Benefits: More uniform
procedures and permit requirements
among EPA permit programs should
result in more consistency and
predictability for the regulated
cominunity, and in many instances this
should reduce the costs of compliance.
Consistent program requirements and a
single set of application forms for EPA-
issued permits should reduce paperwork
and increase efficiency in processing
permits.

¢ Institutional Benefits: The Agency
has already experienced greater
coordination, sharing of information,
and resolution of inconsistencies and
overlaps among the various programs
during the development of these
regulations. This high level of
coordination and awareness is expected
to continue.

* Public Participation Benefits:
Procedures and opportunities for public
participation in permit decisions and in
State program approvals are more
uniform and predictable under these
regulations.

¢ Resource Benefits: Consolidating
these permit programs should reduce the
resources EPA needs to administer them
over the next few years, compared with
what the expanding scope of EPA permit
programs would otherwisé require.
Consistent program requ.u'ements and
use of the consolidated application
forms should be particularly helpful in
starting up and administering the two

new programs (RCRA hazardous waste
and UIC) covered by these regulations.
If States adopt similar approaches,
resource benefits could also be realized
at the State level.

Organization of Final Regulations

The final regulations replace 40 CFR
Parts 122, 123, and 124, which were
formerly used exclusively for NPDES
program regulations. These Parts of the
Code of Federal Regulations are being
used because they already provide the
skeleton for organizing permit
regulations, namely:

* PART 122—PERMIT REQUIREMENTS.

* PART 123—STATE PROGRAM
REQUIREMENTS.

* PART 124—PROCEDURES FOR
DECISIONMAKING.

Parls 122, 123, and 124 have been
organized into Subparts. Subpart A of
each Part applies to each permit
program included in that Part.
Subsequent subparts set forth additional
program-specific requirements for the
individual programs.

Although the Agency has attempted to
unify these regulations, statutory and
programmalic considerations preclude
complete uniformity. Thus, to review the
regulations for a particular program, one
must read both the general Subpart A
plus any applicable program-specific
subpart.

Summary of the Regulations

* Part 122—Establishes definitions
and basic permit requirements for EPA
administered RCRA, UIC, and NPDES
programs. Part 122 also provides certain
requirements applicable to State
programs, including State 404 programs,
but only to the extent Part 123 explicitly
refers to Part 122 requirements. Part 122
spells out in detail who must apply for a
permit; contents of the applications;
what conditions must be incorporated
into permits; when permits may be
revised, reissued, or terminated; and
other requirements.

* Part 123—Establishes the
requirements for State programs
operated in lieu of EPA, afler a program
has received the approval of the
Administrator. In addition to the RCRA
hazardous waste, UIC, and NPDES
programs, Part 123 governs State section
404 programs for discharges of dredged
or fill material into certain waters of the
United States. After receiving the
approval of the Administrator a State
may issue section 404 permits, in lieu of
the United States Army Corps of
Engineers, in so-called “Phase Il and III"
waters (sometimes referred to as
traditionally non-navigable waters). In
addition, Part 123 conlains the
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procedures for EPA approval, revision,
and withdrawal of a State program.

¢ Part 124—Establishes the
procedures to be followed in making
permit decisions under the RCRA
hazardous waste, UIC, PSD, and NPDES
programs. It includes procedures for
public pdrticipation, for consolidated
review and issuance of two or more
permits to the same facility or activity,
and for appealing permit decisions. Most
requirements in Part 124 are only
applicable where EPA is the permit-
issuing authority. However, Part 123
requires States to comply with some of
the Part 124 provisions, such as the
basic public participation requirements
of permit issuance. ~

Technical Requirements

Technical regulations containing
requirements and criteria which apply to
decisionmaking under the RCRA, UIC,
NPDES, 404, and PSD programs have
been developed separately from Parts
122-124. These regulations set the
standards for the contents of permits
issued under these programs and
provide some of the technical bases for
determining the adequacy of State
programs and individual permit
decisions.

The coverage and format of the
consolidated permit regulations, and the
location of the technical regulations
which correspond to each program, are
summarized in the following chart:

BILUNG CODE 6580-01-M
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“TARLE T: (COVERAGE AND FORMAT
] lr | | = ‘Techniical
: . 4 g4dAn : k!
: Hame i «Ab‘brev..l Coverage [122 '123'124| ‘Act I Raquirementsl
i 1 ' [ -
|Hazardous ‘Waste i generatlon, ‘trans- Yes Ye's Yes, Resource 40 CFR .
g <
Maragement. ] portation, tréat- | - | conservation & 260-266 |
'Prcgram‘ | Imem:, storage, | | 1‘ | Recovery Act l . |
: disposal -of ' (RCRA) 1
' s  hazardous waste | | | | 42 usc §6901 | ,
Undergroand T uic I well injection/ Yes Yes Yes, Safe Drinking | 40 CFR 146 |
- 1resl
Injection ‘ - 1 Protection of - l | Water Act . l
IOontrol Program | :l dr:.rﬂ;:.ng water | “l l | (spvn) 3 l |
j aguifers, C 42 UsSC §300£
|National .| NPDES «discharge_of lYes,IYesl Yes| Clean Water |40 CFR 125,
Pollutant | | vastewater into. 1 Act 129, 133, &
IDischarge Elimi- . l vaters of the U.S. " | | (cwn) | ‘Subchapter N|
jnation System | L ) : , l 33 usc §1251
Dredge or Fill, | 404 | discharge of | Pax Yes| Par] Clean Water |40 CER 230 (I
| | | dredged or £i1l Iﬂy] 'tlyl Act | |
. material into : (own) ‘

- 1 | waters of .S, K L J , 33 usc §1251 | |
rPrevent*mn ©f . BSD | emission of “No |No | ¥esl Clean Air Act k 40.CFR 53
|Significant I * pollutants ‘fran }| (can) | l
Deterioration | ) .sources in - 4 y:’l | l . '

' : , Clean air areas i o I 42 vsc §7401 |
L ' Tl j 1. J | f J

BILLING CODE:6560-01-C

Part 122—P\rogram’Requirements

A. What Does This Part Do?

(1) Coverage. Subpart A of Part 122
deals with EPA administration of the
RCRA hazardous waste, UIC, and
NPDES programs. First, it provides
definitions for terms used in these
regulations. Second, Subpart A contains
basic program requirements applicable
to EPA administration of these three
programs, such as application
requirements, standard permit
conditions, and grounds for modification
and termination of permits. Subparts B
through D of Part 122 describe
additional program elements of these
three programs. Subpart B is specific to
RCRA hazardous waste, Subpart C to
UIC, and Subpart D to NPDES. The
reader must consult both the general

Subpart A and the appropriate program-

specific Subpart B, C, or D for a full
description of any one program,

Certainofithe Part 122 program
requirements are‘applicalile, as -

indicated insectiontheadings and in Part

123, to State RCRA, TIC, NEDES, ar 404
programs which.obtainapproval 1o
operzteinilieu of EPA programs (or, in
the case of 404 programs, inlien of the

- U.S. ArmyLorps:of Engineers).dn
additionstosthedlefinitions far RCRA,
UIC,:and.-NPDES, Buibpart A «fiPart 122
contains.definitions-used-in‘Part123for
State 4D4programs, butmo 404 Subpart
appears in Part 122 because EPA does
not issue Federal-404 permits.

(2) Complexity. Alarge number of
commenters.on proposed Part 122, and
the consolidated permit regulationsin
general, stated'that :the xegilations are
difficultito use bécauseof their

N

complexity, dength, andnumerous.cross-

referencestboth to-other sections«f
‘these regiilafionsand ’io*the:separaie
teéhmcal:regulaﬁons

EPA agrees that the consolitlated
regulations.are complex. Much«of thig
complexity is due to'the factthatthe
regulations include provisions underiffve
programs which regulate complex and
differing types ofactivities under four
different statutes. The consalidation of
regulations under these Tive permit
programs may not.makeithe substantive
requirements «of the:five programs easior
to meet. However, we believs that these
regulations are less complex than they
would have been if issuedin fivesetsof
regulations developed in isolatianfrom
eachother. By develaping thepermit
regulations as aset, contradictions,
gaps, and ovetlaps amongprogram
requirements have heen detected andl
more easily and completcly dealtwith, .

- In addition, consolidation has avoided 1"

manydifferencesin approach:that are
notdirect worflicts, but which still.are

HeinOnline -- 45 Fed. Reg. 33292 1980
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unnecessary to carry out the objectives
of the program. The consolidated
regulations make the provisions more
uniform, and therefore easier to learn
and deal with conceptually, by favoring
consistency among programs where
differences are not required by statutory
objectives. In addition, these regulations
achieve some saving in total length
because provisions which are applicable
to all programs only have to be stated
once.

While EPA has retained the idea of
consolidation and the basic format of
the proposed regulations, we have taken
or will be taking a number of steps to try
to make the regulations easier to use
and less confusing.

First, EPA will conduct an extensive
program for public awareness after the
regulations are promulgated. One aspect
of this proram will be preparing and
distributing reprints of the regulations,
which will contain only the parts of
these consolidated regulations
applicable to each program individually.
This will make it possible for a reader
interested in only one program to find
out about if without reading about other
programs. These individual program
reprints may be combined with the
separate “technical” regulations for a
program, such as the Part 146
regulations for UIC, in order to provide a
single package which contains the entire
universe of regulatory requirements for
one program and thereby ease the
burden of pursuing cross-references.

In addition, EPA will be preparing a
series of booklets on the regulations
written to address the concerns of
particular constituencies. For example,
one such booklet will be specifically

addressed to farmers, and another
addressed to permit applicants in
general.

Second, the consolidated regulations
themselves have been redrafted with
particular attention to their organization
and their readability. Steps that EPA has
taken in this effort include the following:

¢ The sequence of sections within
each of the subparls of Part 122 has
been rearranged for logic and
consistency and to provide a discernible
“map" for proceeding through the :
regulations. Each subpart of Part 122
includes three types of provisions: (1)
Orientation material such as the
purpose and scope of each program,
prohibitions, and the classification of
injection wells; (2) the ways in which
activities covered by the programs are
authorized, either through application

for a permit or by permit substitutes
such as interim authorization or
authorization by rule; and (3)
information on how conditions are
incorporated into permits—first, the
conditions that do vary from permit to
permit, and then information on how to
calculate or specify conditions which do
vary from permit to permit. In addition,
(4) Subpart A contains sections on the
effect of having a permil, such as the
extent of the protection a permit
provides, how it is reviewed, and when
it can be modified or terminated. The
regulations have been organized to
follow this sequence, and we have
rewritten the section headings to clarify
the relations between provisions in
Subpart A and parallel provisions in the
program subparls. The organization of
the final regulations is displayed in
Table IL

Table l.—Organczation of Part 122

Subpart A (General)  Subpart B (RCRA)

Subject Subpart C (UIC)  Subpart D (NPDES)
L. Orientation matenal:
Purpose and scope 122,110 1222 e 122.21 1223t 12251,
Basic program provisions and cover- 1223 1223210 12236 ... 12252
age; prohibitions.
1. Apphcation:
*Preapplication  requi and 12223 12237 cm it < iranne
permit substitutes.
Who applies for a permit; 1224 12222 12238 e 12253
and how? 1225, and 1226 ... 122.24, and 122.25 . 12254 10 12258,
Special permit 1222610 122.27 . 1223910 12240 .. 12259,
HI. Establishing pemwt conaibons:

12228,

12241 12260 and 12261,

Standard permit CONGUONS nwemms 122.7
Establishing variable condiions ....... 122.8

IV. Effect of 2 periite e 12213 10 122.19.....

12242 oen 1226210 1261

122910 12212 e, 1222910 12230 e 12243 10 122 45.... 12264 10 12268,

A reader might wish to determine the
treatment of a particular activity under
Part 122 in the following manner
(referring to Table II): First, if the

activily is within a State with an
approved program the individual is not
directly covered by Part 122, but rather
by State program statutes and
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regulations approved under Part 123,
and the reader would consult those
State statutes and regulations. Because
some of the programs covered by these
regulations are new, and others may not
be approved in a particular State, the
reader might wish to consult Part 123 to
determine what the minimum
requirements for one of these programs
would be in the State. Otherwise, the
reader would first go to the “Orientation
Material,” which summarizes each
program sufficiently to give a quick idea
of whether further examination of the
regulations is warranted. If the activity
is covered, the reader would next turn to
the “Application” provisions to see what
procedures to follow in obtaining a
permit or other authorization. Beyond
this point an individual’s requirements
under these programs will be spelled out
in the permit document (except where
the activity is authorized by a “rule” or
other permit substitute). If the reader
wants to know what his or her permit
requirements would be, he or she could
go on to the provisions on “Establishing
Permit Conditions.” First, “standard
conditions” that will appear in all
permits can be looked up. Second, the
sections on establishing variable permit
conditions can be consulted; these will
refer to the location of the other sections
of these and other regulations that set
forth the requirements for variable
permit conditions and how they are
derived. The specific conditions of these
permits for the most part will be derived
through the application of technical
regulations for each of the programs
which do not appear with these
regulations. Finally, the provisions in
Subpart A on the “Effect of a Permit”
will tell the reader what it means to
have a permit: the protection that it
offers, and how it may be reopened or
changed.

¢ Orientation sections have been -
added to the beginning of each subpart
of Part 122. The first of these orientation
sections briefly introduces the
consolidated regulation as a whole
(§ 122.1). The second sets forth the
purpose and scope of Part 122 (§ 122.2).
Finally, each of the program subparts of
Part 122 now contains an introductory
section setting out the basics of that
program's permit system. These
introductory sections are designed both
to indicate at the beginning what
activities are regulated, and to make the
more detailed sections which follow
easier to comprehend. Much of this
material is explanatory and illustrative
rather than regulatory. EPA believes
that inclusion of this material will help
reduce the confusion created by the
complexity of the regulations. Because
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the introductory sectionsaresummaries
they can not substitute for'the:full
regulahons whichfollow.

¢ Those sections of Part‘.lZZz—mﬂPart
. 124 which are applicableto State
programs (through referenceiin Part123)

have been highlighted:in $hesecfirm{or,

where necessary, paragraph)headings.
Indication that a section:is“‘applicable
to State programs” doesmuotmean dhet
exactly the same:provisionwillthe
apphcable to ownersaroperatorsavho
receive their permits froma State.
Rather, “applicability” meanstthata
State program musttheave & similar
provision in its-ownstatutesamd
regulations in order toreceive approval
to operate in lien of EPA Tor the Oorps-of
Engineers for 404),-For the
corresponding Stateprovision, these
statutes and regulations woildhavedo
be consulted. This subjactisdiscussed
at length in:the preanihle do Part 123.

* Some materidlthas’heen shifted .
from.the program-specific.subparts 1o
Subpart A when it'mdkes sensedodoso.
An example is:honcompliance reparfing
(8 122.18): moving 1l the requlirements -
into Subpart A has&liminated many -
sections and allarge mumiber of .cross- .
references, as-well as manymeedless
inconsistencies.

¢ EPA has-attempted whenever
possible to indicate in italics at-the
‘beginning of.subparagraghs and
paragraphs when thematerialthat  _
follows is applicable to.one program
only, as occurs ‘oncasmnally ‘in‘the
general Subpart A,

¢ Paragraph and subparagraph
headings have'been added ‘to break up
long sectionsoito identify the material
which follows, However, itismot.always

" possible to ‘provide aheadingorevery
paragraph-in-a section.

¢ A largenumber of cross-references
between these permit regulat‘ ons-and
the technical regulations is unavoidable.
However, EPA hasttried to orgarize
both sets of regulahons to.place {he
permit material in:the permitregilations
and technicdlunaterial inifhe technical
regulations, tormake thesematerials . *
consisterit, toprovidexross-references -
when neetled,and tomake the cross- .
references understandable. We have
added topical headings for many cross-
references to help readers determine the
nature of the reguirement referred to.

* Some commenters raised concerns
regarding:the status of ‘comments” in
'the proposal,cespecially when they
contain regilatory material. We have
attempterd do-eliminate asmany
comments as possible by moving
regulatory material into‘the text and
purely explanatory material into the
preamble or‘the “‘purpose and scape”-
sections, However, we have retained

some commeritsitogiveexamples or
illuminate requiremerits contdimedinthe

- regulations. Following standard Federal

Registerstyle, fhese:commentshave
been'labeletlas™ Notes:” .

"B.How Does This Part Relate To The
June 14, 7979'Propos=l?

Subpart A—General Program i
Requirenrents

The followingiisadistussion vi‘the
significant comments received amd of
the basisTorzevisions made to Par't 122
of the proposed repdlatfions. Minor
editorial and stylistiv.changes {including
“technical amenfimenits” suolicitedlin'the
preamble ‘to*fheJune 7, 1979 Tinal
NPDESregiilafions)’havebeenmadein
all secfions andare notdiscussed.
*Includes, butismot limited 10" or
“includes without limitation” havebeen
rewritten simply as“!intlutles” in &1
cases and wherever‘fhiat term appears,
the prov1s1onsw]11t§hﬁollow Arenot
exclusive.

§ 1221 Whatare thezonsolidoted
permit regulutions?

Much ol this Tnatertal appearedin
proposed §1221,"*Purpuse andscope,”
but ittmseen reorganized ‘and
rewritten to-logically setoutthe
coverage df the-entire consglidated
permitregulations. Thus, fthere arenow
separateparagraphis on (a) coverage, (b)
structure, [c)xelation toother =~ .
regulations,i(d) authority, (e) public
participafion,and (f).State authorities.
State authorities was formerly § 122.3.
Becauseitiis;generallytrue of these -~

* regulations, and oot just frue of Part 122,

that they-do not.preempt more stringent
State reqmrements (except.as provided
for RCRA in § 123.33), the proposed
section was moved to § 122.1 where it
applies fo all of the regulations. It was .
reworded to clarify that these
regulations domot preempt more
stringent requirements whetheror not
those requirements are part of an
approved State program.

§ 122.2 Purpose and scope af Part 122,

This section is-completély new. It has
been added to make Part 122 easier to

.read and to clarify its organization.

Many commenters noted that the
applicability of-Part 122 tothe PSD .
program was unclear. The PSD program
was not mentionedin proposed § 122.1,
“Purpose and scope,” but some of the
definitions-in Part 122 appeared to be
applicable to PSD. EPA has decided that
the best way to avoid confusion is to
exclude PSD from Part-122 entirely, and
this‘isnotedsin the regulatlons Instead,
PSD definitions: appear in Part 124,

" Subpart C:

§ 1223 Dedfinitions.

A number of.commenters made
generdlzuggestions'to copeswith:the
difficulty of finding the corredtdefinition
in § 122.3.The proposdl organized the
definitions into a paragraph contalning
“generdl ﬁeﬁmhons"'followaa'by
paragraphs.containing definifions
applicable {o.cachof fhe programs
individually. EPA has Yollawed.a
suggesfion fhat all the definitions be
organizedinto-one.alphabsticaldist. Ifa
term applies o fewer than.sill:of the
programs, aparenthesis is inserted-sftor
the term o indlicate.to whichprograms dt
applies. However, because many

. readers of this preamblearelikelytoba

particularly . interestediin the definitions
for asingle program, the Yallowing
response tocommentswill continue o
followthe propossd format by :
discussing Tirst ¢he “generaldefinitions”
and then the definitions thetapply to
individual programs.

Frequently 4erms are.definet] in
reference to-other terms which arealso
defined. When-a.defined termsppears |
in a.definition, 4he definedtermappears
with quotation markswhen this'may bo

" helpful. Also, technical terms are

frequently used in these.rsgulations in
their acronym ¥orm, such as “BMP" for
“best. management practices,” We have
expanded thedefinition section'to
include these acronyms, which are
placed intheir alphabetical order among
all the othér definitions,

(1)General definitions.

Administrator. Somecommenters
pointed out the conflicts batwean.the
proposed definition’s delegation
languawe (“*his/her:designee"), and those
in the definition of Regional
Administrator ("delegated
representative”), proposed § 122.11(g)
(Director or an “authorized
representative”), and proposed § 123.37
.(Regional Administrator or "his
designee”). For consistency, the term
has been made uniformly “or an
autorized representative.” Elsewhere in
‘the regulations, only Administrator,
Regional Administrator, or Director is
used, with the understanding that
authorized representatives and
<designeesareincluded in these terms ..,
unless-indicated otherwise. For -0

‘example, the Regional Administrator

may be the authorized representative of
the Administrator.

Apprapriate Act and regulations, For
the reasons discussed under § 122.2
above, EPA has deleted the reference to
the Clean Air Act,

Agquifer and underground source of
drinking water. Some commenters
objected to the fact that the proposal.in
effect set forth two définitions of

HeinOnline -- 45 Fed. Reg. 33294 1980
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“underground source of drinking water"”
{(USDW), one for use under RCRA and -
one with “more latitude” for use in the
UIC program. (The greater flexibility for
USDWs in the UIC program resulted
from the procedures for eliminating
certain aquifers, now called “exempted
aquifers,” from the coverage of the UIC
program.}

Likewise, commenters noted that the
proposed definition of “aquifer”
{“capable of yielding useable quantities
of groundwater”) contradicted the
definition in proposed § 250.41(5) for
RCRA (“useable quantities to wells or
springs”). The final definition applicable
to both RCRA and UIC which appears in
the consolidated regulations is “a
geological formation, group of
formations, or part of a formation that is
capable of yielding a significant amount
of water to a well'or spring.” This is
slightly different than the definition
which appears in Part 260 for RCRA,
which is the same as proposed
§ 250.41(5)-

In both instances EPA agrees that
these definitions should be the same for
both programs, and EPA will conform
them. They have not been conformed in
these regulations because the question
of the proper definition of “aquifer” and
“USDW?" are closely related to the
scope and form of the section 3004
standards under RCRA and to the
manner in which Class IV wells will be
dealt with, Both those issues are
scheduled for final resolution by EPA
next fall. The definitions of “aquifer”
and “USDW" will be changed at the
same time. The current definition of
“USDW" applies to the RCRA program
only insofar as injection wells are
regulated under RCRA under § 122.26.

Best management practices. Several
commentets noted that it was confusing
to provide two separate definitions of
“best management practices” (BMPs):
one for NPDES and one for State 404
programs. The-two definitions have
been combined so that they appear in
one place. The differing coverage under
two programs is highlighted in the new
combined definition.

For 404, several commenters objected
to the requirement that BMPs “ensure
compliance with water quality
standards.” EPA agrees that the
proposed definition could be interpreted
to place an unrealistic burden on
individual BMPs, and therefore has
changed the definition to require that
BMPs facilitate compliance with
applicable water quality standards.
Some commenters argued that there
should be no reference at all to water
quality standards because CWA section
404{h)(1)(A)(i) does not mention them.
The Agency disagrees, because that

section refers to the environmental
guidelines promulgated under CWA
section 404(b)(1) (the “section 404{b)(1)
guidelines,” 40 CFR Part 230) which do
require compliance with applicable
waler quality standards.

Some commenters wanted the BMP
definition to require consideration of
practicability, feasibility, or economics.
The final regulation allows States to
include such considerations in addition
to the minimum environmental
requirements. It should also be noted
that the section 404 BMPs contained in
§ 123.92 are not absolute requirements;
anyone objecting to any of them may
apply for a permit and raise questions of
practicability in that context.

Facility or activity. In response to a
comment, EPA has clarified the
applicability of this definition to section
404 programs by adding a reference to
the 404 program. “Facility" and
“activity” frequently appear in Part 123,
Subpart E.

Hazardous waste. Two commenters
stated that a full definition of
“hazardous waste" rather than a cross-
reference should be given. However, the
definition in Part 261 is too complex to
be set out in full. Several other
commenters stated that no reference
should be made to RCRA section 1004
because that definition is not self-
implementing and the only hazardous
wastes covered by Subtitie C of RCRA
are those which are identified or listed
under section 3001. EPA accepis this
comment and has changed the definition
of “hazardous waste" so that it reads
entirely in terms of the substantive
RCRA regulations.

Major facilily. This is a new definition
added to the final regulations. It is
discussed in paragraph {2) of the
preamble to § 122.18,

Owner-or operator. This definition
remains unchanged. Some commenters
sought clarification of what happens
when the owner and operator are not
the same, and expressed concern that
requirements of the permit program
might, by virtue of this definition, be
imposed on landowners who have no
involvement in operation of a permitted
activity. To address this concern, we
have amended § 122.4, application for a
permit, to provide that the operator is
responsible for obtaining a permit and
complying with it when ownership and
operation are split. However, RCRA
applications must be signed both by the
owner and the operator. The
requirements of a RCRA permit bind
both the “owner" and the “operator" of
the permitted facility, while the
requirements of other permits subject to
this Part bind only the permit holder.
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The reasons for this approach are
explained in the preamble to the
regulations implementing section 3004 of
RCRA. Briefly, this approach has been
chosen because there is at least one
provision of the 3004 regulations that
only the owner can comply with—the
one requiring insertion of a notation in
the deed to the property in question. It
also may be materially more difficult to
implement and enforce the closure and
financial responsibility provisions of the
regulations if the owner is not bound,
since in at least some of those cases the
site may have been abandoned and the
*operator” may be difficult to determine.
Joint responsibility will also provide
more incentive to comply with the
requirements of the RCRA program.
Finally, the legislative history suggests
that both owner and operator should be
bound.

To ensure that both the owner and the
operator understand their joint
responsibility, EPA is requiring both the
owner and the operator to sign the
permit application. In adopting this
approach, however, EPA has no
intention to require both owner and
operator to take all or even most
compliance actions in tandem. EPA will
regard compliance by either owner or
operator with any given obligation
under the permit as sufficient for both of
them. EPA anticipates that in most cases
the operator will take the lead role in
complying with all but the few
conditions that only the owner can
satisfy. The owner is free to make
arrangements with the operator by
contract or otherwise to assure itself
that the operator will take most actions
necessary for compliance activities
beyond that. Nonetheless, EPA
considers both parties responsible for
compliance with the regulations.

Permit. EPA has changed the
definition in response to comments.
First, commenters found obscure and
confusing the statement that “in Part
124, reference to ‘permit’ may include
permit modification, revocation or
denial.” EPA agrees. Part 124 has been
rewritlen to specify the precise kinds of
permit actions to which its provisions
apply.

Second, we have clarified the scope of
the definition by adding references to
other types of authorization or
documents, such as “general permit,”
“draft permit,” and “permit by rule.”
Similarly, § 122.4, application for a
permit, is now written to clarify which
of the several types of permits or other
authorizations under these regulations is
covered by the application requirement.
Finally, the procedures governing
issuance, administration, or termination
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of interim status, authorization by rule,

permits by rule, and emergency permits

are segregated within their own , -
sections. As a result, provisions of Parts : -
122 and 124 (and discussions in this : ’
preamble) which are generally

applicable to permits, permit

applications, and permittees are not

applicable to those types of -

authorization, but are applicable toall -

other permits, including area permits

and general permits. The following chart

may be helpful in determining which

provisions of the regulations apply to

which kinds of authorizations.
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Person. The definition has been
reworded to eliminate duplication. . ,

State. One commenter suggested that
this definition be changed to include
Indian tribes so that they would be able
to administer programs under Part 123,

- EPA has not accepted this suggestion

because RCRA, SDWA, and CWA all ..
explicitly define “State” and none

. includes Indian tribes. Indian tribes are

“
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included within the meaning of
“municipality” in these statutes.

State Director. The definition has
been changed from *a State agency” to
“any State agency” to reflect the fact
that a State may have more than one
agency administering the permit

- programs.

(2) Definitions for RCRA.

Comments were received requesting
clarifications or revisions to definitions
applicable to the RCRA program
requirements. Many of the definitions
have been clarified or revised. All RCRA
definitions in these final regulations are
taken from 40 CFR Part 260, Part 260

provides the definitions for terms used in

40 CFR Parts 261 through 266. Using the
Part 260 definitions in these regulations
will ensure uniformity in all the -
regulations promulgated-under Subtitle
C of RCRA. Comments on the RCRA
definitions are addressed and responded
to as part of the rulemaking on 40 CFR
Part 260.
' Ex13t1ng HWM famlzty This
definition is discussed in the preamble
to Part 122, Subpart B.

Major Hazardous Waste Management -

Facility. In the proposal EPA defined -
“major HWM facility” as one that
handled at least 5,000 tons of waste a
year. EPA received a number of
comments questioning this definition.
For the reasons discussed in the.
preamble to § 122,18, EPA has
determined that major HWM facility
will be defined through guidance, and
consequently this definition has been
deleted. EPA intends that this guidance
will result in approximately 10 percent
of RCRA facilities being classified as
major,

(3) Definitions for UIC. -

Well. Commenters requested that

. sludge drying beds and treatment

" lagoons which seep into groundwater
should not be considered wells. EPA -
agrees and has added a definition of
“well.” Lagoons and drying beds do not
meet this definition of a. well. However,
those facilities may be subject to
regulation under RCRA.

Additional definitions. Definitions for
the following UIC terms have been
added to clarify their use in the
consolidated permit regulations:
acidizing, exempted aquifer, fluid,
formation, formation fluid, and plugging.

- -

. These new terms and comments on
terms which appeared in the proposal
are discussed in the preamble to Part

122, Subpart C, or will be discussed in

"‘the preamble to'40 CFR Part 146.

- (4) Definitions for NPDES.

. Navigable waters and waters of the
Umted States. Commenters noted that
the definitions for “navigable waters”
and “waters of the United States” were.
circular. EPA agrees and has eliminated
the use of the term “riavigable waters"
in favor of using *“waters of the United

. States"” throughout these regulations and

providing a single definition. “Waters of
the United States™ was chosen for the

. same reason that it is used in the Clean

Water Act: the Act covers much more
than waters which are traditionally
“navigable.”

- The following changes have been

made in the proposed definition of
“navigable waters,” which now appears

as the definition of “Waters of the

United States:” .

(1) “Wetlands” has been given its own
definition because it is sometimes used
independently, and included within the
scope of “waters of the United States”
by cross-reference.

(2) The proposal exempted “treatment
ponds or lagoons designed to meet the
requirements of the CWA” from the
definition of navigable waters. To
clarify that the scope of this exemption
is not limited to treatment ponds or
lagoons, it is now written to cover
“waste treatment systems including
treatment ponds or lagoons . ., .."
Because CWA was not intended to
license dischargers to freely use waters
of the United States as waste treatment
systems, the definition makes clear that
treatment systems created in those
waters or from their impoundment
remain waters of the United States.
Manmade waste treatment systems are
not waters of the United States,
however, solely because they are
created by industries engaged in, or
affecting, interstate or forengn
commerce. Finally, as in the proposal,
certain cooling ponds fall gutside the

_exemption. EPA has referred to the

definition of cooling ponds in 40 CFR
§ 423.11(m)} to indicate the type of
cooling ponds intended.

New discharger. EPA has changed
this definition in two ways. First, EPA
has expanded the definition to include
an indirect discharger which commences
discharging into waters of the United
States. This does not represent a change
in policy but is merely a wording change
to simplify the regulatory languagé

- regarding new dischargers, former

indirect dischargers, and recommencing
dischargers.
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Second, the definition now
specifically includes a mobile point
source that begins discharging at a new
location for which it does not have tn
existing permit. This clarifies our
existing interpretation that a mobile
source that moves to a new location,
unlike an existing source at that
location, creates a new environmental
insult and therefore should not be
allowed to begin discharging until final
Agency action granting a permit and
until installation of the necessary
pollution control equipment, Thus, these
sourceés are ineligible for stays of
contested permit conditions on the basls
of a request for an evidentiary hearing
which has been granted. These sotirces
are governed by § 124.59(a); if the
request for an evidentiary hearing is
granted, “the applicant shall be without
a permit pending final Agency action
under § 124.91.”

This change also requires, under
§122.66 (proposed § 122.81{d)(4)), that a-
mobile point source start up control
equipment before beginning discharge
and meet its permit conditions within
the shortest feasible time. Under
§ 122,10, it is ineligible for schedules of
compliance, and under §122.53 it is
required to submit a new permit

" - application 180 days before

recommencing discharge at the new
location, unless that requirement is
waived. Because a new permit is
required each time the source moves,
the permit can be updated to
incorporate the appropriate water
quality standards of the area and any
other appropriate permit requirements.

Privately owned treatment works. To
clarify the new provisions for treatment
works other than POTWs3 (§ 122.62(m))
we have added a definition of "privately
owned treatment works.” The definition
includes any treatment system which is
not a POTW and whose operator is not
the operator of the facility whose wastes
are being treated. Thus, the typical case
of a single operator of an industrial
facility providing its own treatment  *
would not be a privately owned
treatment works. Although termed a
“privately owned” treatment works the
definition does not exclude a treatment,
works that is owned by a Stateor ;|
municipality but which meets this
definition,

(4) Definitions for 404.

The proposal contained definitions for

“plowing,” "seeding,” “cultivating,”

“minor drainage,” and “harvesting.”
Because these terms are only used once,
in the § 123.92 (proposed § 123.107} list
of activities not requiring permits, EPA
has moved them to that section.
Responses to the many comments



-
<
L
=
-
O
o
(@
L
>
—
- -
o
x
<
<
o
L
2
=

This information is reproduced with permission from HeinOnline, under contract to EPA. By including this material, EPA does not endorse HeinOnline.

Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 /

ules and Regulations 33299

received on these terms appear in the
corresponding preamble.

Discharge of dredged material, One
commenter questioned the distinction, in
the definition of dredged material,
between discharges from on-board
processing (included in the definition)
and on-shore processing of dredged
material (not included). This distinction
comes from the Corps of Engineers
regulations, 33 CFR § 323.2(8).
Comments to the Corps suggested that
there were significant differences
between the two kinds of operations,
justifying the distinction. However, to
clarify the distinction and to maintain
consistency in eliminating the *‘primary
purpose test” (see discussion of “fill
material”), EPA has changed the
definition to exclude all discharges
resulting from on-shore processing of
dredged material, regardless of the
purpose for which the material was
extracted. All such on-shore processing
discharges are subject to the NPDES
program, Extraction and subsequent
deposit of the dredged material may still
be subject to regulation by the Corps or
under a State section 404 program, and
are unaffected by this change.

- One commenter argued that dredged
material returned “unaltered” to its
original borrow site should not be a
discharge because there is no “addition”
of a pollutant to waters of the United
States. EPA disagrees; the release of
dredged material into the wafer column
may add pollutants to the water column
or the downstream substrate. Also,
movement of material from one part of
the substrate to another may have
significant environmenta) effects before
the material is ultimately returned to its

~original site.

Fill material. The proposal defined fill
material as material discharged for the
primary purpose of replacing an aquatic
area with dryland or of changing the
bottom elevation of a water bady,
reserving to the NPDES program
discharges with the same effect which
are primarily for the purpose of
disposing of waste. Comments were
solicited on this distinction, referred to
as the primary purpose test. Two
comments were received, one favoring
retention of the test, one opposing the
test. EPA has decided to change the
definition of “fill material” to eliminate
the primary purpose test and to include
as fill material under the 404 program all
pollutants which have the effect of fill
(that is, which replace part of the waters
of the United States with dryland or
which change the bottom elevation of a
waterbody].

The Agency agreed with the
commenter who said that the primary
purpose test was too subjective. It has

been our experience that the primary
purpose test is difficult to apply,
particularly where a project has two
purposes, or where the purpose changes
over time. In addition, the purpose of the
discharge is immaterial to its effect on
the waters of the United States; a
landfill motivated by the need to
dispose of waste and a landfill intended
to create a building site both result in
the loss of waters of the United States
and pose a risk of contaminating the

- surrounding area.

Moreover, the Agency disagreed with
the suggestion that all solid waste (for
example, garbage, trash, and sludge) be
regulated under section 402..There are
several reasons why EPA believes that
all discharges with the effect of fill
should be handled under the 404
program instead of the 402 program. The
404 program is better suited to
preventing the unnecessary destruction
of valuable wetland ecosystems. For
example, the section 404(b)(1) guidelines
require consideration of alternative
sites; the NPDES program does not
provide for a comparable alternatives
analysis. In addition, the section
404{b)(1) guidelines look at the
ecological impact of the discharge; the
NPDES program uses technology-based
effluent limitations. Finally, individual
section 404 permits specify sites,
whereas NPDES permits are issued for
point sources, such as a truck delivering
trash to a wellands. Writing an NPDES
permit for a truck presents practical
problems apart from the difficulty of
devising technology-based limitations
for discharges from trucks.

For all these reasons, EPA believes
that the new definition of “fill material,”
eliminating the primary purpose test,
better carries out the goals of the Clean
Water Act. .

Impoundment. A few commenters
objected to the definition of
“impoundment” as being too expansive,
too restrictive, or not necessary. We
agree that the definition is not
necessary, because impoundments as
such are not treated differently from
other waters under these regulations.
Because the definition served no
purpose, EPA has deleted it to avoid
confusion,

§ 122.4 Application for a permil.

(1) Commenters suggested that the use
of the term “any person” in proposed
§ 122.6(a) (now § 122.4(a)) might require
more than one permit application fora
facility, where several “persons"” are
making use of a facility. EPA intends the
person with operational control over the
facility to be the one required to submit
a permit application. Accordingly, EPA
has adopted a suggestion of the Utility
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Solid Waste Activities Group that a
paragraph to this effect be added to the
section. However, for RCRA facilities,
both the owner and the operator must
sign the application; see discussion
under the definition of “owner and
operator.” The section has also been
redrafled, in response to a comment, to
reflect the three limited instances when
a “permit” is required but an application
is not (that is, permits by rule under
RCRA, and NPDES and 404 general
permits). In addition, no “permit” is
required until notice is given by the
Director when a facility is authorized by
rule for UIC or regulated under interim
status for RCRA. See preamble to
“permit” under § 122.3.

(2) Proposed $122.7(c) required the
permittee to reapply if it wished to
continue regulated activities after
expiration of the permit. This
requirement has been merged with final
§ 122.4(a). One commenter suggested
that a permittee should be able to refer
to the application for its expired permit
rather than submit a new one if none of
the information has changed. EPA
rejects this suggestion. It is essential to
obtain an updated certification of the
accuracy of the information before
issuing a new permit. However, nothing
in these regulations precludes
resubmitting old information so long as
the certification which accompanies it is
current. Resubmittal is necessary to
prevent any confusion and to ensure
active awareness of the information that
is being certified.

The requirement to submit a renewal
applicalion prior to the expiration date
of the existing permit has been restated
in the standard permit conditions
(§ 122.7). In addition, the program
subparts contain information on how
early permittees must submit their
renewal applications for EPA-issued
permits: 180 days for RCRA (§ 122.23), a
reasonable time before construction is
expecied to begin for UIC (§ 122.37), and
180 days for NPDES (§ 122.53). Because
these timing requirements are not
applicable to States, it was not possibile
to place them in the standard permit
conditions, which would have given
permittees the advance warning of the
duty to reapply which one commenter
requested. However, these regulations
do not preclude placing such a
statement in permits or otherwise
notifying permittees when renewal
applications are due.

(3) One commenter read proposed
§ 122.7 (“Permit issuance,” now
§ 122.4(c)) to mean that the permit
issuance process necessarily cannot
begin unti} all permit applications for a
facility have been submitted. We have
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rewritten the section to clarify that it is
possible for one permit to be processed
even if the Director has not yet received
a completed application for another
permit for the same facility. Similarly,
when a facility is required to have
several permits, the duty to submit a
renewal application operates
independently for each permit. The -
subject of consolidation of permit
applications and permit processing is
further addressed in the preamble to
Part 124.. . K
Some commenters objected to the
vagueness of the term “completeness” or
requested that a notification of
completeness be required of the .
Director. Section 124.3 contains
provisions for notifications of .
completeness for all EPA permits for

RCRA, UIC and NPDES facilities; these

provisions are discussed in the .
accompanying Part 124 preamble. A
sentence has been added to § 122.4(c) to
emphasize that the completeness of one
permit application does not depend on
the completeness of other permit
applications. '

{(4) New paragraph (d) of § 122.4 lists
the information which applicants for
permits under RCRA, UIC, or NPDES
must supply to the Director. A detailed
description of the purpose of these
permit information requirements, and
responses to comments received on their
proposal, are contained in, the detailed
discussion which appears in the
preamble to the consolidated
" application forms, published elsewhere
in today's Federal Register. The
requirements are quite basic and
generated relatively little comment. A
brief description of the requirements is
included here, :

EPA has developed a set of
consolidated application forms to be
used by applicants for EPA-
administered RCRA, UIC, and NPDES
permits. The structure of the
consolidated permit application forms is
similar to that of the consolidated
permit regulations: questions applicable
to all programs are contained in a
generally applicable Form 1, which is
supplemented by additional forms
containing questions for each specific
program. Likewise, the information in .

§ 122.5(d) comprises the essential
information which is submitted in Form
1, while §§ 122,24 for RCRA, 122.37 for
UIC, and 122.53 for NPDES list essential
information which is submitted in -
additional forms for those specific
programs. .

The draft consolidated permit .-
application forms appeared as Part IIl of
the June 14, 1979 Federal Register along -
with certain proposed NPDES o
regulations which listed the information

requirements contained in Form 1 and
Form 2 (44 FR 34393, 34348). {The draft
Form 1 was to be applicable to all
programs even though its contents were
listed only in the proposed NPDES
regulations.) Proposed §§ 122.23 and

" 122.36(c) of the consolidated permit

regulations also included RCRA Part A
and UIC permit application information
requirements similar but not identical to
sthose in draft Form 1-However, it was
clear in the draft consolidated
application forms that Form'1 covered
all applicants, and no confusion was
apparent in comments received.

The informational requirements in
paragraph (d} are also applicable to
States. Applicants for State permits will
use State application forms, which may
be different from EPA's consolidated
application form. However, to provide a
minimum level of uniformity in the basic
data, § 123.7 requires State forms to
include at least the information listed
here and in the program subparts
(§§ 122.24 for RCRA, 122.37 for UIC and
122.53 for NPDES) for EPA permit
applications. Because these sections are
applicable to States, only essential
information is listed as a permit
application requirement; the information
required by these sections does not
include every detail which appears on
the application forms for EPA-issued
permits,

The applicability of these information
requirements to States does not reflect a

_ change from the proposal. The Form 1

requirements were to be made
applicable to State NPDES programs
through a proposed amendment to

§ 123.73 (see 44 FR 34116), and ~
applicability to States of the permit
application requirements for RCRA and

" UIC appeared in the proposed

consolidated permit regulations at

- §§ 123.39 and 123.57 respectively.

{5) EPA has added a new paragraph
(e) to § 122.4 which requires-applicants
to keep records for a period of three
years of the data used to complete all
applications. This requirement is also
listed in §122.8 {(standard permit .
conditions) requiring records of
background data for monitoring and
other reports required by the permit to
be kept for three years. The -
recordkeeping requirements are
necessary to support any subsequent
EPA enforcement action for false |,
reporting. \ .

§ 1225 Continuation of expiring
permits,

(1) Some changes have been made in
proposed § 122.8[c) (now § 122.5) in
response to comments. Proposed § 122.8
{c)(3)(ii) (now § 122.5(c)(2)) created some
confusion as {o what grounds were to be

considered by the Director in denying a-
permit renewal application when the
permittee is out of compliance with the
continued permit. In response to these
comments, EPA has amended § 122:16, -
“termination of permits,” to state that
any grounds for terminating an existing
permit is grounds for denying a permit
renewal application. While termination
of a permit or denial of an application is
a harsh measure that will only be used
in extreme instances, EPA believes that
a provision for doing it is necessary and
that, in some instances, such action will

" be appropriate. If the Director were

required, as some commenters
suggested, to base the decision of
whether or not to issue the permit solely

-on the permit renewal application, he or

she would be in the position of having
authority to terminate the exlisting
permit for the grounds listed in § 122.16

. but then being required to renew the

permit for the same facility because the
application did not reflect the ‘
noncompliance. We have reworded

§ 124.6 to clarify that when the Director
seeks to deny a renewal application, he
or she must first issue a notice of intont
to deny which is treated as a form of

draft permit, subject to public notice and

the other procedures of Part 124, A
specific reference to § 124.6 is now
provided in § 122.5(c)(2). .

In addition, several readers
interpreted this section to require the

Director to either deny the renewal -

application or take enforcement action
when a facility with a continued permit
is out of compliance. Comments stated
that under this reading the section
seéms onerous and that more normal
options such as permit modifications
and compliance schedules ought to be
available. EPA has redrafted § 122.5(c)
to clarify that issuance of a new permit
with appropriate conditions remains an
option available to the Regional
Administrator in this situation.

(2) A'large number of commenters
noted, the possibility under proposed
§ 122.7(6) that a Federally-issued permit
might lapse after transfer of a program
to a State and expressed concern that a
permittee might be forced to close down
or operate illegally without a permit
through no fault of its own. Several
suggested that States ought to be
required to have some sort of automatic
reissuance authority or a provision for
extensions similar to the Federal
Administrative Procedure Act, perhaps

. as a condition of program approval

under Part 123, EPA has rewritten the
section to emphasize that States may
continue Federally-issued RCRA, UIC,
or NPDES permits which expire while
under State administration if adequate
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legal authority exists to do so. EPA
believes that it is inappropriate to
require States to exterid Federally
issued permits.

In evaluating whether States should
be required to have an automatic
continuation mechanism like the one
provided by the Federal Administrative
Procedure Act, EPA applied criteria
similar to those used in determining the
other requirements for authorization of
State programs; that is, whether the
requirement is necessary to provide (1)
equivalent environmental protection, (2}
- consistency with Federal regulations, (8)
adequate enforceability, and (4) public
participation. Using these criteria EPA
determined that continuation of permits
by States should not be required for
program approval. In addition, it is
questionable whether EPA could impose
such a requirement in view of the fact
that failure to continue permits could be
considered a “more stringent” State
program feature.

Of course, States receiving program
authority are encouraged to coordinate
transfers of permits with EPA and to
expedite permit processing in situations
where the permit has been extended _
under the Federal APA and the State
has no similar administrative extension
provision. It is anticipated that such
situations will be rare. The more
common situation covered by this
provision—namely, when a permit
which has not been Federally extended
is transferred to a State and then
expires—can only be remedied by
timely processing of a renewal
application by the State or existence of
a State equivalent to the Federal
Administrative Procedure Act.

(3) One commenter argued that
automatic continuation under this
section should not insulate an NPDES
_ discharger from violation of a statutory

deadline which intervenes prior to
permit renewal. EPA believes it lacks
legal authority to adopt this
interpretation. Under section 402(k), the
statutory deadlines in the Clean Water
Act are not independently enforceable
but must be embodied in the permit.
However, under §§ 122.62 (establishing
NPDES permit conditions) and 122.10
{compliance schedules), NPDES permits
are required to be written to assure
compliance within the CWA statutory
deadlines. Consequently, any permittee
whose permit is continued beyond the
deadline is still subject to enforcement
for noncompliance with its continued
permit.

§ 122.6 Signatories lo permit
applications and reports

(1) Some commenters challenged
EPA's legal authority to establish

signatory and certification requirements
at all. Clearly, the Resource
Conservation and Recovery Act, the
Safe Drinking Water Act, and the Clean
Water Act each require programs for
issuing permits and give the
Administrator rulemaking authority to
prescribe regulations to establish them.
A mechanism requiring applications for
permits has been chosen in most
instances, although not always (for
example, permits by rule, general
permits), because in most cases
applications are necessary to determine
appropriate permit conditions. In
addition, each of the above statutes
establishes duthority for requiring,
submission of information in
applications or other reports. EPA
believes that this duty runs both to the
corporate or other business entity and to
the individual who submits the
application on its behalf, The
certification ensures that the signer of
the application will be aware of, and
will meet, the legal standard which
would be applicable to him or her and to
the corporation in any event.

(2) The majority of the commenters
who read proposed § 122.5 (now § 122.6)
objected to the requirement that
corporate vice presidents sign and
certify permit applications. Commenters
argued that a large corporation could
require numerous permits, and that the
position and responsibilities of a vice
president of a large corporation may
make it difficult and time consuming for
such a person to “become familiar" with
the information in permit applications
and to personally make "inquiry of
those persons immediately responsible
for obtaining the information.” The
proposed certification required these
acts.

These objections received a great deal
of attention, and since the proposal EPA
has attempted to devise a number of
differing solutions through revisions to
the signatories section. In the end these
alternatives have all been found
wanting, and the final section retains
the principal features of the proposal,
with only some minor changes.

One alternative which EPA examined
was to adopt some commenters’
suggestions that a corporate official
immediately responsible for the
preparation of the application (such as a
plant manager), rather than a principal
executive officer, be allowed to certify
familiarity with the information
contained in the application. However,
EPA determined that a signature by a
principal executive officer will always
be necessary, both to ensure an
adequate level of corporate liability and
to ensure a high level of concern with
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and responsibility for the corporation’s
compliance with environmental laws.
This necessity remains the same even if
the contents of the certification could be
changed somewhat to remove the
requirement to certify “familiarity.”
Therefore, the alternative would have
required a *“dual signatory” scheme, one
signature by the preparer and one by the
principal executive officer. Because it
would be necessary to ensure the same
level of corporate liability, the
cerlifications would be altered very
little from the proposal. In addition, to
avoid possibly making the requirements
more onerous rather than less, the dual
scheme would have to be optional.
Finally, it would have been available to
corporations only, and, as in the
proposal, would have applied only to
applications, because the proposed
“authorized representative” mechanism
for reports would still be available.

After drafling a signatories section
which adopted this approach, EPA
found that negligible improvements
were made at the expense of a great
deal of complexity which was not likely
to be received favorably. Some other
solutions which were attempted and
which suffered from similar defects
involved distinguishing corporations on
the basis of their corporate structure,
their geographic dispersion, or similar
factors. Consequently, EPA has retained
the requirement which appeared in the
proposal for a signature and
cerfification by one principal executive
officer as the simplest requirement that
is adequate.

(3) Some commenters questioned why
it should be necessary to distinguish
between applications and other
submissions and suggested that if
reports can be signed by an authorized
representative, applications should be
also. EPA feels that the distinction is a
valid one. A permit application is
needed to determine whether to issue a
“permit” which establishes the
privileges and duties of the permittee. In
the case of a corporation or other
business entity, the entity is the
“person™ with the privileges and duties.
The permit application therefore needs
to be signed by an individual with the
capacity to speak for that corporation or
other entity. This is also true because
the application in many cases contains
information which itself binds the
corporation once the permit is issued,
either through incorporation in the
permit (as in the case of contingency,
closure or post-closure plans for RCRA
and for certain UIC facilities) or through
establishing predicted levels of use or
discharge of certain toxic pollutants (as
in the case of certain NPDES facilities).
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Reports on the other hand are usually
required by the permit and involve
monitoring requirements or reporting of
instances of noncompliance. Having .
established the entity's responsibility for
submitting the'se reports.in the permit, it
is no longer necessary to require an
executive officer to sign them each time.
Furthermore, the reports usually require
familiarity with particular monitoring
instrumentdtion at particular points,
rather than an understanding and .
familiarity with the corporate enterprise
as a whole. Finally, this information
- generally does not involve the
complexity of many of the items
required in applications or require a
high level of corporate consultation and
commitment as in the case; for example,
of contingency plans or closuré plans.
As in the proposal, however, EPA has
made an exception for Class II wells
applying for permits under the UIC
program. Class II well permit
applications may be signed by an
authorized representative. The reason
for this exception is that Class I wells
are large in number yet, as a-group,
much less complex than, for example,
hazardous waste facilities or most point
source dischargers. While EPA has
determined that Class II wells should be
regulated under the UIC program,
several dttempts have been made to
make sure that this regulation is no more
burdensome thanneeded to protect the -
environment. For a further discussion of
regulation of Class II wells, see the
preambles to Subpart C and to Part 146.
For the reasons discussed in.those
places, Class II wells have been
distinguished from Class Il wells or
- other wells, and for the same reasons.
the exception to the signatory
requirement that applies to,Class II
wells has not been extended to other -
wells under the UIC program.
(4) EPA has made a number of '
changes from the proposal to make the
authorized representative mechanism

" * work better. First, the section has been

reworded slightly to emphasize that
delegation of the authority to sign
information reports and Class IT well
permit applications may be to a position
rather than to a specific individual.
Some possible examples of posmons
which can be authorized are given, but -
any position authorized must be one
having “responsibility for the overall
operation of the facility.” The wording
clarification does not represent a change
from present NPDES policy.

Second, several commenters ob]ected
to the need to submit new
authorizations every time there was a
change in the person who is the
authorized representative for signing

reports. Authorization of a position
should solve this problem in many
instances. In addition, the section has
been rewritten to clarify its applicability
and to allow a new authorization to be
submitted concurrently with the next
report which requires a certification,
rather than immediately every time a
chance has occurred. Finally, contrary to
some commenters’ reading, EPA does
not intend to preclude authorization of
more than oneindividual occupying
different positions, so long as each
position meets the requirement that the
representative in each instance occupy a
position of responsibility for the overall
operation of the facility. EPA does not
agree, however, that no authorization at
all should be required. A written
authorization submitted to the Director
is necessaryto ensure that the priacipal
executive officer or other high level
official maintains the same level of legal
accountability for the accuracy of the
information submitted as he or she
would have had®ithout exercising the
authorization.

{5) Because EPA permit applications
will now consist of a general form with
a number of attachments, with only one

_ certification, the certification statement

has been amended to require
examination of andfamlhanty with the
information submitted “in this and all
attached documents,”

§ 122.7 Conditions applicable to all
permits.

(1) Organization. Proposed § 122.11
{now § 122.7) sets forth “standard” or
“bonlerplate" conditions which are 1o
appear in all permits. In order o make
these conditions truly *“standard”
conditions which can be inserted
without alteration.in all permits for all
the programs, program-specxfxc elements
which appeared in the pmposal have
been separated and placed in the
individual program subparts,
Accordingly, the RCRA, UIC, NPDES'
and 404 Subparts now each have a
section setting forth “additional
conditions” applicable to all permits for
each respective program; see §§ 122.20
(RCRA), 122.41 (UIC), 122.61 and 122,62 .
(NPDES), and 123.97(404). These
program-specific “boilerplate” sections
have been written to correspond to the
organization of new § 122.7 so that thoy
can be easily incorporated by the permit
writer. See Table IV,

Table V.—~Standard Permit Conditions

.o Subpart 8 SubpartB ‘Subpart O Part 123
Heading Subpart A (RCRA) Uiy (NPDES) Subpar{ €
(404)
Duty to comply. 122.7(a) 122.28(2) 122.41(a) 122,60{a) 123.97 {a), (b)
Duty to reapply 122.7{0)
Duty 10 halt 0f redute ACHVItY e sesrmamsemsasensssasss 122.7{C) woree o st s $342081 5284 s e 122601) cmcsssissmimioatises
Duty to mitigate’ 122.7(d) tnmacanisnt
Proper operation and 122.7(8) .. "
Permit actions 122.7(0)
Property rights. 122.7(9)
Duty to prowde ion 122.7(h) cwntaates
Inspection and entry 122.70) )
Monitoring and record 122.7() 122.28(h) 122.41(b) 122.60(C) wosmrsmsusnsmssnsasrac
Signatory requi . 122.7(k) 122.60(0) wsmscrstsocamtatiasusess
Reporting requi 122.7(1) 122.28 {c), (d) 12241 (), (d) 122.60 (€), (D) ... "
12261 {a). (b}
122.28(6} 1224 60(9) 120,97 (2), (d)

Additional stardard conditisns

122.41(e)
. 122.61(h)

New § 122.7 and the corresponding
subpart sections referred to above set
forth all conditions which do not vary
from permit to permit. The mechanism
for including permit conditions which do
vary depending on the facility-or activity

* in question is provided in § 122.8

(proposed § 122.13), “Establishing permit
conditions.” Section 122.8 refers to
Subpart A sections on-establishing
variable permit terms (for example,
establishing compliance schedules), and
to the sections of the program subparts
which indicate how variable terms are
calculated for each program. The
purpose of this organization is to

—

provide a clear roadmap to the permit
writer and is discussed more fully in
Table I and accompanying text of this

- preamble. Because, as provided in finul

§ 122.13, in most cases "compliance with-
a permit is compliance with the
appropriate Act” it is important that all
requirements binding upon permittees

be adequately referenced in the permit
document. The final regulations have
been drafted to help ensure this result.

(2) Incorporation by reference.

Several commenters stated that the
standard permit conditions should not
be “incorporated by reference” in a

‘
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permit. Under final § 122.7, permit
conditions may still be incorporated by
reference. However, EPA has provided
protection to permittees by requiring
that, if conditions are incorporated by
reference, the reference must include a
specific citation to these regulations or
to the corresponding State regulations.
EPA does not believe that it'is passible
to state all permit requirements in all
permits without using references i
some instances. For example,
§ 122.60{c){1) requires as a standard
permit conditien for all NPDES permits
that monitoring be conducted according
to the test procedures approved under
40 CFR Part 136 unless alternative test
procedures are specified in the permiit.
Part 136 procedures are in many
instances quite detailed and requiring .
these procedures to be restated in the
permit verbatim would not be justified
in view of the increased paperwork
burden it would impose on permit
writers,
(3) Duty to comply. Section 122.7(a) is
essentially a restatement of proposed
§ 122.11(a}. The duty of an NPDES
permittee to comply with newly
promulgated toxic effluent standards or
prohibitions under section 307{a) of
CWA, which appeared in the proposal
in § 122.69, has been moved to the
corresponding “duty to comply” NPDES
section, § 122.60(a), because it is
addressed to permittees. Also, the
corresponding RCRA (§ 122.28(a)) and
UIC (§-122.41(a)) provisions reflect the
fact that emergency permits issued
under these progrdms may act as a
limited modification of existing permit
requirements.
{4) Duty to reapply. EPA has added
m § 122.7(b} to make sure that permittees
are informed of their duty to reapply for
"a permit. State and EPA permits may
incorporate reapplication deadlines at
H this point if desired.

{8} Duty to halt or reduce activities.
Proposed § 122.11(j) (now § 122.7{c})
required the permittee to *“halt or reduce
its business activities whenever and to
the extent necessary to maintain
compliance with the terms of a permit.”
This requirement received many
adverse comments. In general,
commenters argued that in many cases
noncompliance with permit conditions
may not be serious enopgh to justify
halting or reducing regulated activities,
and therefore that the requirement-
should be: deleted, discretionary, limited
to imminent and substantial
endangerment of the environment,
deleted in favor of assessing
enforcement penalties, or should allow
for exemptions. Some commenters found
: the requirement inconsistent with the

performance-based standards which are
the primary mechanism for protection of
the environment used by the programs
in these regulations, arguing that EPA
has no authority to enforce or require
anything but limits “at the end of the
plpe."

EPA does not intend to enforce a duty
to halt or reduce regulated activities
every time any permit condition is
violated. Furthermore, EPA does not rule
out the possibility that in some
instances halting activities could cause
more damage than to continue them,
that it may be necessary to continue
operations to locate the problem, that
less drastic means for agsuring permit
compliance may be appropriate in some
circumstances, or that for certain
instances of trivial noncompliance it
might be inappropriate for a permittee to
halt its operations. However, EPA
wishes to clearly establish for every
permittee the principle that a permittee
has a duty to comply with its permit,
and that this duty requires reducing or
halting activities if no other means of
complying is possible. A permittee can
not “buy” a right to damage the
environment by violating the permit and
being assessed civil penalties as a
result. '

EPA has rewritten the provision to
state that “it shall not be a defense for
the permittee in an enforcement action
that it would have been necessary to
halt or reduce the permitted activity in
order to maintain compliance with the
conditions of this permit”. This
rewording of the duty emphasizes its
relevance to enforcement actions, and
eliminates the appearance of double
enforcement (once for the permit ~
violation, and again for not reducing
activity or shutting down). Of course,
permittees must use their judgment in
determining how to respond to
noncompliance. They should consider
the potential seriousness of the
noncompliance, and the damage it is
causing. If noncompliance with the
permit is serious enough to warrant
enforcement action, no permittee will be
allowed to argue that compliance would
have been unreasonable because it
would have required a halt or reduction
of the regulated activity.

Several commenters noted that
proposed § 122.11(j) was quite similar to
proposed § 122.68(e), which applied to
NPDES. The NPDES provision now
appears at § 122.60(b) and is discussed.
in the preamble accompanying that
section.

{6) Duty to mitigate. Section 122.7(d})
restates proposed § 122.11(i). For the
reasons discussed under (5) above, EPA
rejects the argument that it may not
require permittees to mitigate the
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damage caused by noncompliance with
their permits. It should be noted that in
some circumstances noncompliance
with this permit condition may be used
to establish willfulness in an
enforcement action. -

(7) Proper operation and mainienance.
The first sentence of proposed
§ 122.11{g) (now § 122.7(e}) required the
permittee to “maintain in good working
order and operate efficiently all
facilities and systems of treatment or
control which are installed or used by
the permittee to achieve compliance
with the terms and conditions of the
permit.” The second sentence further
defined “proper operation and
maintenance” as including “effective
perfermance based on designed facility
removals, adequate funding, effective
management, adequate operator staffing
and training, and adequate laboratory
and process controls including
appropriate quality assurance
procedures.” We have revised the first |
sentence by substituting the phrase
“proper operation and maintenance” for
“maintain in good working order and
operate efficiently” in order to parallel
the second sentence, which gives
examples of proper operation and
maintenance.

Many commenters expressed doubt
whether EPA is legally authorized to
require proper operation and
maintenance of facilities. This
requirement is clearly authorized for
NPDES permittees by section 462(a)(2}
of CWA which requires the
Administrator to prescribe permit
conditions which will assure compliance
with the requirements of CWA section
402(a)(1). EPA similarly believes that a
proper operation and maintenance
requirement is authorized by section
1421(b) of SDWA to assure compliance
with requirements in UIC permits to

. protect underground sources of drinking

water, and by section 3004(6) of RCRA
which requires EPA to establish
“maintenance” and “operation”
standards. :

One commentor argued that if a
permittee can meet its permit
requirements by operating its treatment
or control systems at less that optimum
efficiency, rather than at *“designed
facility removals,” it should be allowed
to do so. EPA agrees and has deleted
that example from the second sentence.
- Other commenters argued that the
phrase “effective management” as an
example of “proper operation and
maintenance” was unnecessary,

“overbroad, and would result in an

intrusion into internal plant
management. Although EPA still
believes effective management
requirements are authorized by CWA,
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EPA agrees, in part, that the term
“effective management” may be
overbroad as a generally applicable
permit condition and has deleted it from
the second sentence. In response to
comments fearing that proposed

§ 122.11(g) would require operation of
backup or auxiliary facilities and
systems at all times, EPA has added a
new sentence to final § 122,7(e) to
clarify that this paragraph requires the
operation of those facilities only when
necessary to achleve compliance with
the permit.

(8) Permit actions. Proposed
§ 122. 11(d] stated that “unless and until
a permit is modified or revoked and
reissued, a permittee must comply with.-
the terms and conditions of the existing
permit whether or not the existing
permit would allow the permittee to
begin the activity described in
paragraph (c) of this section.” The
paragraph referred to required
notification of proposed activities whlch
could constitute grounds for

, modification. Commenters found this
provision vague and objected that it

" appeared to prohibit activities otherwise
allowed in the permit.

EPA agrees that it can not prohibit
activities which are in compliance with
a-permit. The intent of the provision is to
inform permittees that, simply because a
permit modification has been requested
or because information has been
reported which might require a change

. in the permit, the permit itself has not-
been changed and must be complied
with. Because RCRA and UIC permits
contain construction as well as
operating requirements, permittees
should obtain approval before
physically modifying a RCRA or UIC
facility; see §§ 122.28 (RCRA) and 122.41
(UIC). (Similarly, for RCRA facilities
under interim status, see § 122.23.) Final
§ 122.7(d) clarifies the intent by stating,
“The filing of a request by the permittee
for a permit modification, revocation
and reissuance, or termination does not
stay any-permit condition.”

Several commenters argued that a
permittee should be able to change its

" conduct before approval of a permit
modification, So long as the change does
not violate the requirements of the
permit, EPA agrees. However, a
permittee runs the risk of enforcement
action whenever it does not comply with
its permit (see § 122.7(a)); therefore, it is
in the permittee’s interest to notify the
Director sufficiently in advance for the
permit to be modified, if necessary, to
allow for anticipated changes in conduct
prior to their occurrence. The
notification could constitute “new

information” which is cause for

modifying a permit under § 122 15(a)(2).
The reporting requirements

summarized in paragraph (1) of the

_ standard conditions require advance

notice of (1) planned physical
alterations or additions to the permitted
facility, and (2) any planned changes in
the permitted facility or activity which
may result in permit noncompliance.
These duties are narrower than in the
proposal and are discussed below. EPA
recognizes that plans will not always be
formulated enough in advance for the
permit to be modified prior to a change.
When this is the case and the change
does result in noncompliance, the
permittee will not be excused by the fact
that notice has been submitted or that a
permit modification is being processed.
Some commenters noted that
proposed § 122.11(d) contradicted the
proposed provisions for emergency and
temporary authorizations under RCRA
and UIC. Sections 122.28 and 122.41 now
clarify that a permittee need not comply
with the conditions of its existing permit

" to the extent and for the duration

authorized in an™ emergency permit. One
effgct of this statement is that
emergency permits are processed
independently of existing permits and
not as modifications of them, although
the end result is similar, .

(9) Property rights. Section 122.7(g)
repeats the statement in § 122.13(b)
{proposed § 122.7(b)) that a permit is not
a property right, For a discussion of
permit transfers, see the preamble to

- §122.14.

(10) Duty to provide information. Final
paragraph (h) states the duty of the
permittee to provide information
necessary in determining compliance or
in processing a permit modification or
termination. This roughly corresponds to
proposed § 122.13(f), but has been
broadened to be coextensive with the
Director’s general authority to require
information under RCRA section 3004,
SDWA section 1445, and CWA section
308.

Proposed § 122.11(c), in addmon to
requiring notification of any activity that
might give rise to cause formodification,
stated that “the Director may require a
submission of a new application.” This -
language no longer appears as a
standard permit condition. EPA has
amended § 124.5 to require submission
of a new application whenever a permit
is being revoked and reissued. This is
necessary because in that case the
permit is being reissued for a new term.
Section 124.5 also states that an updated
application may be requested by the
Director in the case of a permit
modification. An updated application
may be necessary when, for example, a

permit is being extensively rewritten or
when a permit is being modified to
reflect a transfer in ownership.
However, it is not EPA’s intent to
require a complete new application
when not all of the information is
needed to process a permit modification,
Likewise, when information is needad to
determine compliance, it will be
requested through the general
information gathering authority and not
through a requirement to submit a
complete new permit application, which
contains questions which often are not
relevant to a determination of
compliance,

(11) Inspection and entry. qul
paragraph (i) was proposed as
§ 122.11(e). Proposed §122,11(e) sét forth
requirements for allowing
representatives of the Director to enter
and inspect the facility, the records that
are required to be kept, and regulated
substances. Many commenters were
concerned that confidential information
is not adequately protected when a
contractor rather than an officer ox
employee of EPA or a State government
conducts an inspection. All informat{on
disclosed during an inspection is subjoct
to the business confidentiality provision
of 40 CFR Part 2, A company may assert
a claim of confidentiality and if EPA
proposes to disclose any informtion
covered by such a claim, the Agency *
gives prior notice to the submitter. The
Agency’s procedures for disclosure to
contractors who are authorized
representatives are contained in 40 CFR
§ 2.301(h) which is incorporated by
reference in §§ 2.302(h) (CWA), 2.304(h).
(UIC) and 2.305(h)-(RCRA). Readers are
referred to these sections for their
specific provisions. In addition, 40 CFR
§ 2.211 provides that a contractor may
only use the information as provided by
the contract. Any violation of these
provisions is grounds for debarment or
suspension; willful violation may result
in criminal prosecution. EPA beliéves
that these provisions fully protect
confidential information obtained by a
contractor.

Several commenters stated that the
provision should incorporate the legal
principles set forth in Marshall v.
Barlow’s Inc., 436 U.S. 307 (1978), o
relating to the necessity for presentation °
of a warrant under appropriate
circumstances. Some commenters feared
that by including entry and inspection
requirements ag a permit condition, EPA
might be requiring permittees to waive
certain rights under the Fourth
Amendment to the United States
Constitution. It is not EPA's intent to
deprive any permittee of its Fourth
Amendment rights as interpreted by

A
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Supreme Court decisions. However, we
have retained the general wording
requiring “presentation of credentials
and such other document as may be
reguired by law"” because of the
complexity and the changing natere of
this area of the law, and the possibility
that any particular formulation or
citation could be inaccurate or
inapplicable.

Seveal commenters argued that
proposed subparagraphs (e)(3), (4), and
(5)—concerning entry to irspect
facilities, equipment and operations, and
to sample at the monitoring point
substances required to be monitored—
were net autherized by RCRA. EPA
disagrees. Congressional intent was to
allow for monitoring of areas
surrounding the waste disposal sites,
and EPA inspection of such sites and the
substances monitored, to ensure
reasonable protection of human health
and the envirenment. See H. Rep. 94—
1491, 94th Cong., 2d Sess., page 28. EPA
has followed the suggestion of two
commenters and combined proposed
subparagraphs (e)(4) and (e}{5)-

Some commenters suggested that
entry under proposed § 122.11(e)(1)

m should also be at reasonable times, as

are access to copy, bo inspect, or to
sample or monitor. EPA feels that such a
limitation should not be inserted
because it might give rise to arguments
that EPA is precluded from inspecting
withont notice or at unasual times when
in fact deing so is “reasonably”
necessary to determine compliance or
noncompliance.

{12) Monitoring and records. The
requirement for permittees to conduct
monitoring and keep records, cortained
in §122.7(j), was proposed in § 122.11(k).
This standard permit condition has been
revised to include requirements which
appeared in the proposed section on
“Recording and reporting of monitoring
results” (proposed § 122.14, now
§ 122.11). The generally applicable
requirements that monitoring be
representative of the monitored activity,
that certain information be recerded,
and that records be retained for at least
3 years, are appropriately addressed to
permittees in the permit document.

‘The records retention requirements
have been revised slightly in response to
comment. Copies of all reports required
by the permit, not just the data used in
monitoring reports, must now be
retained for the 3 year period. In
addition, the requirement to retain
records for longer than 3 years during
litigation will no longer apply
automatically. Commenters argued that
permittees must be given notice if
records are to be retained for longer

: than 3 years. The Director will now have

to make a request before longer
retention of records during the course of
litigation is required. This procedere will
give adequate notice to the permittee
during litigation to the extent
preservation of material evidence is not
already a requirement under common
law. Likewise, the Director can require
the permittee to retain records at any
other time for longer than 3 years wpon
request, as in the proposal. EPA believes
that there are many instances when it
will be important for records to be
retained for longer periods of time, up to
the life of a facility or the postclosure
period, and additional records retention
requirements are set forth in
corresponding paragraphs of §§ 122.28
and 122.41 for RCRA and UIC
respectively. Finally, EPA has amended
§1224, as discussed in the preamble to
that section, to require retention of
information used in compleling permit
applications, and this requirement is
repeated here.

(13) Signatories. Paragraph (k) simply
restates the requirement of § 122.6 that
reports to the Director be signed and
certified, to make sure that the
requirements of that section are permit
requirement.

(14) Reporting requirements. Final
paragraph (1) was proposed in § 122.11
(c) and (h). Many commenters expressed
concern over proposed paragraph (c),
which required the permittee to report
any past or predicted activity which
might constitute cause for modification
or revocation and reissuance. The
general tenor of these comments was
that the provision was vague and
burdensome, would lead to trivial and
duplicative reporting, and might violate
the Fifth Amendment. Examples were
given of instances when this
requirement would apply even if there
were neither permit noncompliance nor
alteration to the facility, for example
upon promulgation of new standards or
regulations. Furthermore, the provision
would have required the permittee to
make a determination of “cause” and
might, for example, have required
reporting of trivial instances of
“ineffective management.”" Finally; it
was unclear how this reporting
requirement operated in relation to
several other reporting requirements
which also appeared in the proposed
section (reporting of noncompliance, in
emergencies, of monitoring) and
elsewhere in the regulations
{monitoring, proposed transfers,
noncompliance reporting). The same
event might have had to be reported two
or even three limes under separate
proposed provisions.
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Several commenters argued that
mandatory reporting of noncomphance
raises questions of self-incrimination
under the Fifth Amendment. The
privilege against compulsory self-
incrimination applies only in a crimimal
case. Moreover, corporatioss do not
have the privilege. George Campbell
Painting Corporation v. Reid, 382 U.S.
286 (1968). Finally, “records required to
be kept" by individuals are ontside the
scope of the privilege. Shapiro v. United
States, 335 U.S. 1 (1948). The reporiing
requirements of § 122.7(1) fit within this
“required records” exception o the
scope of the Fifth Amendment privilege
and, therefore, there is no Constitetional
infirmity in requiring reporting of
noncompliance as a condition of
receiving a permit.

EPA has extensively rewritten the
permittee's reporting requirements to
make it as clear as possible to the
permittee what reports are required,
when they are to be snbmitted, and how
they relate to eachother and to other
sections of the regulations. All duties of
the permittee to submit reports to the
Director as part of the permit program
will nbow be explained in the permit, and
are summarized in one place, § 122.7(1),
and corresponding sections of the
program subparts. These reporting
requirements are summarized nnder
eight headings in § 122.7(1) and are
discussed here as follows: (a) planned
changes and anticipated noncompliance;
(b) transfers; (c) monitoring reports; (d)
compliance schedules; (e) 24-hour
reporting; (f) other noncompliance; and
(g) other information. Sée Table IIL
These headings have been harmonized
to prevent duplicate reporting of the
same event where this would serve no
purpose. As noted in the table, the
corresponding program sections refer to
additional permit reporting requirements
that are not specifically related to
monitoring or compliance. These
requirements must also be incorporated
into fixed-term permits to be
enforceable.

(@) Planned changes and enticipated
noncompliance. Proposed paragraphs (c)
and (h) combined reporting of both past

- and future causes for modification or

noncompliance. Commenters argued
that these paragraphs were confusing
and overbroad. In response, EPA has
separated the reporting requirements for
events contemplated in the future from
reporting requirements which arise after
the event, and has narrowed the scope
of both.

Planned changes. First, permittees
mus! report “planned physical
alterations or additions to the permitted
facility™ (§ 122.7(1)(1)). Except as
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provided in § 122.61(a) for NPDES
(expected use or manufacture of toxic
pollutants), this is the only reporting
duty which arises before-the event as a
matter of course regardless of whether °
the permittee believes it might give rise
_to a permit modification. (New RCRA
and UIC facilities are also required to
submit a statement before commencing
operations; see §§ 122.28(c) and :
122.41(d).) In the proposal, the permittee
only reported changes after making a
determination of cause for modification.
However, EPA believes that it is.
unreasonable to expect permittees to
distinguish those alterations to the
facility which may constitute cause for
permit modification from those which do
not; therefore, the Director shall make
this distinction. In addition, the nature
of the programs covered by this
provision favors the presumption that
physxcal changes in the facility will give
rise to cause for modification of the
permit. For NPDES, changes to the
~ facility include any physical changes,
such as addition of a new process line,
that may affect the quality of the -
discharge. It also includes commencing
to discharge into a well, into a POTW,

or by land application, and the permit
may be modified or terminated
accordingly under § 122.16(a)(4), using
the criteria in § 122.65. When plans are
known sufficiently in advance, this
notice should be given in time for the
Director to modify the permit prior to
the occurrence of the noted event. This
is necessary 8o that, if modification of
the permit is an appropriate response to
the change, the modification can be
+made in time to prevent noncompliance
with the permit.

Anticipated noncompliance. The

“planned alterations or additions to the
facility” that are to be reported under

§ 122.7(1)(1) are limited to physical -

changes to the facility and exclude
changes in productlon or other activities
(except as provided in § 122.61(a) for
NPDES). In the case of all other changes
to the facility or activity contemplated

. by the permittee, advance reporting is
required only where noncompliance is
anticipated (§ 122.7(1)(2)). Here EPA
presumes that changes are not likely to
cause noncompliance except in cases
where the potential violation is clear.
enough to allow reliance on self
policing. Consequently, EPA believes _
that in most cases permittees may begin
new activities other than physical
alterations.to the facility without the
fear of violating their permits if they -
have no reason to believe that they w11]
result in noncompliance. However,
noncompliance with a permit-is always
grounds for énforcement, and.if there is

’

any doubtin the permittee’s mind -
whether & contemplated change to the
regulated activity may constitute
noncompliance, the permittee should
contact the permitting authority for
further information.

Distinguishing “planned changes”
from “anticipated noncompliance”
reflects a compromise between two
conflicting but valid considerations: the
need to give the permittee the maximum
achievable certainty as to what it is
necessary to report, and the need to
provide the Director with information in
a timely manner. The final approach is
significantly narrower than’in the
proposal. The proposal required-that
notice be given in advance of anything
which might constitute cause for
modification or revocation and
reissuance as well as notice of any
anticipated noncompliance. The final
notice requirements (1) eliminate .
notification at any time based on
p0931b1e cause for modification; (2} only
require notice of anticipated
noncompliance without the elaborate
list of noncompliance information that
was required in the proposal; (3} triggers
advance notice only upon changes to the
facility or activity; and (4) only requires
advance reporting of changes in .
production without accompanying
process changes if the permittee has
reason to believe they might resultin .
permit noncomphance For example, if
an NPDES permittee is reducing its
production and consequently its
discharges, and therefore does not
violate the effluent limitations in the
permit, such changes normally need not
be reported. This prevents the permittee
from feeling it must report innumerable
instances of changed production just to
be on the safe side. (See, however,

§ 122.16(a)(4), which allows an NPDES
permit to be modified in this situation
even if there is no permit
noncomphance This cause for
modification is statutory.) Fifth, changes
in the activity which are not limited in
the permit would not have to be
reported under this scheme, EPA
believes that for NPDES the requirement
to report expected use or manufacture of
toxic pollutants under § 122.61(a) takes
care of parameters not limited in the
permit in most instances; similarly

§ 123.95 ensures that any change in an
activity regulated by-a 404 permit is
noncompliance. .As for RCRA and UIC,
experience with these programs may be
necessary before it can be determined
with more precision what activities—
other than changes to the physmal
facility or'those which may result in
noncompllance—need to be reported in
advance.
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(b) Transférs. The provision on
transfers appeared in the proposal in
§ 122.8(e). These final regulations
contain a'separate section on transfers,
§ 122.14. This standard permit condition
reflects the requirements of that section;
see the preamble discussion thereundor.
(c) Monitoring reports. The new
section of the permit listing reporting’
requirements now refers to the duty to
submit monitoring reports so as to
provide one list of permit reporting
requirements. The frequency and
content of these reports, however, will
be specified elsewhere in the permit
because they are variable provisions
incorporated through § 122.11 and the
sections which it refers to.
. (d) Compliance schedules. The
requirement for the submission of
reports on comphance or noncompliunce
with requirements in a'compliance
schedule appeared in proposed

§ 122.12{a){2) (now § 122.10(a)(2)).
Because this requirement is binding on
all permlttees with compliance
schedules, it is referred to also in final
§ 122, 7(1](4) to make sure that it wiil
appear in the permit.

(e) Twenty-four hour reporting.
Proposed § 122.11(h) stated that all
instances of noncompliance had to be
reported that the Director "may”
require such report within 24 hours “o
five days in certain instances, and thnt
the Director “shall” require such reports
within 24 hours in the case of NPDES
permittees subject to CWA saction

307(a) toxic standards or prohibitions,
Many commenters objected that the
duty to report these instances of
noncompliance was vague,
unreasonalbe, and duplicative.In °
addition, application of the five-day or
24-hour requirement was unclear.

EPA believes that in certain instances
it is important to receive prompt notice
of noncomipliance, and the requirement
for 24-hour or five-day reporting has
been retained. However, several
changes have been made to make this
requirement clearer. '

EPA has retained the general duty to
report potential endangerments to
health and the environment as a 24-hour
reporting requirement applicable to all
programs. However, the general
requirement is now triggered only by
noncompliance. EPA agrees that a duty
to mdependently report information that
“may” constitute an endangerment to
human health or the environment that {s
not coupled with noncomplmnco should
not be imposed.

Second, each of the progmm subparts
indicates more ‘specific instances where
health and the environment reporting is
likely to be applicable. While in many
cases the prompt reporting of instances
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of noncompliance affecting human
health and the environment must
depend on the permittee’s good faith
estimation of its importance, it should
be clear, as these regulations now
provide, that in the case of a release of a
hazardous waste into public drinking
water supplies (RCRA), endangerment
of public drinking water supplies (UIC),
and noncompliance involving a CWA
section 311 or 307 pollutant (NPDES), the
permittee must report immediately to
the Director.

Third, the program subparts also
indicate additional 24-hour reporting
requirements which are not necessarily
linked to possible endangerment to
human health and the environment or to
noncompliance, but which are readily
identifiable by the permittee and which
EPA has determined are sufficiently
important to warrant immediate
reporting. Thus, for NPDES, each permit
will include a list of those pollutants for
which the violation of a maximum daily
discharge limitation must be reported
within 24 hours. Similarly, for RCRA,
EPA requires notification of any fire or
explosion at an HWM facility, as
required in each RCRA permittee’s
contingency plan, even though there
may be no specific permit condition
directly prohibiting fires or explosions
so as to render the event technically a
“noncompliance.”

Each event reported under § 122.7(1)(6)
and the corresponding program sections
must be followed by a written
submission within 5 days. The list of
information that must be submitted in
the written report speaks in terms of
“noncompliance,” but where a report
must be submitted for an event which is
technically not noncompliance, this may
be read to include the other events
required to be reported.

Fourth, several inconsistencies have
been eliminated. The requirement for
oral reporting within 24 hours is now
uniform in all instances covered by new
§ 122.7(1)(6). The provision for RCRA
has been coordinated with the language
in the section 3004 regulations; see
§ 122.28(d) and 40 CFR § 264.56.

Fifth, the operation of the 24-hour
versus 5-day requirement has been
clarified. Now, in all instances, an oral
report must be supplied in 24 hours, to
be followed by a written report within 5
days. There is no longer a *‘choice”
between 24 hours or 5 days that the
permittee would have to be informed of
somehow, and there is no possibility
that a written report could be required
within 24 hours. In addition, some
commenters, including EPA Regional
Offices, argued against the Director's

_proposed authority to waive a written
report when the permittee has orally

reported within 24 hours. EPA agrees
that a written report is needed for
documentation of all instances of threats
to human health and the environment.
However, written reports concerning
other 24-hour reporting instances remain
waivable if indicated in the program
subparts.

(g) Other noncompliance. Proposed
§ 122.11(h) required sll instances of
noncompliance to be reported to the
Director, but was unclear as to how this
requirement related to other reporting
requirements. Final § 122.7(1)(7) states
that only those instances of
noncompliance not otherwise reported
in monitoring reports, compliance
schedules, or as 24-hour and 5-day

reports, must be independently reported *

as noncompliance. Reports of
anticipated noncompliance must still be
reported under this heading if the
noncompliance actually occurs. Thus, if
noncompliance is revealed in routine
submissions of monitoring reports, it is
not necessary for the permittee to
automatically submit a duplicate report
on the same information. For NPDES,
and perhaps the other programs, reports
under this heading will be rare.

The final provision also clarifies when
these noncompliance reports are to be
submitted—at the same time as the
monitoring reports are submitted under
the conditions of the permit. The
proposal referred to the section on
quarterly and annual noncompliance
reports. This was confusing because
these reports are prepared by the
Director, not the permittee. The cross-
reference has been eliminated.

(h) Other information. This heading,
which was only implied in the proposal
through the duty to report causes for
modification, requires permittees to
update information submitted in their
applications or reports. If the permittee
learns that incorrect information is
contained in its application or reports
that have been submitted, it shall
correct the information “promptly."

The permittee’s reporting
requirements are summarized in Table
V.

§ 1228 Establishing permit conditions.

Final § 122.8 (proposed § 122.13) is
essentially a cross-reference to other
sections of these regulations and other
regulations which set forth required
permit conditions that vary from permit
to permit and methods for setting those
conditions. This section has been
rewritten to provide a roadmap to all of
the sections of these regulations that
must be consulted by permit writers in
setting these variable permit conditions
(see also Table Il and preamble to
§ 122.13). The section first refers to

HeinOnline -- 45 Fed. Reg. 33307 1980

sections of Subpart A which set forth
permit conditions required for all
programs in cerlain instances, and then
refers o corresponding sections in each
of the program subparts on “establishing
permit conditions” for those programs.
The latter sections in turn refer to all
subsequent sections of the subpart
containing information on setting permit
conditions, and to relevant portions of
the technical regulations for the
program.

Table V.—Permittee Raporting Raquikements

Type ol When Addivonat program
information requrements

1. Planned Inadiance ......... ... §12228(c) (RCARA),
changes. §12241c) (UC).

§ 122 60{(g3)M and
§12261(a)
(NPDESY

2 Anbopated 10 adancCe e
noncompl-
ance.

J. Planned In advance
vanshrs.

4 Moodorng  As specfied n permat § 122.60(2) (NPDES).
reports.

5. Comphance 14 days of
schedules. cornphance date.

S.Endanger: 24 howrs/S days........ §12228(d) (RCRA),
mont or § 12241(d} (UIC).
other 24 §12260(0
hours/S {NPDES).

7. Cxhor Vh montonng

reports.
ance.

8. Osher PrOMPAY . oo mcm s
nformason,

0 Addisorsl  As spechied ... §12228(e) (RCRA),
program §12241(e) (UC).
requice- §12260(g).
ments. § 122.60(0).

§12261(a). and
§12261(9
(NPDES).

The fact that this section is the guide
to all permit conditions which do not
always apply in the same way, orin
every instance, 1o every permit, and that
these conditions therefore must be
applied on a case-by-case basis, as

* appropriate, should not be taken to

mean that any of them are necessarily
optional. In many if not most cases, the’
conditions referred to in this section are
mandatory if the circumstances which
invoke the condition are present. In
addition, this section now explicitly
states the general duty of the permit
writer to include conditions in the
permit which are necessary to ensure
compliance with the appropriate Act
and regulations. It also contains
guidance on when a statutory or
regulatory requirement becomes
effective for purposes of that duty. Some
of that material originally appeared in

§ 122.69 of the proposal for NPDES; it is
now applicable to all of the programs.

§122.9 Duration of permils.

Proposed § 122.8 (now § 122.9)
provided that RCRA and UIC permits
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would be issued for termsuptothe life  effective UIC or RCRA program, and EPA agrees with those commenters
of the facility. NPDES and.404permits - that the'only-way o be sure that such .  who believe that permit expiration and
would be issued for terms-of uptos reviews take placeds to adoptaa fixed- reissuance is an important mechanism
years. When a facility or-activity has term permiit approach. for providing regular scrutiny of purmll
permits under two or more programs, In response, and as a result of the A compliance and updating of permit
proposed § 122. 9 (now §122. 14) . evolution of its.own thinking, EPA has -conditions. When permits must be
provided that a “¢cross-review” of each . - extensively redrafted the permit reissued periodically, there is greater
issued permit would have been - duration, permit review (proposed assurance that the existing conditions of
conducted every time another per.mltfor - §122.9, now deleted but discussed the permit will be scrutinized to

that facility or activity wasissued, below), permit termination (proposed * « determine-whether any of them must be

modified, reissued, or terminated. T}ns § 122.10, now § 122:16), effect of a permit modified or updated. In addition, a
review would have been conducted to {(proposed '§ 122.7, now §122.13},and, limited-term permit provides protection

P

determine whether the other permits consolidation of applications [propose& - against human error by the permit
should also be modified, revoked and § 124.4, now § 124.4) sections toprovide  writer. This is:particularly important for
reissued, or terminated. Proposed maximum certainty to permittees facilities which undergo construction to ,
§ 122.9 on causes for modification{now  consistent with-adequate protection of comply with construction or .
§122.15) provided that modificationor  the environment and human health. The  performance standards contained in the
revocation and reissuance:of a permit discussion of permit durations shouldbe permit; such facilities could comply with
could be based upon a related changeto” read along with the above sections and  those standards and yet not comply with
another permit issued to the same accompanying preamble. -— otherrequirements designed to protcct
facility or activity. Also, all UIC and ‘With the exception of certain UIC human health and the environment.
RCRA permits were subject to . wells, which may receive lifetime - Under the proposed scheme, the facility

- mandatory review every 5 years, . permits, the final regulations replace'the  could be subject to having ils permit

The proposal requested comments.on  mandatory 5 year reviews for RCRA and  modified at any time. Under a fixed-
the permit duration and review scheme, . UIC permxts, .and‘in all cases replace the term permit scheme, this situation can

and a signficant number were received.  “cross-reviews” for facilities with more . normallybe addressed during permit
In general, industry favored lifetime * - than one permit, with a fixed-term reissuance (see discussion of permit
permits for RCRA and UIC, and - . permit'scheme for all of the programs. modification below). -
objected that the'provisions for permit - Accordingly, permit reissuance at Finally, periodic reissuance builds in a
-review negated the advantages-of regular five-or ten-yearintervals, instead mechanism for upgrading of permlt
lifetime permits. Many felt that normal of permit modification at unpredictable  requirements to reflect chnngmg
reporting, inspection, and monitoring times, will be the primary mechanism knowledge and advances in technology
already provided sufficient oversight, for adjusting permit requirements. In for permit programs which are new or
and that reviews ought to be triggered addition, EPA has narrowed fhe grounds  undergoing rapid evolution,
only when such methods themselves - upon which.a permit may be modified .or Accordingly, EPA has determined that
revealed possible cause for a teminated during each permit term in RCRA facilities and Class I wells under
modification. More fundamentally, order to provide a maximum.amount.of  the UIC program will be issued permits
commenters cited the permittee’s need security to permittees. Also,.a provision  of a fixed duration of up to 10 years.
to rely on the conditions of its permit, has been added stating that for all These facilities deal with hazardous and
particularly for siting and construction permits that must be'issued forafixed ~ municipal wastes which in many
requirements, and argued that financing  term, compliance with a permit instances have great potential for harm
could be jeopardized without this .constitutes compliance, for purposes of  “to human health and the environment. In
certainty. The proposal seemed4o open  enforcement, with the appropriate Act. both instances the Federal regulatory .
the prospect of an endless roundiof - Finally, because of the fixed-term program covering these facilities is.new,
reviews or “nonstop permitting” with approach, ‘permits for the same facility which favors a short-térm permit
permit conditions continually being can be set to expire and be reissued at ~ approach, especially during the carly
adjusted. This fear was aggravated by - the same time. In this way all relevant years while technical criteria for the
the fact that just what a.*review” aspects of a facility’s operations canbe  regulation of hazardous and municipal
entailed was not-spelled out. Finally, reviewed together, which should result . waste are further developed.
many commenters feared that reviews in more comprehensive and consistent A70-year term (rather than 5 years.as
would cause delays in processing . requirements. with NPDES) was chosen for RCRA
applications and modification requests, (1) Final § 122.9 now states that all facilities because of the especially
because action would be held up while HWM facilities may be issued permits intense scrutiny such facilities
all reviews of other permits for the same  which are effective for a maximum of 10  frequently receive during public
facility were conducted. They especially  years. Wells injecting industrial or hearings (which are required during
objected to the provision for “cross- municipal wastes beneath the . ~ permit reissuance) and the local .
reviews" for facilities with multiple lowermost formation containing an opposition which is frequently Ct
permits both for its potential for delay underground source of drinking vsater engendered. EPA determined that for
and for appearing to “bootstrap” the - and certain wells injecting hazardous this reason the entrepreneunal risk and
requirements of one permit onto other, wastes (Class I wells) may be issued need for the security which is afforded
related permits. - permnits for up to 10 years, Wells for - by a longer permit term is

On the other hand, a number of enhanced recovery, hydrocarbon correspondingly greater for RCRA
comments were received from ' °  storage, and special process mining facilities as a class than for NPDES
environmental groups and some States (Class 11 and I wells) will still receive point sources as a class, particularly in
favoring a fixed term-approach, - - . permits for up to the life of the facility. view of widespread shortages of
particulary for RCRA permits. These - A:Class V well, if it is required to obtain  capacity within approvable facilities
commenters felt that regular reviewand a permlt (sée preamble to § 122.37)) may  and the consequent lack of local
updating of perrmts is necessary for an recéive a permit for up to 10 years. - alternatives. In addition, a term of up to

[N .

»
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10 years may be needed for some RCRA
facilities because of their experimental
nature and the need for adequate time to
analyze differing approaches to
hazardous waste management. Finally,
10 years was chosen because it is a
multiple of five, which will make it
easier to coordinate the reissuance of
RCRA permits with NPDES and UIC
permits for the same facility. Having
chosen maximum 10-year terms for
RCRA facilities, EPA determined that
the maximum term for Class I wells
should likewise be 10 years. To provide
otherwise would not comport with
EPA’s attempts through consolidation to
achieve consistency between programs,
particularly as Class I wells include
those injecting hazardous wastes.

Class IT and HI wells under the UIC
program, on the other hand, will retain

" the maximum lifetime permit duration
which appeared in the proposal. These
wells, which are used for enhanced oil
and gas recovery, certain types of
hydrocarbon storage, and several kinds
of special processes for mining of
minerals or in situ gasification of
hydrocarbon resources, present less
hazard to the environment, so that the
increase in permit issuing resources
needed for fixed-term permits would not
be justified. Instead, permits for these
facilities will be reviewed every 5 years,
as in the proposal. ’

(2) Several commenters stated that
UIC permits should be for the actual life
of the facility rather than the “designed”
life, on the grounds that for many
facilities the “designed" life is hard to
determine or arbitrary, and that a permit
renewal application would be required if
the facility happened to last longer than
originally computed. The purpose of this
provision was to be sure that EPA and
States would have adequate oversight of
the termination of facility operations,
particularly the closure and financial
responsibility provisions set forth in
§ 122.42. However, EPA agrees that
setting the permit term on the basis of
an estimate of the operating life of the
facility is not the way to do it,
particularly as the estimate could fall on

_either side of the actual date of closure.
Rather, EPA has amended § 122.41 to

require UIC permittees to give notice 180

days prior to closure so that the
financial responsibility and closure

. provisions of the permit can be
reviewed and modified if necessary, and
the permitting agency can be assured of
adequate opportunity to oversee the
termination of operations. This change
has consequently allowed EPA to
amend § 122.9 so that Class II and III
wells may be permitted for up to the.
actual operating life of the facility.

(3) Several commenters noted that
both the lifetime and fixed-term permit
provisions gave the Director discretion
to issue permits for less than the full
allowable term. EPA believes that the
option of issuing permits for less than
the maximum duration is necessary in
both instances. For example, Class I
and OI UIC wells include a wide variety
of operations in various locations with
differing environmental concerns. More
rigorous oversight through a term permit
may be appropriate because of the type
of the well, its past operating history,
and the risks to the environment which
it may present. For the fixed term
permits, permits of less than 10 year
durations will be a normal occurrence,
both in consideration of varying
environmental risks and as permit
durations will be set to allow permits for
the same facility to expire and be
reissued at the same time (see § 124.4
and accompanying preamble). Another
example of short-term permits is the
“short-term permit policy” for NPDES
permits {(see § 122.64), coordinating
permit durations so as to incorporate
BAT effluent limitations mandated by
the NRDC v. Train settlement
agreement.

§ 122.10 Schedules of compliance.

(1) Proposed § 122.12 (now § 122.10)
solicited comments on the possible need
for uniformity in two requirements for
schedules of compliance: (a) the
deadline for permittees to give notice of
compliance or noncompliance (14 days
from the compliance date for EPA
programs, but 30 days for UIC programs
and for all State programs); and (b) the
maximum interval between compliance
dates {9 months for EPA programs, 1
year for States).

In both instances, commenters heavily
favored greater uniformity. Not a single
State specifically commented in favor of
the greater latitude for States which
appeared in the proposal. As for
uniformity among programs, almost all
commenters stated that they favored it,
and then went on to lend support to the
less stringent requirements of 30 days
and one year.

EPA agrees with commenters that
timing requirements associated with
compliance schedules is an area where
one of the potential benefits of
consolidation—elimination of arbitrary
differences in requirements shared by
several programs—can be realized.

(a) The NPDES program, which has
had several years of experience in
monitoring permit compliance and is the
only program covered in these
regulations with Federal enforcement
experience, has found that the 14-day
notice requirement is an important
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element of State and Regional oversight.
In some cases delay in reporting could
result in damage to the environment.
Balanced against this possibility, there
is little increased burden in requiring
prompt notice, because notice is
required in any event, and the permittee
knows or should know that it is in
noncompliance on the date specified for
the requirement in the schedule. EPA
has therefore determined that the
deadline of 14 days after the compliance
date for notice should be retained as a
uniform requirement for all programs
and, in view of comments in favor of
uniformity, for States as well.

(b) Stating a maximum time between
interim compliance dates limits the
Director’s discretion in writing permit
conditions. The dates he or she sets for
compliance will determine how soon
information on noncompliance will be
received. Timely receipt of information
is particularly important for State-
administered programs, where EPA will
be relying on summaries of compliance
schedule violations contained in
quarterly or annual noncompliance
reports. In the interest of uniformity,
EPA has determined that a maximum
one-year interval between compliance
dates is practical. Because the provision
sets forth the maximum interval
between deadlines, the Director is
always free to set deadlines closer
together when more rigorous oversight is
important. Normally “milestone” events
occur at intervals shorter than one year.
Under § 122.10(a)(3)(ii), Directors must
require progress reports where it is
impractical to specify compliance
intervals of one year or less.

(2) A comment following proposed
§ 122.12(a) stated that NPDES new
dischargers, sources which recommence
discharge after terminating operations,
and those sources which had been
indirect dischargers which commence
discharging into waters of the United
States, do not qualify for compliance
schedules. This comment was taken
from the language of § 122.17(f] of the
NPDES regulations. Final § 122.10(a)
reinstates this language as part of the
text of the regulation rather than as a
comment to emphasize the regulatory
effect of the section.

In addition, the proposed comment to
§ 122.12(a) failed to specify that NPDES
new sources are ineligible for schedules
of compliance.

The comment was thus inconsistent
with § 122.17(f) of the final June 7, 1979
NPDES regulations and with section
306(e) of CWA. This omission has been
corrected in the final regulations.

Some commenters questioned whether
the comment to proposed § 122.12(a)
(and the corresponding provision in -
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§ 122.81(d)(4)) could be construed to
mean that dischargers subject to its
provisions are never eligible for
schedules of compliance, even for

permits issued after the first permit. EPA

did not intend this interpretation and -
thus has clarified the section to indicate
that these dischargers will be ineligible
for schedules of compliance only for the
first permits issued to them. ‘

An additional change in the text of
final § 122.10(a) (and a parallel change
in § 122.67(d)(4), proposed as
§ 122.81(d)(4)) allows new dlschargers
which commenced discharge before -
August 13, 1979 (the effective date of the
June 7, 1979 NPDES regulations), to
qualify for.schedules of compliance.
Because a number of new dischargers
had begun discharge before the August
date with EPA's consent pendmg
Agency action on their permit
applications, EPA believes it would be
unfair to retroactively declare such
- dischargers ineligible for schedules-of
compliance.

(3) Several commenters, mcludmg the
State of New Mexico, stated that they.
thought compliance schedules are
unnecessary for the UIC program.-This .
section will not disrupt those State-
administered UIC programs which have
used compliance schedules infrequently.
Those States are free to continue their
practlce of requiring full compliance on-
““startup.” However, the UIC program
does contain requirements for which °
compliance schedules may be - .
appropriate. For example, although
States may, if they wish, require even
existing operations to stop injection
pending permit compliance, the
regulations require that, if States donot

choose this route, permits for existing -

wells are atleast required to.contain
schedules for compliance with
consiruction requuements, see
§ 122.42(a).
- (4) Some commenters expressed
concern about the applicability of
~ schedules of compliance to State 404
permits. Under proposed § 122.11(a)
(now § 122:10(a)), permits will specify
schedules of compliance only “where
appropriate.” Because CWA doesnot
_-establish a seri¢s of deadlines.for the
404 program comparable to the “BPT"
and “BAT" schedules for the NPDES
program, and because 404 activities.are
generally not-continuing ones, section -
404 permits will rarely specify schedules
of compliance, . :
(5) Several environmental groups and
other commenters advocated a time
limit, such as two years, for compliance
with RCRA requirements. They- -cite the
importance of bringing existing. = .
hazardous waste management famhtles
into full compliance with RCRA section

3004 requirements after they have
obtained permits, as well as the need for
an incentive for such facilities to begin
upgrading during the interim period in
anticipation of strict permit conditions.
EPA agrees that speedy compliance by

- HWM facilities with § 3004 standards is

important, and has amended § 122.10{a)
to require compliance “as soon as
possible” for all compliance schedules,
not just those in NPDES permits. See
also § 122.10(a)(1)(ii). However, we
believe that it would be a mistake to’
impose a strict deadline for RCRA or

‘other program compliance, because it

would eliminate any authority to shape
the duration of compliance schedules as
the circumstances warrant. EPA
believes that decisions as to the
duration of compliance schedules should
be made through the permit-issuance

" process, where there is full opportunity

for public participation and for
interaction between the Director and the
applicant or permittee, A requirement
for:strict interim compliance deadlines
coupled with the new fixed-term permit
requirements of § 122.9 should help
support quick upgrading of ex1stmg
HWM facilities.

Likewise, a commenter suggested that
it is unfair to require compliance as soon
as possible, because this favors the
company whose resources or
wherewithal make it impossible to
comply as soon as some-other company
with superior-capabilities. It is important
to write a compliance schedule with
consideration for the type of
Tequirement at issue-and the seriousness
to the environment of delayin. meeting
it.‘Again, the permitting process-is the
proper forum for consideration of these
issues, rather than, for example,
eliminating all distinctions by allowing
all NPDES schedules to require
compliance merely by the statutory
deadline. .

(6) Pro_posgd § 122,12 {b) and (c) has
been combined in final :§ 122.10(b) to
provide one “alternative schedules of -
compliance” provision applicable to all
RCRA, UIC, and NPDES situations
where a famhty chooses to terminate
operations rather than meet permit
requirements, The RCRA and UIC
alternative schedules of compliance
now follow the’'NPDES model.

.A principal feature of the RCRA and
UIC proposal was that permittees could
switch back.and forth between the .
schedule leading to compliance and the
schedule leading to termination. That
provision was subject to the very abuses

. which all of the alternative schedule of

compliance provisions-are:designedto -
prevent: namely, when a facility chooses
to terminate rather than comply with
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permit requirements by assuring EPA
that it is going to terminate operations,
but then changes its mind either in good
or in bad faith, and therefore requires
more time to make up what was lost
while presumptively on the road to
termination. To prevent this from
happening, it is necessary to require the
permittee to commit itself to terminating
if it is to be placed on a termination
schedule, as in proposed § 122.12(c) for
NPDES. Similarly, the commitment has
to be “a firm public commitment
satisfactory to the Director.” However, .
the requirement that a bond be posted to
back up the commitment, which

. appeared in proposed § 122.12(c), has

been eliminated. Several commenters .
argued that EPA lacked legal authority
for such a bond under the Clean Water
Act, and the need for a bond has not yet
been demonstrated in the case of RCRA
or UIC. An additional change from the
proposal is that alternative schedules of
compliance are now available to RCRA
and UIC permittees in addition to
applicants, as it was limited in the
proposal. Alternative schedules for
applicants will, as with permittees, be
determined through the permit-issuance
process.

The alternatives schedules of
compliance provision is written to allow
the final termination date in a schedule
leading to termination to be somewhat
later than the final compliance date in a
schedule Jeading to compliance.
However, the schedule leading to
termination must still lead to “timely"
cessation of activities. It is not EPA's
.ntent for the termination route in this
:section to be-used as a means of unduly
delaying requirements that are
applicable to the facility. The delay
must be judged on a case-by-case basis
«considering the type of permit
requirement and the harm or potential
harm to the.environment that the
noncompliance or a delayed schedule
will cause. In no event should the date
for cessation-greatly exceed what it
would have been for compliance.

Nor is it EPA’s intent that a schedule
of compliance leading to cessation of
activities relieve a permittee from
applicable requirements any more than’
any other schedule of compliance.
Obviously, if a permittee will cease
acfivities, many permit requirements
which apply only to operating facilities
will not have to be complied with after
cessation. Such requirements, to the,
extent that it would not-cause hirm to
the environment, many also be relaxed
during the period leadmg up to cessation
when the permittee is firmly committed
to the cessation'course. To the extent
that requirement for operating facilities
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are necessary to protection of human
health and the environment, compliance
may not be excused. At a minimum, a
RCRA (or UIC injector of hazardous
waste) permittee on a closure schedule
should be required to meet RCRA
interim status standards, just as a
facility without a permit would be.

Finally, RCRA (and certain UIC)
permit requirements which pertain ta
closure and post-closure, including
financial responsibility, are applicable
to a closing facility, regardless of
whether it is on a schedule leading to
cessation of activities, and the schedule
must ensure compliance with these
requirements.

Several commenters noted that the
proposal required the permittee or
applicant to decide to cease conducting
activities before the Director determines
what the compliance schedule would be
if that decision were reversed. They
suggested that the Director should be
required to determine the compliance
schedule first to help the permittee make
a decision. EPA has not accepted this
comment. However, where new permits
are at issue, EPA encourages permittees
to contact their permitting agencies to
discuss compliance schedules and work
out compliance or closure alternatives.
Where existing permits are concerned,
the paragraph is designed to give the
Director an optional mechanism for
modifying permits when the permittee
has made the decision to terminate.
Presumably such a permittee already
knows what its schedule leading to
compliance looks like.

EPA has not retained the language of
the proposal which coupled the
cessation schedule to compliance with
the closure requirements by the
“predicted closure date.” Instead, the
final provision requires timely
compliance in general, thus eliminating
any implication that only the closure
requirements are of concern when a
facility is on a closure schedule. Also,
several commenters suggested that the
“predicted closure date” should be
predicted by the permittee or applicant
rather than the Director. As discussed
above, the end date of any schedule
leading to cessation is appropriately
determined through the permit-issuance
process. .

Some comments expressed concern
that the schedule leading to closure of a
RCRA facility did not adequately
address the requirements which pertain
to closure itself and post-closure. As the
provision is now written, it refers o
*cessation of regulated activities.” For a
RCRA facility, this means ceasing to
accept hazardous waste which, under 40
CFR Part 264, Subpart G, triggers the

closure plan, which will contain its own
schedule for subsequent events.

§ 122.11 Requirements for recording
and reporting of monitoring results.

Several commenters noted the
inaccuracy of the comment that
“generally installation of monitoring
equipment is not required under the UIC
program” in proposed § 122.14 (now
§ 122.11). EPA has deleted the
statement. .

Several objections were received that
NPDES permittees should not have to
refer in their discharge monitoring
reports to data on internal waste
streams and data collected by third
parties. The comment and the
requirement have been deleted.

Several of the provisions which
appeared in this section of the proposal
have been relocated to follow the format
of the final regulations. The requirement
that monitoring data be *“representative”
of the monitored activity now appears in
§ 122.7(j); recordkeeping requirements
are also in § 122.7(j). The requirement
that DMRs be used for NPDES reporting
now appears in § 122.60. Finally,
proposed paragraph (e), which repeated
requirements for compliance schedule
reports, has been deleted.

One commenter expressed concern
that the recordkeeping and reporting
requirements for 404 permittees in
proposed §§ 122.14 and 122.12 (now
§ 122.11) go beyond the intent of CWA,

* particularly section-308(c). However,
under section 404(h)(1)(B) {and its
NPDES counterpart, section 402(b)(2) (A}
and (B)), one condition of State program
approval is the State’s authority to issue
permits which apply, and assure
compliance with, all applicable
requirements of section 308. Section 308
gives the Administrator authority to
require recordkeeping, monitoring,
reporting, and a right of entry. These
regulations comply with the statute by
establishing recordkeeping and
reporting requirements based on those
used by the EPA and State NPDES
programs. However, monitoring
requirements for 404 permittees may
vary in required frequency or extent as
appropriate to assure compliance with
40 CFR 230. Part 230 does not contain
specific monitoring requirements but
will be used to determine what
monitoring is appropriate.

§ 122.12 Considerations under Federal
law.

Proposed § 122.83 (now deleted)
directed that EPA-issued NPDES permits
be consistent with the requirements-of
several listed Federal laws and
Executive orders. Several commenters
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objected to this section because it was
too broadly written. The section has
been rewritten (as § 122.12) to eliminate
reference to those Federal laws that do
not require any particular action by the
Regional Administrator and to explain
the relevance of the remaining laws
listed. The provision is no longer limited
to NPDES permits because the
requirements of these laws may apply to
other Federally-issued permits. This
section does not impose any legal
requirements beyond those imposed by
the terms of the laws themselves. The
purpose of the section is to inform the-
public and permit issuers of the
réquirements applicable to the permit
programs regulated under this Part.

EPA has under consideration inserting
a provision requiring permit writers to
comply with two Executive orders,
Executive Order 11990 {Protection of
Wetlands), and Executive Order 11988
(Preservation of Floodplains). EPA
included these Executive Orders in

_ proposed § 122.83, “Special

considerations under Federal law.” As
proposed, the orders would only have _
applied to NPDES permits. A number of
commenters objected to this proposal on
the grounds that the Executive orders
were unrelated to specific statutory

" requirements in the Clean Water Act.

EPA wishes to reassess the
applicability of these Executive orders
in the context of not only the NPDES
program, but the UIC and RCRA
programs as well. Consequently, EPA
invites comment on the appropriate
scope and applicability of the
requirements of these two Executive
orders as applied to NPDES permits,
RCRA permits, and UIC permits. Any -
such comments must be submitted to the
address listed below on or before July
18, 1980.

Edward A. Kramer (EN-336), Office of
Water Enforcement, Environmental
Protection Agency, Washington, D.C.
20460.

§ 122,13 Effect of a permit.

(1) New § 122.13(a) states, with some
limitations, that “compliance witha ~
permit during its term constitutes
compliance, for purposes of
enforcement, with” the appropriate Act.
This “shield” provision is one of the
central features,of EPA’s attempt to
provide permittees with maximum
certainty during the fixed terms of their
permits. (For a discussion of permit
durations, see preamble to § 122.9.) This
new provision gives a permittee the
security of knowing that, if it compljes
with its permit, it will not be enforced
against for violating some requirement
of the appropriate Act which was nota
requirement of the permit. (Of course,
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compliance with a permit is not a resources if they restrict examination of rely on its EPA-issued permit document
defense to actions brought under the permits between issuance and renewal to know the extent of its enforceable
emergency provisions of sections 7003 of to monitoring compliance and taking duties under the appropriate Act, or on
RCRA, 504 of CWA or 1431 of SDWA.)} enforcement action where necessary. its State issued document to the extent
A similar provision already applied to Accordingly, in these regulations EPA  the State program has not adopted a
NPDES permits, as explicitly required by  is announcing a principle by which it ~more stnngent approach to enforcement.
section 402(k} of CWA, and appearedin ~ Will bind itself—that it will not take This new “shield” provision does not
§ 122.65 of the proposal. Because the enforcement action against any person alter the fact that a permit may be
provision is now generally applicable, who has received a final RCRA permit  modified, revoked and reissued, or
§ 122.65 has been eliminated. For State  except for noncompliance with the terminated during its term for
404 programs, new § 122.13(a) is conditions of that permit. (Forreasons - appropriate causes (see preamble to
similarly required by the explicit set out at length in the peramble to the §§ 122.15 and 122.16). Most instances of
wording of section 404(p) of CWA., The-  section 3004 regulations, this self- modification, revocation and reissuance,
Safe Drinking Water Act is more restriction does not apply to the interim , or termination will be the result of
generally phrased, but there is nothing status standards applicable to facilities noncompliance with a requiroment of

in it that speaks against applying the which have not received a final permit.)  the permit, although some causes do not
“shield" to UIC permits as well. For all programs, the Shl?ld provision  yequire noncompliance. However,
However, the “shield” does not apply to applies to enforcement actions by EPA “failure to, apply any applicable

Class II or III well UIC permits, because ~ ©OF an-approved State, as well as to requirements” (proposed § 122.9(e)(6}) is
it is important to be able to upgrade enforcement through citizen suits. EPA  not a5 jt was il’[lp the proposal, grounds
permit requirements for permits which recognizes that the RCRA “citizen suit for modifying or revoking and reissuing -
do not incorporate applicable provision allows private enforcement, a fixed-term permit. Thus, if the pormit
requirements during periodic reissuance. actions against RCRA permittees < writer makes a mistake and does not
Where RCRA is concerned, authority ~ Without limitation. However, because include a requirement of the appropriate

EPA plans to specify all the regulatory
requirements applicable to an individual
facility in the permit for that facility, as
a practical matter there will be nothing
beyond the permit conditions for a

~ citizen suit to enforce. Indeed, if a
plaintiff in such a suit argued that
regulatory requirements outside the
conditions of the permit should be

applied and enforced, that would RCRA permit. This provision is

probably amount to an improper
collateral attack on the conditions of the gflf;:?f g in the preamble to Part 123,

Act in the permit document, the
permittee will neither be enforced
against nor have its permit modified o
revoked and reissued as a result (unless,
perhaps, an endangerment to human
health or the environment can be
shown; see § 122.16(a)(3)). In addition,
EPA has the authonty in certain
circumstances to “veto” a State-issued

for the “'shield” is more complicated. As
the preamble to the section 3004 *
regulations points out, RCRA requires
compliance by persons subject to
Subtitle C with 1ll the requirements of .
that Subtitle, and authorizes
enforcement of all those reqmrements
The requirement to obtain a permit is
one of the-section 3004 requirements, but
nothing in the statute states that
compliance with the permit is deemed :
compliance with other provisions of ermit.
Subtitle C. P As required by CW A, the shield does This change has necessitated a cnroful
. Neve’x;theless, EPA beheves that the not apply to section 307 toxic effluent rewriting and reorganization of many
shield” is beneficial to.the practical standards or prohibitions for NPDES sections of the proposal. The proposal

- working of the RCRA permit program, as i it ; contained language which was
it is to the other permit programs. EPA fneﬂ;rm;'gég}; i%ggg;iilgthgdg?e;gﬁgﬁlgl.t addressed to permit writers as well as
agrees that one of the most useful requirements, EPA believes that the permittees, without a coherent attempt
purposes of issuing a permit is to “shield” does; not preclude it from to distinguish one from the other.
. prescribe with specificity the ‘invoking its reporting and information Because requirements for permittees
requirements that a facility will have to gathering authority as specified in were scattered through the regulations,
meet, both so that the facility can plan sections 3004 of RCRA., 1445 or SOWA, @ conscientious permittee might have
and operate with knowledge of what and 308 of CWA, which operate felt obliged to read through all of the
rules apply, and so that the permitting  * jndependently of the permit document. regulations in order to be sure that it
authority can redirect its standard- Under these authorities, the Director  — was aware of all of its duties. Similarly,
setting efforts elsewhere. If allthe  ~  ¢ould require a report, or certain - there was no mechanism for assuring
- section 3004 standards were fully monitoring, without modifying a permit that the permit writer would pick up all |
enforceable against a permitted RCRA  and regardless of whether the permittee  f the requirements and place them in
facility even though they were not were complying with the monitoring or the permit. This is no longer true. Rather
reflected in the permit (or, perhaps, not - reporting requirements of its permit. than stating that *“the permittee shall,”
consistent with it), facilities would be However, if the changed monitoring or the regulahons now in many instuncoa
exposed to unavoidable uncertainty as reporting duties were of a continuing state in effect that, “the permit shall be
to the standing of their operations under  nature, so as in fact to amount to a written to require that the permittee
the law. In addition, such a provision modification of the duties specified in shall.” Likewise, the regulations have
would increase pressure on EPA and the permit, the Director would be been structured so that generally
- - States to keep the permit conditions - required to modity the permit. . appllcable permit requirements appear
applicable to a given facility in a EPA believes this “shield” affords in all permits, and that permit ~
perpetual state of re-examination. EPA’s  RCRA and UIC permittees a significant  requirements which vary from permit to
resources will at most be barely degree of added certainty. It now places  permit can be tracked through the
sufficient to issue and renew RCRA the burden on permit writers rather than regulations and applied as appropriate;
permits, and review State permits, at the  permittées to search through the - see Table II and accompanying
time of their initial issuance and applicable regulations and correctly preamble.
periodic renewal. EPA and States are apply them to the permittee through its (2) Proposed § 122.7{b} (now

likely to make much better use of their- . permit. This means that a permittee may  § 122.13(b)) provided that a permit doos
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not “infringe” State er local law or
regulations or preempt any duty to
obtain State or local assent required by
law. EPA recieved several comments on
these proposed provisions, particularly
for RCRA facilities. First, EPA has
reorganized the section so that no State
program will be required to ensure non-
preemption as a condition of program
approval by EPA. It is quite possible for
a State to determine that in establishing,
for example, a hazardous waste program
to satisfy the requirements of the
Federal Resource Conservation and
Recovery Act, it is preempting any local
authority to regulate hazardous waste;
see Bollins Environmental Services v.
Iberville, 13 ERC 1260 {S.Ct. La., 1979).
The preemptive effect of State operation
of any of the programs in these
regulations is a matter for Federal or
State law which EPA does not address
one way or the other in these
regulations. Applicants and permittees
must find out for themselves if there are
local laws with which they must comply.
Second, the statement that a2 permit does
not infringe State orlocal law or
regulations remains applicable to EPA
permits. EPA does not intend this
provision to mean that non-preemption
is a precondition of issuing an EPA
permit. EPA’s intent is that it has not
made a determination through these
regulations that in issuing a permit it is
preempting State or local requirements.

Review of permits (proposed § 122.9).
In the proposal, the provisions for permit
“reviews" were of central importance,
and recieved an appropriately large
volume of comment, because they were
a counterpart to the proposed lifetime
duration of RCRA and UIC permits.
Becaue of the fixed-term approach to
permit duration adopted in these final
regulations (see final § 122.9 and
accompanying preamble}, permit
reviews are no longer a central feature
of Part 122. Although the mandatary
five-year review for Class Il and IIT UIC
permits (proposed § 122.9 (a)) remeins in
§ 122.9(c) {[dwration of UIC permits), the
other provisions concerning review that
appeared in proposed §§ 122.9(a), (b}
and {c) either have been eliminated or
are adequately covered by Part 124.

First {proposed § 122.9(a)), the other
five-year reviews have been eliminated
because all permits other than certain
UIC permits are now for a fixed term
and therefore will be reviewed
automatically as a part of permit
reissuance.

Second {proposed §122.9(b)), EPA has
eliminated mandatory “cross-reviews”
for facilities with more than one permit
and the corresponding provision
(proposed § 122.9(e)(5)) that would have

made modification of one permit
grounds in itself for modifying any other
permit for ghe facility. The “cross-
review" provision is no Jonger necessary
because of the fixed-term permit
approach, and the modification
provision has been eliminated both as
part of EPA’s attempt to narrow the
causes for modification of a permit and
because of commenters' objections that
it involved “bootstrapping' the
programs onto eachother. Section 124.10
{public notice) provides, as il did in the
propasal, that mandatory notice of any
permitaction will be sent to any agency
adminislering other permits under these
regulations for the same facility, These
agencies would then be {ree to take
whatever permit actions would be
authorized, if any, under the statutes
and regulations governing the programs
they administer,

Third (first clause of proposed .
§ 122.9(c)), the provision that the
Director may review a permit at any
time has been eliminated. The Director
always has authority to review a permit,
and the statement iended merely to
create confusion as to what EPA meant
by “review.”

Fourth (second clause of proposed
§ 122.9(c)), it remains true that the

" Director must review a permit when

presented with information which, if
valid, would constitute cause fora
modification. However, the concept is
now taken care ofin final § 124.5, which
EPA has broadened to state that any
interested person, and not just the
permitiee, may request a modification,
revocation and reissuance, or
termination of a permit. Section 124.5{b)
requires that denial of any such request
must be conveyed to the requester in
writing; this ensures that the “review"
“shall” take place.

Commenters expressed a great deal of
confusion and anxiety over what
constitutes a “review."” We have not
provided a definition of review because
EPA believes that the Director should
determine the appropriate level of
review. In conducting a review, the
Director may obtain information in any
of the ways which are authorized under
the appropriate Acts anyway, such as
review of the files, inspaction, or
information requests. Thus, the
proposed review provisions added
nothing to statutory information-
gathering authority. “Review" describes
what the Director always could have
done at any time anyway. For this
reason, EPA has also eliminated the list
of sources of information upon which
the Director could base review
{proposed § 122.9(d)) as misleading and
less accurate than relying on the full

range of statutory authorities. Review of
a permit does not mean that the permit
is automatically “reopened,” but only
that a search is conducted to determine
whether or not it should be.

Many commenters requested that
information submitted by the public be
subjected to some evidentiary
requirement before review would be
triggered. Although, as discussed above,
review upon receipt of a valid public
request is mandatory, the Director is
free to fashion the scope his or her
review according to the merits of the
information submitted. Only if cause is
found are permits opened, at which time
the draft permit and hearing provisions
of Part 124 give permittees an
opportunity to provide their views on
any contemplated action.

§ 122.14 Transfer of permits,

The provision on transfers appeared
in the proposal in § 122.8(e). The
proposal stated that permits could be
transferred only if written notice were
given to the Direclor containing a
specific date for transfer of permit
responsibility and if the Director failed
to object within 30 days to the transfer.
Tranfer of a facility was a cause for
modification or termination of the
permit (proposed §§ 122.9(e}(4) and
122.10{b)(4)). Many commenters
objected that the grounds for
disapproving a fransfer and requiring a
modified permit or terminating the
permit were vague, that the list of
grounds for modifying or terminating a
permit under all circumstances ought to
be sufficient, and that if there are
additional grounds that arise because of
permit transfers they ought to be spelled
out and included with the others.

The implicit assumption of many of
these commenters is that a permitis a
*“vested" right which should be freely
and automatically transferable along
with ownership of the regulated facility.
EPA disagrees with this notion. Itis
EPA’s position as a matter of law that
the privileges associated with a permit
attach only to the person authorized to
conduct permitted activities and are not
inherently assignable. Many States
preclude any permit tranfers and require.
the new facility owner to apply for and
obtain a new permit in all instances.

As a practical matter, permits in many
instances contain requirements which
are personal to the permittee through the
explicit conditions required to be
contained in the permit. This is most
significantly true for RCRA facilities and
UIC wells injecting hazardous wastes.
Consequently, for these facilities in
every case, and for other UIC facilities
and NPDES facilities as appropriate, a
modification of the permit is necessary
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to reflect the new ownership or
operatlonal control of the facility,
although EPA has attempted to draft
these requirements to achieve the least
possible burden on property
transactions consistent with adequate
transfer of permit responsibilities.

First, EPA has retdined the essential
features of the proposal for NPDES
facilities and UIC wells not injecting
hazardous waste. Permits for these
facilities may be transferred
automatically, without requiring any
affirmative act by the Director, but only
if a written agreement for transfer of
permit responsibilities is sent to the
Director. The agreement no longer.
requires specific provisions as to
liability for events occurring before and
after the transfer, but only an agreement
as to liability between the parties. For
UIC facilities, the notice to the Director
must also demonstrate that the :
requirements for financial responsibility
will be met-by the new permittee.

‘Finally, the director must have the -
opportunity to require that the permit be
modified to reflect the change in
ownership or operation. In many cases
the Director may feel that it is desirable
to require the prospective new permittee
to submit a permit application; see
preamble to § 122.15(b).

For permits that are automatically
transferred under this provision, the .
transfer-based cause for modification or
revocation and reissuance
(8§ 122.15(b)(2)) survives the transfer, so
that the Director can later modify the
permit to reflect the new realities of the
operation without holding up the
transfer. However, after an automatic

_ transfer is effective the permit will not
be reopened to revoke and reissue the
permit unless the permittee requests or
agrees. Otherwise, the new permittee
would be subject to having its entire
permit rewritten at any time regardless
of its relevance to the change brought
about by the transfer. This is contrary to
the certainty which these regulations
attempt to give permittees during their
fixed-term permits. Of course, the

.

transferred permit may also always be -

terminated for cause, such as violation

of the financial responsibility :

requirements.

Second, for RCRA facilities and UIC

wells injecting hazardous wastes, EPA
“has determined that in all cases it will

be necessary to modify the permits'upon

transfer of ownership or operational

control of a permltted facility or activity.

This prov1s1on is also applicable to 404
.permits, This is necessary because these
permits, unlike NPDES permits or
certain UIC permits (other than the
provisjons for financial responsibility),

contain conditions which are personal to
the permittee and which necessarily
must change when the permittee
changes. These include such conditions
of the permit as the.closure and post-
clpsure plans, the contingency plan, and
provisions for financial responsibility. In
addition, because some of these
conditions are.incorporated in the
permit on the basis of information which
is submitted as part of the permit
application, in most of these transfers a
new permit application will be
necessary as well. A new application
will always be required when the permit
is revoked and reissued. However, there
may be some instances, such as a
corporate-subsidiary transfer, where the
modification would requu‘e no
substantive changes in permit
conditions but merely an updating to
reflect the identity-of the new owner or
operator. In these cases, the transfer.

_could be processed as a minor

modification under § 122.17(d) if the
Director receives an agreement for
transfer of permit responsibilities. EPA.
believes that such an agreement is
necessary even in these situations in
order to asure adequate continuity of
permit respon31b111t1es . .

This provision does not cover
transfers of facilities under RCRA
interim status. Provisions for such
transfers may be found in § 122.23.

Because permlttees need to know
what provisions apply to permit

transfers, final § 122.7(1)(3) now states

that “this permit is not transferable to
any person except after notice to the

- Director.” The Director shall then

proceed under the provisions of § 122.14.
Under this scheme, transfer in itself
will no longer be a cause for termination
of a permit. Rather, the permit will either
‘be automatically transferred; transferred

after a required modification or
revocation and reissuance; or the permit
will not be transferred but will remain
with the prior owner or operator of the
facility, and the new owner or operator
of the facility will be subject to
enforcement for operating w1thout a
permit.

EPA believes that in some instances
final § 122.14 may be less burdensome
than would have been possible in the
proposal. For example, in the proposal -
an agreement for transfer of permit
responsibilities was necessary in every
instance of a transfer of a RCRA permit.
In the final version, this is not necessary
unless the transfer is.to be handled as a
minor modification. Also, in the
proposed provision for, automatic
transfers, a new. application was
required whenever the Director objected

* to. the transfer. Under these final

-
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regulations, a permit may be modified
without requiring a new application.

§ 122.15 Modification or revocaﬂon
and reissuancé of permits.

EPA has rewn(ten the permit
modification section in two ways as part
of the effort (aee also §§ 122.9 and 122.13
and accompanying preamble) to provide
greater certainty to permittees during
the period when they hold permits and

" thereby make it easier to make business

decisions and obtain financing. First,
EPA has narrowed the circumstances
under which-a permit may be modified
during its fixed term. Second, EPA has
narrowed the scope of the changes that
can be made when a permit of fixed but
not lifetime duration is reopened during
its term,

(1) The causes for modification have
been narrowed. Normally, a permit will
not be modified during its term if tho
facility is'in compliance with the
conditions of the-permit. The list of
causes for modifying a permit is narrow;
and absent cause from this list, the
permit cannot be modified. (However,

" State programs may always be more

stringent than these requirements and
an approved State program could
provide additional causes.) In addition,
certain “minor” modifications (§ 122.17)
can be made, with the consent of the
permittee, absent cause from the list In
§ 122.15.

First (see § 122.15(a)(1), proFosed
§ 122.9(e)(1)), a permitted facility may
change its operatlons in ways that were
not contemplated in the original permit
but which require regulation. This {s ono
instance when compliance with a permit
should not insulate the permit from

- modification. While in many cases a

change in ‘operations will violate tho
permit (giving rise to cause for -
modification under § 122.15(b}(1)), in
other cases activities not limited in the
permit will arise after the permit was
issued. If permits could not be modified
for such reasons then permits would
have to be written to prohibit all
activities not specifically limited in the
permit. With such a requirement
permittees would hever be sure what the
scope of permissible activities is under
their permits. (State 404 permits,
however, authorize only a specific
activity for what is normally a short
period of time and activities not
authorized in‘the permit are prohibited;
see § 123.97(b).} For NPDES, see the
related causes for.modification
discussed below under : '
§ 122.15(a)(6)(viii) and (ix). Permittees
have a.duty toreport all changes in the
physical facility, and all other changes
that may result in noncompliance, under
§122.7(1)..

\
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Second (see § 122.15(a)(2), proposed
§ 122.9(e)(2)), the Director may receive
new information which justifies

" applying conditions different from those

in the permit. However, except for Class
II and IIT UIC wells, this cause is limited
by requiring that the information must
not have been available at the time of
permit issuance. Otherwise, this cause
would allow the permit writer to modify
a permit because a mistake was made at
the time of issuance by failing to
incorporate applicable requirements into
the permit. However, except for Class II
and III UIC wells, EPA has rejected the
idea that mistake should be a grounds
for modifying a permit (see also
preamble to §122.13). In addition, the
cause is limited by requiring that the
information would have justified the
application of different permit
conditions at the time of permit
issuance. Stating the date of issuance as
the reference point is necessary to
prevent using this cause to modify a
permit because of changed regulations
or standards against the will of the
permittee (prohibited by §122.15 (a)(4),
discussed below) by citing information
used in setting a new standard or
regulation. The new information must
have justified the application of permit
conditions under the regulatory
requirements that were applicable at the
time of permit issuance. (However, new
toxic standards or prohibitions under
section 307 of the CWA and new
conditions provided for by a reopener
clause are an exception for NPDES and
404)

A special case of “new information”
is information that cumulative effects of
activities authorized by a NPDES or 404
general permit or UIC area permit are
unacceptable. Thus, for example, any
new information indicating that the
effects of a 404 general permit are more
than the “minimal adverse
environmental effects” allowed by CWA
section 404(e)(1) would be grounds for
modifying the permit. N

Third (see § 122.15(a)(3), propose
§ 122.12 (a), (b) and {c)), provisions for
modifications of compliance schedules
which formerly appeared only in the
compliance schedule section are also
causes for modification of a permit
during its term and conseguently are
listed here.

Fourth (see § 122.15(a)(4), proposed
§ 122.9(e)(3)), standards and regulations
covering the permitted activity may
have changed since issuance of the
permit. As part of its attempt to provide
permittees with maximum certainty and
protection from regulatory change
during the terms of thejr permits, EPA
has limited this cause to instances when

modification-is requested by the
permittee. This limitation formerly
applied only to NPDES permits; it is now
applicable to all fixed term permits.
Because Class I and Class Il wells
under the UIC program may be issued
lifetime permits, it is necessary to retain
authority to reopen them on the basis of
regulatory changes during the life of the
permit; therefore, the requirement for a
request does not apply to these wells.

Fifth (see § 122.15(a)(5), proposed
§ 122.73), several causes for
modification are unique to the NPDES
program and formerly appeared in the
NPDES subpart. They have been moved
to § 122.15(a)(5) and expanded to
include other causes for modification
scattered throughout the proposal, to
provide the reader with a complete list
of all causes for modification in one
place.

Two new optional causes for
modification which appear in the
NPDES list (§§ 122.15(a)(5)[viii) and (ix))
concern pollutants listed on the new
NPDES application form. These causes
are included in the final regulations as
the result of a change in the Agency's
approach toward controlling pollutants
not limited in permits. Under proposed
§ 122.68(a), which appeared in Part I of
the June 14, 1979 Federal Register (44 FR
34393), a permittee was limited to five
times the levels or the detection limit of
all pollutants reported in the application
form but not otherwise limited in the
permit. Under the proposal, the Director
had the authority to modify the permit
when these “application-based limits"
were exceeded, because violation of a
permit limitation is grounds for permit
modification. In response to a large
number of comments, EPA had modified
the proposal by using the levels of
pollutants reported in the permit
application as the basis for a
notification requirement only; see
§ 122.61(a). Therefore, the Director can
no longer-modify (or revoke and reissue)
the permit in this case for
noncompliance. Rather, the first new
optional cause for modification was
established under § 122,15(a)(5)(viii).
This cause arises whenever the level of
discharge of any pollutant not limited in
the permit exceeds the level attainable
by the installation of Best Available
Technology (BAT) for treatment of
discharges. (When the level of discharge
of a pollutant exceeds five times the
level reported in the application form,
but does not exceed BAT-level
treatment, the Director may modify the
permit to establish a new “notification
level” under § 122.15(a)(5)(x).) The
Director is not required to modify the
permit unless he or she determines that
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modification is necessary to control the
discharges of the pollutant. A more
detailed discussion of the new
regulations and the comments received
on the proposed application-based limit
appears in the preamble to the public
notice of the consolidated application
forms in today’s Federal Register.

The second new optional cause for
permit modification appears in
§ 122.15(a)(5)(ix). It allows the Director
to modify the permit when the permittee
begins or expects to begin to use or
manufacture any toxic pollutant (listed
under section 307(a) of CWA) which it
did not report using or manufacturing in
its permit application. This provision
supports other new regulations requiring
NPDES permits to control any toxic
pollutant used or manufactured by the
permittee. Dischargers are required by
§ 122.53(d) to report these pollutants in
their permit applications and by
§ 122.61(a)(2) to notify the Director of
any new pollutants used or
manufactured thereafter. The Director is
not required to modify the permit unless
he or she determines that modification is
necessary to control the discharges of
these pollutants. A more detailed
discussion appears in the preamble to
the public notice of the consolidated
application form.

(2) To narrow the scope of changes
that can be made in the permit once
cause is found, the causes for
modification only (final § 122.15{a),
discussed in paragraph (1) above) have
been distinguished (except for Class Il
and III UIC wells) from causes which
can give rise to either a modification or
a revocation and reissuance {final
§ 122.15(b)). When a permit is modified.
only the permit conditions to be
modified may be reopened (see § 124.5).
When a permit is revoked and reissued,
the entire permit must be reopened and
the reissued permit must incorporate all
currently applicable requirements {see
§ 122.8). (*Revocation” is used in these
regulations only as part of this
*“revocation and reissuance.”
“Revocation” of a permit under section
3008 of RCRA is a form of termination in
these regulations.) If the Director could
use any cause for modification as an
opportunity to open the entire permit to
scrutiny and modification, it would
defeat the purpose of fixed-term permits
coupled with security during the term for
permittees. It would also defeat any
narrowing of the causes for
modification, because a modification not
otherwise authorized could be
bootstrapped onto one that is.

However, a permittee is always free
to request a revocation and reissuance
rather than a modification. See § 124.5.
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When the permittee requests, the,
Director is free to revoke and reissue the
permit for any cause in § 122.15{a)
which is otherwise limited to
modification. In many instances.it may
be in the permittee’s interest to reguest
revocation and i  feissuange. For. example,
when the remaining term.of the permit is
short, the permittee may prefer the
certainty of ‘a new 5 or 10-year permit- -
over a limited modification to.a: permlt
which may be extensively revised again

. soon during the perniit-reissuance

process,

Only two causes appear in § 12235[b).
First, when cause for termination exists
the Director may determine to modify:or,
alterratively, revoke. and reissue 2
permit during its term as aless drastlc
alternative to termination, .

Second, when ownershipor
operational control of a facility:is :
transferred, the permit:can also.either be
modified, or revoked and reissued

(§ 122.15(b)(2)); see preamble discussion . .

of permit transfers under §.122.14.In
many cases a modification maybe

.adequate to reflect the-name of the_neiu )

permittee; for example, a transfer of
control of a facility between
subsidiaries of the same cor_porahon.ln
other cases revocation and reissuance
will be more appropriate. For .example,
for.RCRA facilities, permittees are
required to submit.a contingency plan as
part of their Part B applications, This
plan includes such matters as.a list of
names, addresses-and phone.numberswof
all persons qualified to'act-as facility
emergency coordinators..Once:the
permit application is approved, this plan
becomes part of the permit. There are
several similar items which are-
submitted as part of the RCRA .permit
application. This information shoild be
provided by the new applicantrAs.a

result, a permit application followed by -

issuance of a new permit with a full:
term may be more appropriate than a
simple modification of the prior permit.
Similarly, a new permit application to
assure an updated plugging and
abandonment plan {§ 122.42(a}) may be
appropriate for any UIC facility.
Likewise, existing industrial NPDES
permittees are required to predict in,
their applications any expected levels of
pollutants in their effluents which may
over the next five years the duration-of
the permit) exceed the levels found
through the required-testing, and to list
any toxic pollutants which they .
presently use or.manufacture or expect
that they will during the next five years.,
Because these predictions should be -
based on knowledge of what types of
operations are expected to be conducted
over the next five years, itmaybe .. ‘

. appropriate for the new permittee to be

required to provide this information.in.a

. new permit application, andxevoke and

reissue the permit. .

(3)1n order to further narrow the
scopé of permissible permit .
Jmodifications, part of the preamble to

-the proposal has been moved to the fext

of the permit modification section,
which now states that for RCRA and
UIC, “facility siting will not be
considered at the time of permit
modification or revocation-and
reissuance unless new information.or
standards-indicate.an endangerment to
uman health or the environment which .
‘was unknown at the time of permit
issuance.” This statement-emphasizes
that siting conditions in a permit will not
normally be modified as a result of
permit review, and limits the
circumstances where the permit
termination cause of “endangerment to

, human health or the-environment” can

be used as a grounds for modifying
siting conditions. However, 2n
endangerment to human health orthe
environment is-still cause for
-terminating a permit if thatis the orly
way that the ‘threat canbedealt with.

' §.122.16 - Termination of penmts

“In general, commenters on pmposed
§ 122710 (now §122:16) sought greater
specificity regarding causes for
terminationand less’breadth:in fheir
possibleapplication, such as limifing
terminations to “‘willfull and persistent™
yiolationsof a permit.or “intenfional” -
failure-to discloserelevant facts. Many
thought-abuses could result from
arbitrary application of&e causes as
proposed.

EPA believes that causes for

~ termination must be broadly worded so

that a basis for initiating permit
termination proceedings is available
when the need is present. Most attempts
to narrowly define the boundaries of
cause are inadequate becanse they must
be invoked in a wide variety of
circumstances depending on the
exercise of enforcemment discretion.

The proposed section neglected to
state that terminations.are subject'to the
same Part 124 (or applicable.State)
provisions for notice and opportunity for
a hearing applicable to other permit
actions. This oversight has been
corrected. EPA believes that these
.administrative provisions and,
ulnmately. the possibility of judicial
review, should provide the protection
which commenters are seeking against
arbitrary application of broadly-worded
causes for termination. Thus, permittees
willhave an opportunity to refute claims
such as that there is an‘endangerment to
humanhedlth or the environment, or
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that permit violations were significant.
The objective is not to try to describe
precisely the circumstances which
provide grounds for termination, which
is impossible, but to subject such
.determinations to the procedural
protections of Part 124 and judicial
review.

Several commenters discussed the
provisions of RCRA section 3008 as they
relate to terminations under this section,
EPA has:concluded that the procedures

_.set forth in Part 124, Subpart E, satisfy

the requirements of section 3008 for a
formal evidentiary hearing in cases of
permit “suspension or revocation.” The
precedures of 40 CFR Part 22 will no
longer apply to RCRA permit
terminations.

Asnoted in the preamble to the
proposal, “termination is essentially an
enforcement mechanism.” The Director
-of a permit program must carefully
exercise discretion in allocating scarce
“enforcement”.resources. Because of
these limitations on resources, it makes
no sense to enfarce.against trivial
infractions whenunremedied

. substantial infractions exist. This alone

in:most cases.shonld prevent the-
Director from reading the termination
causes too broadly. 1t should-also be
clear that'in most cases less drastic
-actions, such as permit modifications,
are.available. Proposed § 122.9 stated

-that for NPDES and 404 permits, causes

for termination could also be causes for
modification or revocation and
reissuance, thereby implying that this
was not so for RCRA or UIC. The
wording has been changed to include
RCRA and UIC. This does not mean,
however, that if termination is not
chosen, modification is mandatory. In
some cases neither fermination nor
modification may be appropriate.

Some changes in the causes for
termination were necessary because
they .also serve as causes for modifying
or revoking and reissuing permits during
their terms (see §122.15(b)(1)). Permits
may be terminated even though, ag now
providedin § 12213, “compliance with a
permit is-compliance with the
appropriate Act.,” However, if
noncompliance with the appropriate Act
could be grounds for termination absont
a permit condition which incorporates a
specific requirement of the Act, the
“shield” provision of § 122.13 would
have limited effect. Consequently,

§ 122.16{a)(1) [proposed § 122.10{b)(1))

. has been narrowed to exclude violations

of the appropriaté Act as an
independent cause for termination. It
now reads “noncompliance by the
permittee with dry condition of the
permit.”
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Similarly, the proposal included
“other good cause” as a ground for
termination. Not only was this cause
vague and open-ended, but it could, in
serving as a cause for modification,
provide a means of circumventing the
limitations on opportunities for
modifying permits during their terms
which the changes from the proposal are
intended to provide. Consequently, this
cause has been eliminated. In addition,
as noted in the preamble to § 122.14,
transfer of ownership has been deleted
as a cause for termination, The
remaining causes for termination
{misrepresentation and endangerment to
human health or the environment} have
been retained in their proposed form
both because they are sufficiently
serious to warrant possible permit
termination and because they may
warrant modifying a permit during its
term.

Several commenters noted the need to
clarify the effect that termination of one
permit has on other related permits. As
set forth in final § 124.10, termination of
one permit triggers a notification to any
agency administering a related permit.
The related permit can then be modified,
revoked and reissued, or terminated if
cause exists for such action. The
reference in proposed paragraph (a) to
partial termination seemed to imply the
existence of one “umbrella” permit.
However, permits issued under these
regulations are completely severable
and an action on one has no automatic
effects on others. The concept of partial
termination has been deleted to avoid
any such implication.

Finally, as noted in the discussion of
final § 122.5, any cause for termination
is also cause for denial of a permit
renewal application, and EPA has
amended the section to reflect this
determination.

§ 122.17 Minor modifications of
Dbermits. .

Proposed § 122.9(g) (now § 122.17)
contained several provisions for minor
permit modifications which could be
made without the draft permit and
public notice provisions applicable to all
other permit modifications. This feature
has been retained, with some
reorganization and revisions. In addition
to § 122.9(g), the proposal contained
several minor modification provisions in
the subparts for RCRA, UIC and NPDES.
One source of confusion noted by many
commenters on the RCRA provisions
was that the two sections appeared to
be contradictory. All program provisions
have now been moved to new § 122,17
so that readers will find a complete list
of provisions for minor modifications in
one place.

In the proposal, a modification could
not be treated as minor if it would
“render the permit less stringent."” We
have deleted this limitation because it
was vague and contradicted by other
provisions in the proposal. Rather, any
minor modification on the list can be
made without public notice if both the
Director and the permittee agree to the
minor modification. If either disagrees,
the permit modification is not minor and
must be for cause and with public notice
as required under § 122.15.

Several commenters suggested that
the list of minor modifications should be
examples, rather then exclusive. EPA
rejects the notion that the permit
modifications which can be processed
without any notice to the public should
be open-ended. EPA continues to
believe that scrutiny by the interested
public should be available in most
instances, not only to lessen the
possibility of objectionable changes
being made without objection, but to
preserve public confidence in the permit
system. Several other commenters
suggested that more flexibility should be
available to States in the scope of
permit actions which can be processed
as “minor modifications.” The final
minor modification provisions are not
applicable to States, as they were in the
proposal. Of course, as with any Part
122 requirement, a State is free to have
such provisions as a part of its program,
However, the essential due process
requirements of Part 124 that were
applicable to States in the proposal are
still applicable in these final regulations.
This means that a State program may
provide for modifications to permits
without notice (i.e., as minor
modifications) in any sijuation where to
do s0 would be “more stringent” (as
discussed in the preamble to Part 123)
than the applicable requirements of Part
124. For most of the items in § 122.17, a
State program could provide for more
flexible minor modification provisions
(if consistent with due process) because
eliminating notice and comment
provisions would result in greater State
control,

Some commenters suggested that
minor modifications should be available
to decrease permit monitoring
frequency, rather than only to increase
frequency, as in the proposal. EPA
rejects this suggestion. Any permit
modification to require less frequent
monitoring should be made known to
the interested public for comment,

Several comments were received on
the minor modification provison for
permit transfers (proposed § 122.9{g)(4)).
EPA has retained a provision for minor
modifications to reflect changes in
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operational control or ownership of
facilities. Transfers are discussed in the
preamble to § 122.14.

The proposed regulations included
special provisions on “minor
modifications” of RCRA permits which
would have allowed modification of a
RCRA permit without notice and
comment to change the types and
quantities of wastes treated or to change
treatment, storage, or disposal methods
(proposed §§ 122.9(g)(5) and (6) and
122.24(d)). -

These RCRA provisions have been
deleted from the final regulations. They
were s0 broadly phrased that they could
have been used to completely change
the nature of the permitted activity
without putting the permitting agency
and the permittee to the discipline of
informing the public and considering its
views.

There may well be cases where
flexibility regarding these matters is
desirable. In those cases, it will be
perfectly possible to write the initial
permit so that it covers the various
courses of action that may be
contemplated for the future. Where that
is not done, the permit can still be
modified whenever the requirements of
§ 12215 are met.

However, for the present it would not
be responsible for EPA to specify certain
changes to the substance of RCRA
permits as “minor” ones that do not
require notice and comment. Because
there is no experience with the RCRA
permit program yet, EPA lacks the
information necessary to determine
which changes in methods or hazardous
wastes would really be minor and which
would not be minor although they might
appear to be.

§ 122.18 Noncompliance and program
reporting by the Direclor.

(1) Proposed § 122.15 (now § 122.18)
has been completely reorganized to
bring all of the provisions for quarterly
and annual noncompliance reports
together in Subpart A. Minor changes
have been made to achieve this
reorganization, but it was possible only
because the proposed RCRA and UIC
requirements were already modeled on
the NPDES scheme and were virtually
identical to it. The 404 noncompliance
reporting requirements, because of the
unique nature of that program (a large
number of permits of very short
duration, in most cases issued without
monitoring or compliance schedule
requirements) are somewhat different
and have been placed in separate
paragraphs ((b) and (d)).

In the proposal there was some
confusion between “program reports™
and noncompliance reports. Because
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both reports must be prepared by
permitling authorities {i.e., State
Directors or Regional Administrators) it
makes sense to put the provisions
governing them in one place.so that
Directors can easily determine what
reports to prepare. The only exceptions
are the “progress reports” required of _
States with interim authorization under
RCRA -and of States which have been
“listed” but not approved under UIC
(see § 123.11). These changes have
eliminated a great number of cross-
references and have served to increase
uniformity among programs. The .

. coverage and organization of the secuon )

is ﬂlustrated in Table VI.

Table VI, -Nancamp[mnce ond Program Reparts -

Noncompliance  *
- Annual

< Program Quarterly Annuat

~ program
RCRA wcssivnens 122.18(a) 12218(c)  12218(){3)
LV]{o- U, 122.18(a) 122.18(c)  122.18(c)(4)
NPDES seccusssoene 122.18(a) . 122.18(¢) ... semess pasassmcnanes
[ 12218(b) 122.18(d) oo D

'Several States commented that the
NPDES noncompliance reports are '
burdensome to prepare-or that similar -
reports will be burdensome for the other
programs, Eliminating needlessly
differing requirements and formats can-
alleviate this problem somewhat.
Likewise, the Natural Resources
Defense Council commented on the
difficulty it experienced in-attempting to
work with information contained in
noncompliance reports, resulting in part

from a lack of uniformity as to-the kinds -

of information included. To the extent
that this problem can be addressed in

these regulahons. EPA hais attemptedto -
m be responsive so that citizens’ groups

and others outside the permitting -~
agencies can also find noncomphance
reporis useful.
12) The most Irequent commeni
received on this section was that EPA |
+ should pfoyide a definition.of major
facility and minor facility. In some cases
this concern stemmed from a,
misapprehension that the permittee’s
reporting burden would depéend on the
classification. We have changed the
heading of this section to emphasize that
the reports covered are written by.the .
program Directors, not by permittees.
Furthermore, dlthough classification as
major ormnormayhave some effect on
a permittee in determmmgllow much .
scrutiny it receives in noncompliance
summaries, through *“fact sheets”
prepared under Part 124, or through
provisions for permit administration (for

example, EPA review of proposed State .

permits), such classification does not
affect permit requirements. Permit

conditions are determined by the permit
writer according to the same regulatory
requirements and under the same
procedures regardless of whether a
facility is ‘major or minor. Likewise,
preparation of fact sheets, EPA review
of State permits, and preparation of
quarterly summaries of noncomplying
facilities are actions which EPA has the
authority to take whether or not a
facility is designated as'major. They
simply state how EPA will allocate its
own effortsin processing or revxewmg
permits.

Consequently, EPA does not beheve
that there is any legal requirement to
specify this term more precisely,
although that would be desu:able asa
matter of policy. However, it is not
possible for EPA to-determine in
advance precisely which facilities will
be classified as major. Flexibility is
needed so that the information gathered
in noncompliance reports can reflect
EPA's changing enforcement and review
“priorities and resources. It should be
emphasmed that the use of the
categories “major” and “minor” does
not imply that one category is composed
of facilities which are ‘bigger or have
greater capacity than those in the other
category, but only that one category is.
distinguished from the other for
administrative purposes.

For these reasons, EPA has not
a‘ttempted to precisely define which
facilities will be classified as major.
Instead, a definition of “major facility”
has been added.in § 122.3 which refers
to the Director’s discretion. Major HWM
facilities also will be classified through
guidance;-and the definition of “major-

_HWM facility” in proposed §122.3,

which received a great deal of criticism,
has therefore been deleted.

(3) EPA rejects several suggestions
from industry that quarterly Teports be
eliminated because noncompliance is
already reported by permitteesina
number of ways."'While it is true that

_permittees are required to report

noncompliance (§ 122.7), this has no
bearmg on the need for oversight -
agencies and the public to have
summaries of information on how:the
programs are being enforced. -

{4) Three basic informational items for
quarterly noncompliance reports which
appeared in-the final NPDESzégulations
but which were inadvertently dropped
from the proposed consolidated
regulations have been restored for all

- programs. Reports will now include a

description of actions taken to ensure
compliance, status-of the
noncompliance, and any-details which
mitigate-or explain the noncompliance.
(5) The opening paragraph of § 122.18
and § 122.18(a)(3) add a requirement for
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a quarterly report concerning
noncompliance by RCRA hazardous
waste generators and fransporters and
all RCRA facilities having interim status.
While the proposed regulations dealt
only with permittees, EPA realized it
needs similar information on generatars,
transporters, and interim status
facilities, and therefore has added the
reporting requirement, The information
to be provided.in the report will address
the kinds and numbers of compliance
monitoring and enforcement activities
the Director has undertaken during the
reporting period and the results of such
activities,

(6) The reporting year in final
§ 122.18(c)(2) has been changed from the
fiscal year as it appeared in the proposal
for NPDES (§ 122.72(f)) to the calendar
year for all programs. EPA made this
change to coincide with business
recordkeeping practices and to

.coordinate reporting schedules with the

gequirements for generators and
transporters under the RCRA program
as set forth in 40 CFR Parts 262 and 263.

§ 122.19 Confidentiality of information.
Paragraph (a) of § 122.19 (proposed

_ §122.16) states that infoimation claimed

as confidential will be treated according
to the EPA’s rules contained in 40 CFR
Part 2 (as amended Sept. 8, 1878; 43 FR
3999). Commenters raised several
questions concerning § 2.208 of those
regulalions. Section 2.208 sets forth the
substantive criteria for use in business
confidentiality determinations.

First, commenters suggested that if -
under § 2.208(d) EPA determines that a .
statute specifically requires disclosure
of information claimed as confidential,
the submitter should be given notice.
EPA agrees with this comment;
however, no change in the regulations is
necessary. Notice is already provided to
the 'submitter under § 2.205(f).

Second, commenters argued that
§ 2.208(e) should be amended to
specifically prohibit releasing
information which would violate 18
U.S.C. § 1905. The commenters argued
that 18 U.S.C. § 1905 is incorporated in
ithe third exemption to the Freedom of
Information Act (FOIA), 5 U.S.C.

§ 552(b)(3). EPA does not agree that 18
11.8.C. § 1905 is incorporated in the third
exemption to the FOIA, Rather, EPA
believes that 18 U.S.C. § 1905 limits the

- :Agency’s discretion to disclose

information. EPA recognizes this in its
definition.of “reasons of business
confidentiality” in 40 CFR § 2.201{e). As
a matter of policy, EPA does not
disclose information covered by 5 U.S.C.
§:552(b)(4) (see 40 CFR § 2.119). EPA

. interprets 18 U.S.C. § 1905 to be within

the scope of 5 U.S.C. § 522(b)(4).

>

<
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Consequently, information within 18
U.S.C. § 1905 would not be-disclosed.
Therelore, as a practical matter, the
existing regulations adequately address
this comment.

Paragraph (b) of § 122.18 lists
information specifically required by
statute to be disclosed even if the
information would otherwise be exempt
from disclosure under the FOIA. Several
commenters argued that the proposed
section required disclosing categories of
information not specifically required to
be disclosed. The information entitled to
confidential treatment varies under each
of the statutes covered by these
consolidated regulations. Generally,
information concerning trade secrets or
secret processes is not to be disclosed.
However, under section 402 of the Clean
Water Act, NPDES permits and permit
applications must be available to the
public. Section 308 of the Clean Water
Act provides that effluent data related
to NPDES and 404 permits also are not
entitled to confidential treatment.
Section 1445(d}(2} of the Safe Drinking
Water Act provides that information
related to UIC permits which deals with
the level of contaminants in drinking
water must be disclosed. Paragraph (b)
of § 122.18 has been rewritlen to
recognize these specific statutory
directives. EPA has deleted the
provision which would have
automatically required denying claims
-of confidentiality for information
contained in all draft permits;

" statements of basis; fact sheets;

comments; and, in the case of all permits
other than NPDES permits, permit
applications and permits.

Data which are not specifically listed
in paragraph (b) will be disclosed to the
public under the procedures discussed
in § 122.18(a). If no claim of
confidentiality is asserted at the time of
submission, BEPA may make the
information available to the public
without further notice. If a claim of
confidentiality is asserted, the
information will.be disclosed only in
accordance with the procedures in 40
CFR Part 2. These procedures require
that if EPA proposes to disclose any
information claimed as confidential,
EPA must give prior notice tothe
submitter. Therefore, if information is
claimed as confidential in, for example,
an applicatien for a permit under RCRA
and EPA proposed to include the
information in a fact sheet or draft
permit, EPA will give prior notice to the
submitter. Because of the importance of
public participation in the permitting
process, EPA will make every effort to
prepare draft permits and fact sheets
which contain meaningful information

while still preserving a submitter’s valid
claims of confidentiality, if any. In the
case of NPDES permits, because the
permit application itself can not be
claimed confidential, information
contained in the application may be
disclosed as part of a fact sheet or draft
permit, as appropriate. Moreover much
of the data in the permit application is
“effluent data” within the meaning of 40
CFR § 2.302(a)(2) and therefore would
have to be disclosed under section 308
of CWA.

Under each of the statutes covered by
these consolidated regulations, EPA
may disclose confidential information
when relevant in any proceeding under
the particular statute. If EPA determines
that it is necessary to disclose otherwise
confidential business information in a
permit proceeding, EPA will follow the
procedures contained in 40 CFR
§ 2.301(g) (Clean Air Act) as
incorporated by reference in §§ 2.302(g)
(CWA), 2.304(g) (SDWA), and 2.305(g)
(RCRA). Questions concerning the
entitlement of data to confidentiality
will be addressed to the maximum
extent possible before initiation of the
public participation procedures under
Part 124.

In the case of NPDES permit
applications, paragraph (c) provides that
no information on the NPDES permit
application forms provided by the
Director may be claimed confidential.
This includes information submitted in
the forms themselves and in any
attachments required by the forms.
Under CWA section 402(j), information
contained in NPDES permit applications
is not entitled to confidential treatment
and EPA has made class determination
that any claim of confidentially for
information contained in the NPDES
permit application forms will be denied.
Class Determination 1-78 dated March
22, 1978. Because by statute ail the
information contained in the NPDES
permit application forms must be
disclosed to the public, there is no
reason to allow persons to claim the
contents of the NPDES application form
as confidential. Such a provision would
only cause delay in the availability to
the public of the NPDES permit
application form in contravention of the
clear purpose of section 402(j) of the
CWA. Section 122.19(c) refers to the
requirement in §§ 122.3 and 122.53 that
the Director provide application forms.
Section 122.19{c) does not apply to any
information submitted to EPA which
goes beyond that required under
§§ 122.4 and 122.53 on the NPDES
application form; claims of
confidentiality may be asserted for such
information and will be handled under
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40 CFR Part 2. Claims of confidentiality
for “effluent data™ will be denied.

In the case of RCRA permit
applications, paragraph (d) provides that
at the time an application is submitted,
the applicant must subsantiate all
claims of confidentiality. This is done by
answering the six questions in the
instructions to the form. If an applicant
asserts a claim but fails to submit any
substantiation, it will be given an
opportunity to correct this mistake
before the Director releases the
information. EPA or the State will
review claims of confidentiality and
deny any claim if it finds that disclosure
of the relevant materials would not
reveal confidential business
information. Under the RCRA section
3010 procedures for the notification of -
hazardous waste activity, owners and
operators were also required to
substantiate a claim of confidentiality at
the time of submitting the information.
(45 FR 12746, February 26, 1939.)

There are several policy and
administrative reasons for requiring
substantiation of a claim of
confidentiality at the time of submitting
the information. These include the need
to provide non-confidential information
on the RCRA permit application to the
public, to provide the Director with
information necesary to make
confidentiality determinations, and to
inform the submitter of the criteria that
the permitting authority will use in
making its determination.

Under RCRA and FOIA, EPA has an
affirmative duty to make non-
confidential information available to the
public. Given the public interest in the
RCRA program, EPA expects a great
number of requests for information on
permit applications under RCRA.
Moreover, under the permit-issuance
procedures of Part 124, EPA must
prepare a draft permit and a statement
of basis or fact sheet. If EPA did not
require substantiation at the time a
RCRA permit application is submitted,
EPA would have to contact the
submitter to request substantiation
every time a claim of confidentiality
was made. This would be a significant
administrative burden. Under the final
procedure, however, no additional
burden will be placed on permit
applications because EPA would have
requested substantiation of the claim in
any event, In fact, applicants will now
have as much as six months to prepare
their substantiation, instead of the 15
business days otherwise allowed by the
Agency’s business confidentiality
regulations.

The final approach will provide the
Agency and States with all the
information they need to make
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confidentiality determinations upon
receipt of a RCRA permit-application.
Thus, if the Director wishes to make a
determination of confidentiality (either,
on its own or, for EPA, in response to an
FOIA request), there will be significant
savings in time, In the case of permit
applications, it is especially important to
settle'any confidentiality issues early
because permit procedures in Part 124
applicable both to States and EPA
anticipate public involvement. That
process can not effectively proceed until

-confidentiality issues, if any, are settled.

The final scheme also has the” '
advantage of directing the submitter’s
attention to the type of substantiation
the Director must have to grant
confidentiality claims. This should:
reduce uncertainty for the submitter and
result in defensible rather than
unwarranted claims. The requirement to
submit substantiation at the time of
filing the permit does not change the
substantive criteria for determining
whether information is entitled to
confidential treatment.

Subpart B—Additional Requirements for
Hazardous Waste Program

§ 122.21 Purpose and scope of Subpart
B.

EPA has reorganized this section to
provide an orientation to the RCRA
Subpart, similar to orientation sections:
added to the other Subparts; to provide
a clearer picture of the relationship
between the consolidated regulations
and the technical RCRA regulations (40
CFR Parts 260 to 266); and to provide a
narrative of the basic requirements of
the RCRA permit program, A chart . ~
showing the CFR number, date of
Federal Register publicatior, and
subject matter of each major portion of,
the technical RCRA regulations has also
been included. Detailed elements of the
permit program are specified in
subsequent sections. Proposed § 122.22,
(Authorization), has been incorporated
into the new § 122.21(b). Section
122.21(c) provides a brief overview of
the RCRA permit process. The
application procedures for existing and
new facilities are explained.

(1) Inclusions and Exclusions.
Paragraph 122.21(d) (proposed
§ 122.21(c)) lists some activities and
facilities which are included and
excluded from the RCRA permit
application requirement. The inclusions
are not an exhaustive list, but focus
attention on certain activities which
may also have permits under other EPA
programs. The exclusions list activities
exempted by the other RCRA .
regulations. -

.

A number of comments suggested ~
excluding from the RCRA permit
requirements treatment, storage and
disposal facilities handling various
types of wastes, such as petroleum
wastes, domestic sewage sludge,
industrial sewage sludges, other
industrial sludges, and small quantities .
of'wastes. They suggested that certain .
wastes had a low degree of hazard, that
others were not covered by the RCRA
definition of solid waste, that certain
wastes were similar to other excluded
wastes, and that there would be adverse
economic impact if facilities for such
wastes had to comply with the RCRA
requirements. These are issues which
pertain to the RCRA section 3001
regulation for the identification of

* hazardous wastes and the section 3004
regulation for standards for hazardous
waste managemefit facilities, and will
be addressed in the rulemaking on those
sections. The one exception concerns
dissolved material in domestic sewages,
which is discussed below.

(2) Coverage of NPDES Surface -
Impoundments. Proposed § 122.21 would
have required a RCRA permit for any
surface impoundment associated with a
wastewater treatment plant other than a
POTW that treats or stores hazardous
waste. Virtually every aspect of this
proposal proved controversial.

Many comments were received stating
that such impoundments at facilities

-having NPDES permits should be
excluded from the RCRA permit
requirements. Some argued that there
was no basis for requiring NPDES
industrial surface impoundments but not
surface impoundments at POTWs to
obtain a RCRA permit. Others argued
that NPDES surface impoundments
should be issued a permit-by-rule like

~ POTWs. ‘

The proposed exclusion of surface
impoundments at POTWSs was based
upon the RCRA definition of solid waste
which excludes solid or dissolved
material in domestic sewage.

As the preamble to the section 3001
regulations explains in detail, EPA has
re-examined this question in the light of
comments received.

That re-examination has led EPA to
reaffirm its original conclusion that
material which is (1) mixed with
domestic sewage in a sewer and then (2),
discharged from the sewer into a POTW,
is exempted by the statute from
treatment as'soild waste. This
conclusion is being promulgated in
interim final form. Additional comments
on it are invited and will be considered.

That conclusion leaves open two
questions concerning the coverage of the
RCRA permit requirements,
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The first concerns what happens
when hazardous wastes are dischargod
into a POTW without losing their
hazardous character by being mixed
with domestic sewage in a sewer.! For,
example, the hazardous wastes might be

‘dumped into the POTW from a truck or

tank car, or they might be discharged
into it from a pipe which carried only
industrial wastes and did not carry
domestic sewage.

- In these cases the basic logic of the

. argument for exempting “dissolved

material in domestic sewage" still holds.
The wastes will be placed in a facility
that is subject to a pervasive set of
Federal regulatory and subsidy
provisions (including the pretreatment
program) that should be sufficient to
deal with any hazardous waste
problems by themselves. Accordingly, in
these cases the POTW receiving the
waste will be granted a permit by rule

(§ 122.26(c)). The permit by rule is
necessary to ensure that any applicable
manifest is réturned and the formal
requirements of RCRA are otherwise
satisfied.

The second question is whether a
hazardous waste which has come under
the manifest system may be deposited
into a sewer, become mixed with
domestic sewage, and thereby lose its
hazardous character.

The answer to this question is “No."
Manifested wastes may only be
delivered to an approved HWM facility,
and sewer systems will not be approved
for that purpose. Séwer systems are
obviously not HWM facilities in any
normal sense of the word, and there is
no assurance that wastes deposifed in
them would be treated, stored or
disposed of in a manner consistent with

- the purposes of RCRA. Such disposal
~ would be significantly harder to regulate

under existing authorities than disposal
directly into the POTW. Congress when
it created an exemption for dissolved
material in domestic sewage had in
mind avoiding disruption of the existing
patterns of funding and operation of
POTWs receiving waste from “indiroct
dischargers,” not allowing additional
unregulated discharges by those not
currently making use of the treatment
system.

Comments also stated that NPDES
surface impoundments should not be
required to obtain a RCRA permit
because they pose no threat to human

1 A facility which is not a POTW that recelved
hazardous waste in any form, whother or not mixed
with domestic sewage in a sewar, {3 subject to tho
full range of RCRA's regulatory requirements.
However, if such a facility recelves only domestio
sewage it is of course exempt from RCRA
requirements allogether becauso domestic gowagu ls
not classified as a hazardous waste.

L]
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health and the environment or should
not have to obtain a permit where the
owner or operator can demonstrate that
no harm to groundwater will occur.
Others stated that requiring NPDES
surface impoundments to obtain RCRA
permits would be very costly and force
major retrofitting or abandonment of
such faciltties. These comments address
the need for and nature of the technical
standards for surface impoundments
and are in fact comments on the RCRA
section 3004 standards for treatment,
storage and disposal facilities, rather
than comments on the applicability of
the permit program.

As the preamble to those regulations

_ explains, EPA has significantly amended

these requirements to reduce to a
minimum the need for burdensome
retrofitting. However, as explained
below, these facilities cannot be
completely exempted from RCRA
coverage because of their potential for
causing air pollution or groundwater
pollution which cannot be remedied
under the NPDES permit.

- Commenters also argued that NPDES
surface impoundments were adequately
controlled by various programs under
the Clean Water Act such as the NPDES
and BMP programs. Comments also
stated that the reqeirement for a RCRA
permit was inconsistent and duplicative
of the goals and regulations of the Clean
Water Act. EPA has considered all of
these arguments but believes that a
RCRA permit is necessary for these
facilities. Limitations imposed in NPDES
permits are directed toward the quality
of discharges to surface waters. The
technology to achieve the limitation may
require construction of surface
impomndments, although the objective of
such construction is to assist in the
ultimate prevention of pollution of
surface waters. Improper containment of
wastes in surface impoundments may
result in pollution of groundwater and a
series of other adverse human health
and environmental impacts. These types
of problems are not directly addressed
through NPDES permits, but are directly
regulated under RCRA. The CWA does
not provide authority to set standards
for construction of impoundments to
prevent groundwater pollution but
standards for such construction are
specifically provided for in section
3004({4) of RCRA. Further, leaving
resolution to BMPs under CWA will not
solve the problem, as BMPs are directed
toward controlling only designated
pollutants under sections 307 or 311 of
CWA and only so far as they may reach
a navigable water. Therefore both
NPDES and RCRA permits are
necessary for such facilities, because

-each permit program is directed toward
control of different types of pollution.
Any potential inconsistency and
duplication can be minimized if the
permit programs are consolidated as
provided for in these regulations.
Commenters suggested that coverage
of surface impoundments (proposed
§ 122.21{c){3)) should be clarified to
state that RCRA permits should only be
required for surface impoundments if the
water is hazardous at the point of
discharge, regardless of the condition at
the point of entry to the system. The
proposal stated that any surface
impoundment that treats or stores
hazardous waste must oblain a RCRA
permit for that impoundment up to the
point of discharge. The reason for
requiring a RCRA permit up to the point
of discharge is to adequately protect
public health and the environment from
hazardous waste placed in the facility.
The discharge itself would be controlled
under CWA. The regulations have been
restructured for clarity and the proposed
language *‘up to the point of discharge"
is no longer contained in these
regulations but the concept remains the
same.

§ 122.22 Application for a permil.

Proposed § 122.23 described permit
application requirements for existing
and new HWM facilities, set forth a two
part application process for existing
facilities, and described the information
to be included in Parls A and B of the
application. The contents of Part A and
Part B of the application are now
described in §§ 122.24 and 122.25
respectively. The remainder of proposed
§ 122.23 has been moved to § 122.22 and
rewritten to provide better continuity to
the regulation and to provide greater
information on the timing of applications
and to whom they should be made,
particularly in the light of the approach
to interim authorization now set forth in
Part 123,

The maijor topics covered by this
section—timing and address of
applications, the two part application
process, the requirement for a permit
prior to new facility construction, and
revocation of interim status—will be
addressed in turn.

{1) Timing and Address of
Applications. For existing HWM
facilities, the permit process begins with
the publication of the RCRA program
regulations contained elsewhere in this
issue of the Federal Register. That event
triggers the obligation to file 3010
notification within 90 days and to file a
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Part A petmit application within six
months.?

All these notifications and
applications must be sent to the
Regional Administrator whose Region
covers the State in which the facility is
located. Only States with Phase 1
interim authorization can receive 3610
notices and only States with Phase It
interim authorization can receive and
process permit applications. No State
programs in these categories will have
been approved by the dates set for
submission of these documents. (if a
State program is approved thereaiter,
the information in these categories will
be transferred to the State.)

Starting with the promulgation of the
remaining Part 264 regulations, in the
fall of 1980 States with approved Phase
Il interim authorization or final
programs, and the Regional
Administrator where that approval does
not exist, will be able to require
submission of a Part B application and
proceed to final permit action. Since the
permitting authority must allow six
months for preparation of the
application, actual submission of the
Part B application cannot be required
before the spring of 1961.

For new sources, the regulations
prohibit construction without a permit.
For the reasons set forth later in this
preamble, EPA believes such a rule is
essential to carry out the purposes of
RCRA. Exactly how it operates in
practice, however, will be impossible to -
determine until Congress takes final
action on the pending RCRA
amendments. That issue is also
discussed later in this preamble.

Finally, the regulations explain the
requirements for updating petmit
applications. Briefly, Part A applications
must be updated as needed to account
for any new hazardous wastes being
handled by the facility. A facility can
begin to handle a new hazardous waste
either because the waste was already
listed as hazardous and the facility has
just begun to handle it, or because the
facility was already handling a waste
newly listed or designated by EPA or by
the State as hazardous. Both situations
require revision of the Part A
application or else the facility will not
obtain interim status for the wastes not

2EPA interds to promulzate regulations in Jure of
1980 listing or designating additiona! was'es be,ond
those listed or designated in its {ritia} promulgation.
The was!es to be listed or desizrated inJire ave set
forth in an Appendix to the initial prora’zaton.
EPA encourages owners or operatars applying for
interim status before that second set cf wastas:s
actually publ'shed to st or designate any of the
wastes {n that set which tkey are treatizg, storing or
dispesing of. That will avoid the need to update the
Part A application extensively when promulgation
gccurs.
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listed. (As noted above, EPA intends to
list or designate additional wastes as
hazardous in June of this year.)

A more flexible rule applies for Part B .

of the application. EPA will apply any
new requirements that become
applicable before a final permit is
issued, but no set procedures or filing
requirements are prescribed to be
followed in such a situation. The narmal
notice and comment procedures, and
where necessary § 124.14, provide
enough flexibility to cope with any
particular situations that may arise. For
" example, if a significant number of new
wastes were listed and a facility with a
permit application under consideration
was treating, storing, or disposing of
them, EPA could require submission of _
an updated permit application under
§ 124.14.

(2) The Two Part Aplecatlan Process.
Several commenters objected to the two
part application process, some claiming
that there was no authority for such a
process. Others felt that the Part A
application should obtain much more
information such as hydrogeological,
geological and climatological data or
information to determine compliance
with the interim status standards.
Commenters also stated that the
information contained in Part A was not
sufficient to establlsh -permitting
priorities. » :

Despite these comments EPA has
decided to maintain the two part
application process for existing
facilities. EPA believes this approach is
legally justified and that the policy-
arguments for it are conclusive. - -

Nothing in RCRA requires that all the
information for a final decision be
submitted as part of the “application”
needed to trigger interim status. In many
permit proceedings significant new
information is likely to come in during
the public comment period or at the
public hearing well after filing of the
application and thereby affect the final
conditions of the permit.

Indeed, the statute itself recognizes
that considerable supplementing of the
initial “application” may be required
before a final decision when it provides
for revoking interim status (which, of
course, can only be granted upon the
filing of an “application”) for failure to
“furnish [further] information
reasonably required or requested in

order to process the apphcatxon " RCRA
n section 3005(d).

Beyond this, RCRA contemplates that
m facxlmes ‘will be able to'qualify for
“interim status” by filing within six

months of issuance of the 3001
regulations, even though affirmative
EPA action on those permits may not
take place for an appreciable time

o
L

‘thereafter. EPA .expects that in the light

of the magnitude of the regulatory
program now being started, many
facilities may not receive their final
permit for several years. )
Accordingly, EPA has designed the
application requirements to fit the
overall structure of the program which
they serve. The Part A application is
designed to enable facilities to qualify
for interim status within the six months
filing deadline, and to provide EPA with
information that will be useful to
determine in which instances to move
on to the next stage by requiring
submission of a Part B. The alternative
suggested by some commenters—

_requiring both parts to be submitted as a

condition of interim status—would make
it much more difficult and costly to
qualify for interim status. In addition, it
would require all owners and operators
filing for interim status to furnish a great .
deal of information that EPA would lack
the resources to review for several
years. By the time EPA did review that
information, much of it would probably
have become outdated.

Part A of the permit application has
not been designed to determine
compliance with the interim status
standards as some comments suggested.

- _Combining compliance monitoring ‘

information and permit application
information on one form would result in
a complicated document that would not
serve either purpose very well,
Monitoring of compliance with the
interim status standards will be carried
out through separate information
collection and facility inspection
activities.

The information contained in Part A
should allow EPA to establish initial
priorities for permitting of facilities, The
Part A applications will provide the type
of data needed for setting priorities
which is not presently available, such as
design capacities and types and
quantities of wastes handled at
individual facilities as well as proximity
to drinking water wells. The initial
priorities can be further refined using

- compliance monitoring reports, annual

reports and information from the Part B- -
applications:

Comments on proposed § 122.23(a)(2)
objected to waiting for a notice by the
Director before submitting Part B of the
permit application, stating that some °
facility owners or operators may desire
to obtain permits as soon as possible.
Nothing in the regulation prevents the

_submittal of Part B prior to request by

the Director. Six months notice for
submittal of Part B was established to
allow applicants adequate time to
gather any necessary information for
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submission of an application. Earlier
submittals are always possible,

(2) Permit Prior to Construction of
New Facilities. Many commenters
objected to § 122.23(b) which would
require a permit prior to construction of
a new HWM facility, Many commenters
argued that this provision is illegal
under section 3005(a) of RCRA, stating
that RCRA only requires permits for the
operation of facilities and only prohibits
the actual handling of hazardous waste
without a permit. Commenters also
stated that this provision will tig-up
capital and aggravate existing ahd
future capacity problems. Some argued
that industry should be allowed to
proceed at their own risk during
construction and apply for a permit
during or after completion of
construction.

Once again, EPA believes that the
proposed approach should be adopted
for both legal and policy reasons,

Section 3004 of RCRA requires the
Agency to promulgate regulations
specifying, among other things, the
location, design and construction of
HWM facilities. Those regulations will.
only take full effect and have full
meaning for a given facility when they
are applied to and incorporated into the
permit for that facility. Congress when it
incorporated a permit requirement into
RCRA must have meant the task of
permitting to have independent
regulatory significance, and EPA intends
in its final Part 264 regulations to allow
flexibility in adapting the requirements
of those regulations to specific sites.
Given the variety of different situations
that these facilities may present, and the
newness of the program, the opposite
course—applying specific national
requirements automatically to any
facility whatever its circumstances—
would not be rational. Many industries
that commented on the proposed
regulations made this point.

If facilities were free to make
substantial commitments to a given
facility, Iocation, design or construction
before receiving their RCRA permits, the

purpose of the statute could very readily
be undermined for no reason.

The overriding purpose of the section
3004 standards is to “protect human
health and the environment,” There is a
significantly greater likelihood that
permit writers will be able to set
“location, design, and construction™
permit terms that serve that purpose for
new facilities if they make the permit
decision before a substantlal and
irretrievable financial commitment s
made to the location, design, and
construction which the applicant itself
has chosen. Allowing such commitments
to be made before assuring that they
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will be in conformity with the best
application of the statute would force
the permitting agency to the
unjustifiable choice of either requiring a
lesser degree of health and
environmental protection than would
otherwise have applied, or forcing the
abandonment or devaluation of the
premature investment.

The only significant argument made in
favor of allowing construction to begin
before receipt of a permit was that it
would avoid delay in the construction of
HWM facilities. However, EPA believes
this argument is flawed even on its own
terms and.that it lacks persuasive force
when compared with the arguments for
forbidding that construction. Nothing in
these regulations prevents owners or
operators from applying for a permit
early in their planning process. If the
facility is small, the application can
probably be processed quite quickly. If
the facility is large, then the permit
processing time will probably be a small
part of the total time needed for design,
financing, obtaining other approvals,
and the like, There is no reason in either
case for the permit itself to become a
critical path item. EPA has made
particular provisions in these
regulations for expediting consideration
of permits for new facilities.

Some commenters objected to the -
requirement for submitting a permit
application for new facilities 180 days
before physical construction is expected
to commence. They argued that this was
too long a period and that owners'and
operators would not have the
information necessary to complete the
permit application that far in advance.
EPA believes that the 180 day period is
necessary in order to provide adequate
time to provide for public notice and
comment, hold a public hearing if
necessary and complete an evaluation
of the application which in some
instances may be quite lengthy and
complex. If on a case-by-case basis the
permitting process can be completed in
less than 180 days, it will be. However, a
180 day period will be necessary for
many facilities and will be used as the
general rule. Facility owners and
operators should have all of the
necessary information to submif an
application 180 days prior to physical
construction because they will need that
information in order to ensure that the
facility is located, designed and
constructed in compliance with the
section 3004 standards.

(3) Revocation of Interim Status. The
proposed regulation provided (at
§ 122.23) that interim status could be
terminated without process for failure to
submit an adequate Part B application

when required. Commenters felt this
provision was unduly harsh, not
sufficiently defined, possibly
detrimental to the environment, and in
violation of section 3008 of RCRA.

Although EPA believes the question is
debatable, it has accepted in these final
regulations the position of commenters
who claimed that “interim status”
cannot be terminated without providing
an opportunity for an evidentiary
hearing. Part 124 has been modified
accordingly.

In accordance with the plain language
of section 3005(d), the only grounds for
termination of interim status will be the
failure to furnish information reasonably
required to process a permit application.
This provision of course includes failure
to respond on time to a request for a
Part B application, or failure to furnish
either Part A or Part B in an acceptable
form.3

Because of this limited test, in many
cases the facts relevant to the decision
will probably not be disputed.
Therefore, EPA anticipates that
termination of interim status will often
be a candidate for summary disposition
under § 124.75(a)(1).

When questions about the conformity
of the site to the substantive standards
of Part 265 are al issue, interim status
will not be terminated in this manner.
As the preamble to those regulations
explains, they are meant to be
enforceable apart from any permit
mechanism. Nor will separate
proceedings to revoke interim status be
required when a permit applying the
permanent status standards of Part 264
is being issued or denied. The
mechanism provided by the statute for
broader-gauged decisions like that is a
final decision on the permit application
as a whole. The preamble to Part 124
sets forth EPA's position on the
procedures required for that.

§ 122.23 Interim stalus.

RCRA states that during interim
status owners and operators of existing
HWM facilities shall be treated as
having been issued a permit until a final
decision is made on the complete permit
application. Many comments were
received on this provision.

(1) Definition of Existing HWM
Facility. The proposal defined an
existing HWM facility as a facility
which was in operation or under
construction on or before the date of
promulgation of the RCRA section 3001
regulations. Some commenters stated
that interim status should not apply to
owners and operators of facilities under

3Faflure to furnish an acceptable Part A. by
contrast, means that interim status never starts.
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construction but only to facilities in
operation, Others indicated that section
3005(e) refers to facilities in existence on
the date of enactment of RCRA, not the
date of the section 3001 regulations.
EPA now agrees that the language of

Athe statute is clear and that the

approach proposed is not defensible.
Accordingly, it has changed the
definition of “existing facility” to mean
a facility that was in existence on the
date of enactment of RCRA, or October
21, 1978.

EPA regards it as all but certain that
Congress will act to change this
definition before these regulations
become effective.

Amendments to RCRA are now in
conference. The House bill would
change the definition of “existing
facility” to mean one that is in existence
on the effective date of the initial RCRA
promulgation; the Senate bill would
change it to cover those in existence on
the date of promulgation. Indications are
that the conferees are considering
October 30, 1980 as the date for
determining when a facility is an
existing facility. Both bills would
therefore provide relief from the
consequence of existing law.

Accordingly, EPA encourages every
facility which was built or under
physical construction as of the
promulgation date of these regulations
to file Part A of its permit application so
that it can be quickly processed for
interim status when the change in the
law takes effect. A “Note" to this effect
has been inserted into the regulations.

Depending on what final action
Congress takes, other provisions of
these regulations may also require
amendment. EPA will issue any
necessary amendments and an
explanatory preamble as soon as
possible after final Congressional
action.

This final regulation also interprets an
existing HWM facility to mean either “A
facility in operation, i.e., receiving
hazardous waste for treatment, storage,
or disposal,” or “a facility for which
construction has commenced.” This
definition has been adopted because
EPA believes that owners and operators
who have commenced facility
construction in good faith prior to the
statutory date should be classified as
existing. .

This final regulation further defines
the term “commence construction” to
take the meaning defined in EPA"s
Prevention of Significant Deterioration
(PSD} regulations issued under thé
Clean Air Act. These regulations specify
that construction has commenced before
the date in question if:
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1. The owner and operator has’
obtained all necessary Federal, State,
and local preconstruction approvals.or
permits; and

2a. A continuous on-site, physical '
construction program has begun or

2b. The owner or operator has entered
into contractual obligations—which
cannot be cancelled or modified without

. substantial loss—for construction of the

facility to be completed within a
reasonable time.

It is intended that the contmuous on-
site, physical construction program
include physical site preparation. Design
and other non-physical and non-site
specific preparatory activities alone -
would not constitute on-site, physical
construction. Furthermore it is intended
that structures or equipment constructed
from a permanent part of the facility
that are to be used in its own operation,
and represent a substantial commitment
to construction.

In general if the amount an owner or
operator must pay to cancel
construction agreements or stop
construction exceeds 10% of the total

project cost, the loss would be deemed

“substantial”, Options to purchase or
contracts for feasibility, engineering,
and design studies would not constitute
contractual obligations.

EPA believes this provides an
equitable and reasonable approach to
facilities constructed prior to the
promulgation of the RCRA regulations.
A substantial commitment of resources-

by owners and operators in a period of -

uncertainty to provide for treatment,
storage, and disposal of hazardous
waste will not be penalized. All facility
construction commenced after
promulgation of the new RCRA
hazardous waste regulations would be
subject to the RCRA permit process.

(2) Changes in the Facility During
Interim Status. A number of commenters
raised questions as to whether a facility
could be modified during interim status.
Comments stated that facilities should
be able to make such modifications
during interim status as are: (1) needed
to keep the facility in.operations, (2)
necessary in order to meet the section
3004 standards or (3) needed to insure
full beneficial use of the facility. On the
other hand is the concern that allowing
such changes during interim status
would provide a loophole to avoid the .
requirements for obtaining a permit (as
would occur if the modification of én
existing HWM facility was tantamount -
to construction of a new facility), or for
submitting less major, but significant -
changes to a facility to the kind of
review and cross-check that a fully
effective permit would provide. In
response to theze comments the final

regulation sets forth the following
approach to making changes in a facility
during the interim status period.

Part A of the permit application

* basically defines the process which will

be used for treatment, storage or )
disposal of hazardous wastes and the
hazardous wastes to be handled at a
facility during interim status. In order to-
make any changes in such items the
owner or operator of the facility must
submit a revised Part A permit
application and in some instances such
changes must be approved by the
Director. -

New hazardous wastes (not
previously specified on the Part A
permit application) may be handled if
the application is revised prior to such a
change. No approval of the Director is
required in this instance. Furthermore
additional quantities of hazardous
waste (already specified on the permit
application) may be handled at any time
within the design capacity of the facility
without revising the application.

Increases in design capacity or
changes in the processes used at the
facility may only be made upon
submittal of a revised application and
with Director appraval. The Director  ~
may approve additional processes if he
or she finds that they (1) are necessary
because of an emergency situation; or
{2) are necessary to comply with
Federal, State or local laws. The

- Director may approve increases in the

design capacity of the facility if he or
she finds that this is necessary bgcause

_of lack of available capacity at other

facilities. In any of these instances the
Director may inspect a facility prior to
or after such a change and may
disapprove a change that would result in
a violation.of the interim status
standards.

Changes in ownership and operational
cuntrol of a facility may only occur
during. the interim status period in
accordance with the requirements of 40
CFR § 265.150. A revised Part A permit
application is required 90 days prior to
such a change so that the Director has
an opportunity to determine whether -
such requirements are completed.

Finally, EPA will prohibit any changes
to an existing facility during interim
status which are so extensive as to

" amount to the construction of a new

facility. Failure to do this would allow
avoidance of the requirement that all
sources which are in fact physically new
go through the full permitting process
before construction begins. For this
purpose EPA has adopted the practice
under the Clean Air Act of designating
as a new facility any change that when
completed would amount to more than

. 50% of the capital value of the facility.
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The Agency believes that this

-approach to changes in a facility during

interim status will allow reasonable
modifications in existing facilities
without creating a situation in which the
requirements for obtaining a permit are
nullified. .

EPA believes that this approach
represents a legally acceptable
resolution to a question which the
statute does not address.

Nothing in the statute provides that
applicants are'bound by their Part A
application, and it has never been the
practice when Congress requires
existing facilities to come under permits
to freeze their present patterns of
operations until final agency action. Any
such rule could have drastic
consequences which Congress
presumably did not intend, particularly
since Congressexplicitly recognized
that several years might be necessary to
process all RCRA permit applications, In
addition, those consequences would be
predominantly suffered by facilities
which, because they are small or well
operated, are low on the priority list of
the permitting authority. To require
affirmative action before such facilities
could change their operations would not
only be burdensome on them, but would -
divert the resources of the permitting

~ agency toward such facilities and away

from more urgent tasks.

At the same time, EPA does not
believe that facilities which have not yot
received a RCRA permit should be
completely free of specific regulatory
requirements. The existence of interim
status standards grounded in the statute
indicate that Congress intended such
facilities to be subject to at least the
outlines of the general RCRA scheme. In
addition, the requirement to file a permit
application as the price of interim status
can only mean that the permitting
agency can require updating of that
application if it ceases to be accurate.
Where the updated application
indicated that the facility might ceage to
conform to the general RCRA regulatory
scheme, EPA would be free to take
enforcement action as these regulations
provide.

(3) Commentement and Termination
of Interim Status. The proposal provided -
that interim status began at the time the
Director advised the applicant that his
or herPart A application had been
received. Commenters pointed out that
under section 3005(e) of RCRA interim
status is not granted by the Director, but

. begins at the time an application is

submitted (and after notification under
section 3010). EPA agrees with this

_ inferpretation and did not intend a

different effect under these regulations,
The acknowledgment was not an
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attempt to place further restriction on or
delay interim status. However, a method
is necessary to insure that the Director
and applicant know the required
information has been submitted.

EPA has revised the proposal at
§ 122.23(a) to require an applicant to
either submit notification and Part A of
the application by certified mail or to
hand deliver such information to
provide assurance to both the applicant
and EPA that the information has been
sent and received.

One commenter suggested that EPA
consider adopting a definite date for
termination of all interim status. When a
permit application is complete EPA does
not have the authority to terminate
interim status short of the
administrative disposition of the permit
application. The time period necessary
to take final action on all permits is
contingent upon the availability of
resources. Therefore a definite date for
termination of all interim status cannot
be established.

§ 12224 Contents of Part A of the
RCRA permit application,

The comments received on this
section are discussed in the preamble to
the consolidated application forms,
published elsewhere in today’s Federal
Register.

§ 122.25 Contents of Part B of the
RCRA permit application.

The proposed regulation identified six
general informational categories for
inclusion in Part B of the permit
application. These included a master
plan for the facility which combined all
of the plans required by the section 3004
facility standards. Also included were
geological and hydrogeological data, a
description of the climate at the site, a
list of positions and job descriptions and
a listing of the performance bonds and
other financial instruments.

This general approach created some
confusion because the relationship
between the proposed section 3004
regulation and the permit application
requirements was not clear. Many
commenters believed that they were
required to submit all the information
included in each category. They
suggested that the information needs be
limited to the type of facility (e.g.
landfill, incinerator). EPA agreed with
these comments and restructured the
Part B informational requirements. The
Part B application requirements now
paralle] the structure of the section 3004
standards promulgated in Part 264 of
this chapter.

Only Subparts B through E of Part 264
have been promulgated to date. This
covers requirements which generally

apply to all facilities. Subsequent
subparts of Part 264 including standards
for specific facility types (landfills,
incinerators, etc.) will be promulgated
later this year. The Part B permit

_ application requirements being

promulgated today essentially pertain to
information which is common to all
hazardous waste facilities as well as the
specific plans required of all facilities in
Subparts B through E of Part 264. The
Part B application requirements will be
amended to reflect additional planning
requirements and the technical N
standards (e.g. equipment design, site
preparation and design) which will be
promulgated in Part 264 later this year,
Section 122.23 of the proposed rules
contained provisions for the Director to
waive certain application requirements
in Part B if the information was not
applicable to the facility and was not
needed to establish compliance with the
section 3004 standards. The Agency
received numerous comments on the use
of the waiver provision. While the
reorganization of the regulation may
eliminate the need for this waiver
provision, it is not possible to reach a
final decision on its use until the full
Part 284 standards are promulgated.

§ 122.26 Permils by rule.

The proposed regulation provided for
a permit by rule for facilities accepting
special wastes, ocean disposal barges
and vessels, and certain POTWs. In
these instances application for a permit
was not required and an actual permit
would not be issued. The owner and
operator of such a facility would be
deemed to have a RCRA permit if
certain specific conditions in the
regulation were complied with. Many
comments were received on this
provision, .

Comments from industry generally
approved of this approach, though some
argued that limiting the permit by rule to
POTWs was arbitrary and that privately
owned treatment works and NPDES
industrial surface impoundments should
be treated in a similar manner. However
some commenters stated that the permit
by rule is illegal under RCRA, as section
3005 requires each HWM facility to have
a permit. These commenters objected to
the permit by rule approach as less
environmentally protective than site-
specific permits and argued that permit
by rule eliminates public notice and
public participation and that EPA and
the public lose the chance to gain
information about such facilities.

Although the scope of the permit by
rule provisions has been cut back
substantially, EPA continues to believe
that such an approach is both legally
justified and appropriate in certain
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cases. The courts have interpreted the
Clean Water Act to allow the issuance
of “'general” or “area” permits covering
point sources under that statute. Natural
Resources Defense Council v. Costle,
568 F.2d. 1369, 1381 (D.C. Cir. 1977). The
court recognized that use of such
approaches might be the only way to
fulfill the legislative intent in a setting of
limited resources. Yet the permit
provisions of the Clean Water Act
against which that case was decided are
stronger than those of RCRA, for not
only do they affirmatively require every
“point source” to have a permit, but
unlike RCRA, they underline the
implication that source-by-source
examination is required by limiting both
the time for which a permit application
will be acceptable instead of a permit,
and the maximum term of the permit
once issued. In addition, section 1006 of
RCRA directs the Administrator to
integrate the administration of that
statute “to the maximum extent
practicable” with the provisions of other
EPA statutes, including the Clean Water
Act, the Ocean Dumping Act, and the
Safe Drinking Water Act.

Against this background, EPA
believes that there can be little question
of its ability to issue a permit by rule to
facilities where the activities that a
RCRA permit would regulate are for the
most part already regulated under
another EPA permit and the only purely
RCRA-related provisions are those that
are not site-specific and do not need to
be particularized in an individual
permit. The choice here is between
requiring a duplicate permit proceeding
and duplicate paperwork or simply
making the missing RCRA provisions
applicable through a general regulatory
statement. EPA has chosen the latter
course.

Despite criticism the permit by rule
approach has been retained for POTWs
for the reasons discussed above. This
provision caused considerable confusion
in the proposed regulation. Permit by
rule was only to be applicable to the
rare situation where a POTW received
hazardous waste by rail or truck or by a
pipe that did not carry sewage since
sewer line influent to a POTW would in
most instances be exempted from the
RCRA definition of solid waste which
includes dissolved or suspended
materials in domestic sewage. Many
commenters misunderstood this point
and argued for extending the permit by
rule approach to a wide variety of other
operations such as privately owned
treatment works and NPDES surface
impoundments.

As explained earlier and in the
section 3001 preamble, these facilities
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do not come-under the special
Congressional intent applicable to
POTWs.and there is therefore noreason.
to exempt them from otherwise:
applicable RCRA requirements.

The remaining uses of permit by rule
are for 1) barges or othervessels for
ocean disposal of hazardous wastes
with a permit under the Marine: .
Protection, Research and Sanctuaries-
Act and 2) underground injection of
hazardous wastes with a permit under -
the UIC program of the Safe Drinking
Water Act. Both of these situations meet
the criteria for permit by rule described
previously. In both of these cases the
owner or operator is deemed to have:a
RCRA permit if he or she has a valid
permit under the other program, is in.
compliance with that permit and also
complies with the RCRA manifest,
recordkeeping and reporting
requirements. Shoreside facilities
related to ocean disposal activities and
surface storage and treatment prior to
underground injection are not covered
by permits under these other statutes
and the RCRA site-specific permit
requirements apply to the handling of
hazardous waste at such installations.

Owners and operators of facilities
with a permit by rule are not required to

. submit a RCRA permit application.

However if an owner or operator of an
existing underground injection well does
not have a UIC permit he or she must
comply with the RCRA notification and
permit application requirements in order
to qualify for interim status.

Control of UIC Wells Injecting -
Hazardous Wastes. The RCRA
hazardous waste permit program
regulates the treatment, storage, .and
disposal of hazardous wastes. The UIC
permit program, governed by Subpart C
of this Part and Part 123, governs State

" programs regulating injection wells,

including those which dispose of
hazardous wastes by underground
injection. The two programs therefore
potentially overlap, and could result in
duplicative regulation of the same
practices. In order to avoid this, in the
proposed consolidated permit
regulations EPA sought to set clear -
jurisdictional boundaries for the two
programs so that each would regulate’
the practices it was specifically
designed to control, and duplication
could be eliminated. In the main, these
jurisdictional boundaries are retained in
these final regulatlons, and are
discussed below. - .

In general, UIC permits will be
required for the well itself, while RCRA
permits will be required for associated
above-ground facilities which require
permits under this Subpart—for
example, those which store hazardous

wastes prior to injection. A number of
commenters objected to this scheme,
and recommended that the UIC program
control all facilities associated viith a
UIC well, even if such facilities. might
meet RCRA permitting requirements.
EPA rejected this approach for two
reasons. First, there is no doubt that
EPA has authority to regulate surface
storage facilities under RCRA; it is less
clearthat such authority exists under
the SDWA. Even if authority is present
under the SDWA, the UIC provisions of
that statute are ill-suited to control risks
associated with surface facilities,
including possible explosions, leakage of

hazardous waste into the atmosphere, or -

spills.

The final regulations depart from the
proposal in that all UIC wells injecting _
hazardous waste will for an interim °
period be subject to regulation under
RCRA. RCRA interim status standards
have been revised so that they can be
applied to wells. Thus, existing UIC
hazardous waste wells must notify
under RCRA section 3010 and file a Part
A application form. Such wells will
qualify for interim status, and will be
subject to interim status standards like ,
any other HWM facility. Except as

. noted below (in the discussion of new

§ 122.30, “Interim RCRA Permits for -
Class I Wells"”), RCRA permits will not
be issued for UIC wells injecting
hazardous wastes. When UIC programs
become effective, all such wells will

, either be issued UIC permits (in which

case they will qualify for the RCRA
permit by rule, § 122.26}, or they will be
required to shut down {see, for example,
§ 122.36).

There are several reasons why it is
necessary to require UIC wells to obtain
interim status and comply with RCRA
interim status standards during this
period. Perhaps most important is that,
under section 3005 of RCRA, these
facilities will not be allowed to receive
hazardous wastes unless they have
interim status, a RCRA permit, or a UIC
permit which in turn would qualify them
for a RCRA permit by-rule. Mechanisms
for issuing the UIC permits will not be in
place for some time. Thus, the only -
practical alternative is for UIC wells to
qualify for interim status.

Moreover, under the SDWA,
substantive regulations do not become
enforceable until they are incorporated
into a UIC program adopted by a State
or promulgated by EPA. States are
allowed 270 days after the promulgation
of UIC regulations to submit a program,
and the Administrator may extend this

- period by as much as another 270 days.

If the program submitted is
unacceptable, EPA must promulgate
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one. This could take considerable
additional time, resulting in delays of
perhaps as much as two years after’
issuance of UIC program regulations
before effective regulation of injection
wells begins. EPA sees no reason why
wells cannot be regulated during this
period under interim status standards.

. These standards-are simple, basic, and

will provide some measure of control;
The requirement that an application ba
submitted will also enable EPA to
develop early a complete inventory of
injection wells disposing of hazardous
wastes, forming a basis for prompt and
effective regulation of the facilities
when UIC programs are in place.

* Among other requirements UIC wells
with interim status will be required to
comply with the manifest system under
40 CFR Part 265, Subpart E when they
receive hazardous wastes. Failure to

~ impose manifest requirements on these

facilities would create major obstacles
to carrying out one of the primary
functions of the manifest systems to
track the movement of hazardous
wastes from generation to disposal.

When a final UIC permit is issued to a
UIC hazardous waste injection well, the
well will become subject to the general’
RCRA permit by rule. Thus, they will not
be required to obtain individual HWM
facility permits. Sections 122.36 and
122.45 identify the requirements for UIC
permits for these facilities. Many of the
requirements of analogous RCRA
regulations are incorporated in their
entirety. Others are modified so as to fit
wells, or are not applicable to wells. The
resulting regulatory scheme provides, int
EPA's view, a degree of control which is
equivalent to that which would be
obtained if the facilities were required
to obtain individual permits under
RCRA. A more detailed discussion of
this issue may be found elsewhere in the
preamble to § 122.36 and in the
preamble to § 122.45. Thus, nothing
would be gained by dual permitting, and
a permit-by rule carries out the purposes
of § 1006(b} of RCRA, which obligates
EPA to “avoid duplication, to the
maximum extent practical, with the
appropriate provisiongsof * * * the
Safe Drinking Water Act” * * *,.

§ 122.27 Emergency permils.

Several comments were received on
the proposed emergency authorization
provision. In general, commenters
supported EPA’s proposal. Some
commenters stated that the 90-day limit
for such authorization was too short’
while another commenter stated this
action should not be limited to permitted
facilities. Another commenter stated
that this provision was unnecessary as
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EPA had available to it immediate relief
through court action.

EPA continues to believe this
provision is fully justified under the
statute. Though section 7003 does
authorize a court to grant emergency

" relief, that requirement is independent

of permitting authority under section
3005 and is probably better adapted to
forbidding certain acts than to
permitting disposal. The right of the
gavernment to take summary
administrative action in response to an
emergency is well recognized in other
regulatory fields and in the law
generally. As the preamble to Part 124
explains, RCRA specifies no explicit
requirements for issuing a permit. EPA
believes that reading the general RCRA
language to allow summary action in a
limited and urgent category of cases is
the interpretation that best carries out
the overall intent of the legislation to
protect public health and the
environment.

This provision has been extended to
include facilities that do not have a
permit; however EPA continues to be
conservative in defining the scope of
this exemption to prevent the possibility
of abuse, particularly while the program
is still so new, and to restrict the
number of cases in which regulatory -
action will be taken without an
opportunity for public comment.

§ 12228 Additional conditions
applicable to all RCRA permils.

Numerous comments were received
on the proposed RCRA permit
conditions (proposed § 122.24). Many of
the comments were in fact comments on
the cross-references to the RCRA
section 3004 regulations. These
comments were received after the close
of the comment period for that particular
regulation and are not germane to Part
122 Subpart B. To the extent those
comments were made during the
comment period for the section 3004
regulation, they were considered as part
of the rulemaking for that regulation.

Commenters interpreted the proposed
permit conditions, § 122.24(e), to mean
that an entire facility must be
constructed or modified before any
given part of that facility conld be
operated, or that an entire facility must
be closed while part of the facility is
being modified. EPA's intent was that
only those portions of a facility aifected
by modifications would be covered by
this requirement. The regulations have
been revised so that this intent is
explicit (final § 122.28(c)). The provision
also allows for phased construction and
operation of a facility over time, if the
existing parts can operate alone and in

compliance with the permit
requirements.

Several commenters objected to the
requirement that an engineer registered
in the State in which the facility is
located certify that the facility has been
construcled or modified in compliance
with the permit. Some commenters
argued that this requirement is too
restrictive for Federal facilities. Other
commenters argued this requirement is
not necessary as most States have
reciprocity agreements for registered
engineers. EPA agrees that requiring an
engineer to be registered in the State in
which the facility is located is overly
restrictive and the regulation has been
changed. Certification by a “registered
professional engineer” is still required
because a certain level of expertise is
required to certify compliance with
permits.

Numerous commenters stated that a
time limit should be placed on the -
Director to inspect a completed facility.
Suggestions of 10 days and 30 days were
offered. Most commenters expressed
concern that the Director could unduly
delay start-up of a facility by not acling
promptly in this regard. EPA has
restructured the regulation to help
alleviate this problem. If the Director
does not notify the applicant of his or
her intent to inspect within 15 days of
the receipt of certification, he or she
waives the right to prior inspection, and
-authorization to commence operations is
automatically granted.

Another commenter stated that EPA
had not provided a standard to be
applied by the Director to determine
whether operation should begin. The
regulation now provides that the
Director shall authorize commencement
of operation if he or she finds the facility
is in compliance with the conditions of
the permit,

Several commenters also objected to
the proposed requirement (§ 122.24(b))
which allowed the Director to establish
permit requirements as necessary to
protect human health and the
environment. Commenters thought this
provision allowed the Director too much
discretion and would lead to imposition
of conditions unrelated to RCRA. EPA
agrees that'this provision is unnecessary
and has deleted it. However, as the
preamble to the section 3004 regulations
explains, in many cases the permit
writer will have to exercise
considerable discretion to adapt the
requirements of general regulatory
provisions to a specific permit. See also
§ 122.8 and accompanying preamble.

Several State agencies commented
that in order to reduce paperwork
permits should incorporate specific
permit conditions by referencing
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appropriate sections of Federal
regulations rather than list each
condition in its entirety. The regulations
accommodate this (see § 122.7).

§ 122.30 Interim RCRA permits for UIC
wells.

There is an additional respect in
which these regulations must be
harmonized with those for UIC permits.
RCRA prohibits the disposal of
hazardous wastes except in a RCRA-
permitted facility. This prohibition will
take effect this fall, when the second
phase of RCRA regulations, including
technical standards for HWM facilities,
is published. UIC Class I and Class IV

" wells with interim status may continue

to operate. New UIC Class I wells and
Class IV wells will be prohibited by
RCRA from accepting hazardous waste
for disposal because only existing
facilities qualify for interim status
(under section 3005{e) of RCRA). (See
§122.32 for a discussion of how
injection wells are classified under UIC.) _
If these wells are permitted under UIC,
they will be covered by a RCRA permit
by rule (§ 122.26). However, many States
may require as much as a year after the
RCRA prohibition takes effect to
develop and submit a UIC program.
Until then, there will be no UIC program
and therefore no authority to permit new
Class I wells {or Class IV wells, if EPA
decides to allow them to be permitted).
Thus, EPA could inadvertently create a
moratorium on the construction of new
Class I wells which could last two or
more years. Because these wells are, in
some cases, the preferred method of
disposal of hazardous waste, EPA
believes this result is undesirable.
Accordingly, EPA intends to issue
standards under RCRA § 3004 which
would allow EPA or approved States to
issue RCRA permits to new hazardous
waste injeclion wells. Such standards
would be patterned closely on 40 CFR
Part 146, so that wells would not be
subject to possible new or inconsistent
construction and operation requirements
as their RCRA permits expire and they
come under regulation under the UIC
pro
Tﬁe actual issuance of the permits
involved can be done either by EPA
Regional Administrators or by the
States. At their option, States may
assume, under section 3006 of RCRA
and 40 CFR Part 123, permitting
authority for Class I wells during the
period after the RCRA permit
requirement goes into effect, but prior to
approval or promulgation of a UIC
program in the State. Accordingly,
States may apply to EPA for approval to
issue permits under RCRA to Class 1
wells, as part of their applications either
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for interim or final authorization. The
technical standards for such permits will
be issued this fall at the same time as
the other RCRA technical standards,
and will be closely modeled upon 40
CFR Part 148, the technical standards
for UIC permits. Because EPA continues
to view the UIC program as the most
effective vehicle for regulation of
underground injection, the permits will
be limited in duration to not more than
two years. At the end of the two year
period, either the State will have an
approved UIC program or EPA will have
promulgated one under the SDWA.

The Reglonal Administrator will have
authority to issue RCRA permits to UIC
facilities under the same conditions in
the event that the State Director does
not seek authority to issue them. EPA
does not anticipate that it will be asked
to issue such permits except in a very
few cases. The total number of Class I
UIC wells is small—about 400—and has
grown at a slow rate.

Class IV wellg are continuing to be
studied in connection with the request
for comments on Class IV UIC wells
(see preamble discussion of §§ 122.36
and 122.45). EPA will announce
treatment of these wells this fall at the
completion of consideration of
comments.,

Proposed § 122.25(a), Health Care
Facility Permits, The provisions for
special permits for health care facilities
have been deleted. The section 3001
regulations do not include infectious
waste at present and the section 3004
regulation does not have specific
standards for the treatment, storage or
dlsposal of infectious waste. If future
versions of these regulations cover
infectiou’s waste the permit
requirements can be revised if
necessary.

Proposed § 122.25(b), Experimental
Permits. As proposed, RCRA permits
were normally to be issued for the
designed life of the facility and -
experimental special permits were to be
issued for up to one year with a one
year maximum extension. Because EPA
will now issue RCRA permits only for
up to ten years, and permits can be
limited to one year if necessary, the _
experimental permits section has been
deleted.

Proposed § 122.27, Reporting
requirements. Comments suggested that
the reporting requirements under this
section be reviewed to determine if less
stringent requirements would suffice.
EPA has done this and has reduced the
requirements to the minimum it now .
estimates are necessary to carry out the
RCRA program in an adequate and
responsible way. Since the program has
not started yet, any estimate of the

_ regulation under section 1421 .

" reporting needs is likely to require

revision in the light of experience, and
EPA will re-examine these requirements
once the program has a sufficient degree
of operating history behind it. Al RCRA
,reportmo requirements for penmttmg
agencies are now contained in §122.18.

Subpai't C—Additional Requirements for
UIC Program

These regulations in part establish
program requirements for State -
Underground Injection Control programs
under the Safe Drinking Water Act.
However, not-all the regulations called
for under section 1421 of that Act appear
in these consolidated permit regulations.
The technical requirements for State
UIC programs will appear separately as
Part 146. The Agency expects to publish
Part 146 regulations within a month.

The SDWA requires any State listed
under section 1422 of that Act to submit
aUlC program for approval within 270
days after “promulgation of any
. " The
Administrator may grant a 270 day
extension. EPA believes, however, that
it would be inappropriate for States to
be subject to a statutory deadline for
preparing and submitting programs

" when many of the necessary

requirements for the programs_have not
yet been issued. The statute does not
specify when “promulgation” takes

- place. Accordingly, to avoid confusion,

EPA is fixing the date of “promulgation”
of Part 122, 128, and 124, to the extent
that they establish UIC program
requirements, to the effective date of the
40 CFR Part 146 regulations. This
effective date will be 30 days after the
publication in the Federal Register of
regulations under Part 146.

§ 122.31° Purpose and scope of Subpart
C.

ThlS is intended to be an mtroductory
or “roadmap” section'corresponding to
sections which have been added to

" Subparts A, B, and D. One goal of this

section is to clarify the connection
between the proposed process for .
“identification” and the regulatory
requirements designed to protect
underground sources of drinking water
(USDWs). The section now emphasizes
the fact that USDWs are to be protected
regardless of whether they have been
accurately mapped or otherwise _
identified. Mapping or otherwise
identifying USDWs will aid the Director
in fulfilling this requiremént.
“The Director may also identify

“exempted aquifers” using criteria in
Part 146, Such aquifers are those which
would otherwise qualify as

“underground sources of drinking
water” to be protected, but which have
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no real potential to be used as drinking
water sources. Exempted aquifers are
treated as exempt only if they have been
affirmatively identified as “exempted
aquifers” by the Director in the UIC
program for the State.

This section also contains a list of
“specific inclusions” and “specific
exclusions” parallel to similar lists in
the other Subparts of Part 122, These
lists are designed to give readors a quick.
indication of whether their facilities
come within the scope of the UIC
program, These inclusions and
exclusions are not exhaustive, but
illustrative. The language of the
regulations must be applied to
determine whether the program applies
to a particular activity.

Septic tanks or cesspools used to
dispose of hazardous wastes have been
specifically included within the
definition of an injection well, In House
Report No. 93-1185 (page 31) Congress
specifically expressed its intentions that
EPA include underground injection
systems “other than individual
residential waste disposal systems"
when they are used to inject
contaminants, including hazardous
waste.

Several commenters questioned
whether EPA should impose the same
monitoring, reporting, construction and
operating requirements for injection
wells sited in areas without any USDW
to be protected as it does in areas with
one or more USDW. One commenter
questioned EPA's legal authority to
control wells located outside State
territorial waters. Several additional
commenters asked EPA to clarify the
scope of coverage. EPA agrees that the
UIC program is a State program and is
not applicable to injection wells located
outside State territorial waters (l.e., to
injection wells at platforms located on
the outer continental shelf). A specific

provision to this effect has been added

to § 122.31(d).

Section 122.43 has been added to
allow the Director discretion in reducing
regulatory requirements under certain
circumstances.

In the proposal, EPA exempted
drilling muds and cement from the
program, because the Agency did not
impose requirements prior to operation.
Since preconstruction permits are now
required, this exemption has been
deleted. When UIC permits are issued,
they should routinely authorize
emplacement of these materials.

§ 122.32 Classification of injection
wells.

In response to several comments the
definition of Class I wells (other than
hazardous waste wells) has been limited |
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to include only those wells injecting
beneath formations which contain
USDWs within one gquarter mile of the
well site. Individual formations are often
identifiable for hundreds of miles and a
formation may be suitable in one area
as a source of drinking water yet not in
anotber. The limitation prevents a well
from being subjected to Class I
requirements simply because it injects
under an aquifer which, miles away,
contains drinking water. Such a well
would now be treated as Class V. Class
1 will also now include all wells
injecting hazardous wastes other than
Class IV wells.

EPA proposed to classify wells
disposing of “nuclear” wastes in either
Class I or Class IV, but did not define
the term in the proposal. Few
commenters addressed this aspect of the
proposal, although some objected to
granting States authority over these
sources. The President on Februnary 12,
1980, issued an Executive Order

- outlining a program to arrive ata
comprehensive radioactive waste
management program. Until this
program is complete, and EPA has had
an opportunity for full consultations
with the Nuclear Regulatory
Commission, the Department of Energy,
and other agencies with responsibilities
potentially affecting radioactive wastes,
it would be premature for EPA io issue
regulations concerning the disposal of
radioactive wastes into Class I wells.
Moreover, EPA wishes to coordinate
any regulations governing sand backfill
wells with regulatory measures it may
undertake under the Uranium Mill
Tailings Act. Accordingly, EPA has
modified the classification of wells so
that wells disposing of radioactive
wastes below strata containing a USDW
will be Class Vwells. + _

However, the disposal of radioactive
wastes into or above USDWs is an
environmentally undesirable practice.
Therefore, EPA has added a definition
of “radioactive waste" in § 122.3 which
clarifies that the term “nuclear” waste
used in the proposal was intended to
cover not only the radioactive wastes
which are hazardous wastes under
RCRA but also fission by-products and
similar wastes covered under the
Atomic Energy Act of 1954. The disposal
of all such wastes into or above USDWs
is included in Class IV and will be
regulated according to the scheme
promulgated here for Class IV wells:
those Class IV wells injecting into a
USDW are prohibited; requirements for
other Class IV wells will be promulgated
in the fall of this year. (See the
discussion of Class IV requirements
below.)

A large number of commenters
questioned the need for regulations
governing Class II oil and gas wells.
Many felt that existing State programs
are adequate and many questioned the
legality of Federal requirements citing
the SUWA's prohibition against
interfering with or impeding oil or
natural gas production.

Class II wells still include all those
covered by the proposal except those
injecting natural or synthetic gas.
However, there are many features of
these regulations which are designed to
prevent inclusion in the UIC program
from being unduly burdensome. These
include permitting by rule for existing
Class II wells for the life of the well;
additional time (three years) for
compliance with construction
requirements; area permitting for entire
well fields and allowing for new
enhanced recovery wells covered by
existing area permits to be installed
prior to notice to the Director; and
elimination of the area of review and
correclive action requirements for
existing Class I wells. Those Part 146
requirements for Class II wells which
are potentially burdensome are written
with flexibility. Others, for example
monitoring and reporting, are not
burdensome enough to cause
interference with oil and gas production.

The hydrocarbon storage indusiry
argued that: (1) the underground storage
of natural gas does not meet the
statutory requirement for underground
injection because it is stored and not
disposed of; (2) Congress did not intend
for EPA to regulate the storage of
natural gas; and (3) nalural gas is not a
“contaminant." In both the SDWA and
the 1977 Amendment to the Act the term
“underground injection” means the
“subsurface emplacement of fluids by
well injection.” Natural gas is a fluid
which is emplaced into an underground
formation or reservoir for the purpose of
storage by well injection.

The House Committee Report (H.R.
Report 93-1185, page 31) indicates that
the Committee decided to include
natural gas under the definition of a
fluid. The term “fluid™ is defined in both
this document and in the April 20, 1979
proposed Part 146 regulations (44 FR
34270) as a “material or substance
which flows or moves whether
semisolid, liquid, sludge or any other
form or state.”

The SDWA defines “contaminant”
broadly as “any physical, chemical,
biological, or radiological substance or
matter in water.” (Section 1401(8).)

Even though EPA believes natural gas
is clearly subject to the Act’s regulatory
scope, EPA believes that the
commenters are correct insofar as they
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make a technical argument that
underground storage of natural gas
poses no threat to USDWs in the vast
majority of cases and that inherent
economic reasons compel operators on
their own initiative to employ stringent
technical controls to prevent loss of an
extremely valuable resource. However,
the Agency does have some concern
that natural gas storage could displace
formation fluids into a USDW.
Accordingly, this section has been
modified so as to classify the
underground storage of natural gas and
other gaseous hydrocarbons within
Class V. As such they will be anthorized
by rule and subject to assessment by the
Director and any further regulatory
requirements that may be fashioned in
the future. In the interim, the Director
will have authority to take action
against such wells, including requiring
them to get a permit, in those cases
where il is necessary, see § 122.37{c).
Underground storage of liquid
hydrocarbons {gasoline, crode
petroleum, and others) will remain in
Class II. These hydrocarbons have a
greater potential for contaminating
water than do gases, which would be
normally driven into the atmosphere as
soon as the contaminated water was
drawn from the tap.

The definition of Class Il injection
wells has remained unchanged.

The definition of Class IV wells has”
been limited with regard to its proximity
to a USDW, in the same way, and for
the same reason, as the definition for
Class I wells. In addition, the propased
definition covered any well injection by
a HWM facility, which was ovedy
broad. Several commenters suggested
that Class IV wells should be limited to
those wells which inject hazardous
waste and not include any and all
injection wells owned by a hazardous
wasle generator or disposer. EPA
concurs and has redefined Class IV
wells as those, including non-residential
seplic system wells, used by hazardous
waste management facilities to inject
hazardous material into or above
formations that contain an underground
source of drinking water. Disposal wells
not associated with HWM facilities,
such as those on farms injecting water
containing pesticide residues, will be
classified as Class V.

Any injection well which is not
otherwise classified will be a Class V
well. Such wells are not free from
regulation (see § 122.34), but need not
comply with the technical design and
operation requirements prescribed for
other classes of wells in Part 146.

Commenters said that sand backfill
operations using uranium mill tailings
which meet the hazardous waste criteria
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of RCRA might be injecting materials
termed hazardous. They pointed out that
the proposed regulations consider sand
backfill operations to be Class'V wells
but, if they do inject hazardous waste,
the operations might be considered
Class IV wells. .

In sand backfill operations waste
materials remaining from the milling
process are returned to abandoned
portions of the mine from which they
were originally removed. While some of
these materials may be defined as
hazardous they are waste from
processing operations that must be
disposed of in some manner. Even
though there are environmental risks
connected with the, placement of certain
materials in sand backfill operations, in
some instances, it is the most - -
environmentally safe method of
disposal. EPA believes further study is
needed before technical criteria can be
prescribed for these wells. They will -
therefore be classified in Class V,
whether or not the tailings are
hazardous wastes. Keeping these
operations in Class V allows an
inventory and assessment procedure to
determine the actual risk individual -
sand backfill operations present.
Provisions.are already contained in the
regulations for removal (including
immediate closure) of any Class V wells
which present a significant risk:

§ 122.33 Prohibition of unauthorized
injection ] :

This new section has been added to
clarify the basic legal authority which
any State must have in order to carry
out a UIC program. A requirement that
the State prohibit construction of an
unauthorized well, as well as injection,
has been added. EPA believes that
permits must be issued and control
requirements applied before a well is
constructed, not simply when it goes
into operation. Among the technical
requirements of Part 146 are
construction requirements. It may not be
possible to assure compliance with
these requirements if a permit is not”
is3111ed until after construction of the
well,

§ 122,34 Prohibition of movement of
fluid into underground sources of
drinking water

We have moved proposed § 122.38,
the general prohibition against
movement of fluids into USDWs, up
front as new § 122.34. The technical
rationale for the prohibition, and
responses to comments, appear in the
preamble to Part 146. The provision has
beerr augmented to include the basic
provisions designed to achieve

" protection of USDWs for all classres of

wells, not just Class I, I, and IIL

EPA believes that this reorganization
will serve to place the basic
requirements of the UIC program up -
front, and dispel confusion about their
operation. For Classes I, II, and III, no
injection may be authorized by permit or
rule if it causes or allows the movement
of fluid into a USDW. If monitoring
indicates movement, the Director may

*-impose additional requirements as

necessary. This standard for Classes I, -
11, and Ii was selected because it is
operationally meaningful (i.e., it can be
measured or-otherwise determined) and
because it can be achieved through the
use of available, good engineering
practices.

Because of the design of Class IV
wells, the use of good engineering
practices will not reliably insure that
movement of fluids into USDWs will not
occur. Consequently, Class IV wells
injecting directly into a USDW are to be
closed. The regulation of other Class IV
wells is reserved.

Similarly, Class V embraces wells of
differing construction and design, many
of which inject non-hazardous fluids .
into and above USDWs. A *no . - *
movement” standard would not make
sense for these wells, Therefore, the
prohibition relies on the language of the
SDWA., Class V wells are not to cause a
violation of primary drinking water
standards and they are not to affect the
health of persons adversely. While the
Class V wells are being assessed, the
Director is to take action with regard to
any well that violates either of these
prohibitions. Such action may be
accomplished through an order or by
requiring the injector to apply for a
permit. .

The permit mechanism may be a more
efficient one under some State laws to
prescribe controls. The regulation leaves
to the Director’s discretion what
technical requirements would be.

-imposed through such a permit.

Howeuver, all the conditions in §§ 122.7,
122.41, and 122.42 must be included in
such permits except for the plugging and
abandonment requirements and
mechanical integrity requirements of

§ 122.42, which the Director may include
as a discretionary matter, By an
amendment to § 122.9 (duration of
permits), a Class V well may be
permitted for up to ten years.

A new provision has been included to
authorize the Director to take emergency
actions whenever EPA would be
authorized to do so-under section 1431
of the SDWA, to prevent imminent and
substantial endangerment to the health
of persons.
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122.35 Identification of underground
sources of drinking water and exempled

aquifers

Numerous commenters noted the
apparent contradiction between Part 148
and Part 122 on aquifer designation and
noted that EPA used different '
definitions for a USDW in the RCRA
and UIC programs. EPA has clarified its
intent and resolved the differences
between RCRA and UIC by identifying
USDWs by definition, The Director may
designate aquifers as USDWs to
facilitate program administration and
put potential injectors on notice of
regulatory requirements.

EPA encourages State Directors to
designate aquifers as USDWs, and to
make the designation as thorough and
complete as possible. Even if an aquifer
is not designated, it is a USDW if it
meets the technical criteria of § 122.3
and has not been exempted, For this
reason, the burden will be on any owner
and operator planning o construct an
injection well to ascertain if the well is
likely to pass close enough to a USDW
to require a permit, or to determine if a
permit is otherwise required (if, for
example, the injector is injecting
hazardous wastes). Thus, for example,
an injector might commence drilling a
well believing it was not going to inject
hazardous wastes and that the well
would not intersect or pass close to a
USDW. Such a well might be authorized
by rule as a Class V well. If the drilling
operation intersects an aquifer,

_however, the driller must sample the

water and test it to determine if it is a
USDW, and if so, must cease all further
drilling and construction until it has
obtained a permit as required by the -
State program.

Some aquifers may not, as
commenters noted, be amenable to
description by geographic methods. The
Director may identify USDWs or
exempted aquifers in narrative terms or
a combination of narrative and
geographic terms.

The State Director may also identify
“exempted aquifers.” A definition of
“exempted aquifer” has been added to
§ 122.3(c). This term takes the place of
the exceptions to USDW's formerly
listed in proposed § 146.04, which also
appeared in the definition of USDW in
proposed § 122.3(a). The term and its
definition have been adopted by EPA
from several suggestions by
commenters. An exempted aquifer is an
aquifer or portion which would normally
qualify as a USDW but which for any of
several specified reasons has no actual
potential for providing drinking water
and which has been affirmatively
identified as an exempted aquifer by the

.
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State Director as part of the program
description required by § 123.4(g). If a
State Director exempts an aquifer or
portion of an aquifer, it is not treated as
a USDW subject to the protections of
these regulations.

§§ 122.36 and 122.45 Reguirements for
Class IV and other hazardous waste
wells.

In the final regulations, all wells
which are used to inject *hazardous -
waste,” as defined under RCRA, are
grouped into Classes I or IV. Class IV
also covers the injection of radioactive
wastes. Standards for Class I wells have
already been discussed above. Section
122.36 establishes, on an interim basis, a
prohibition, also required for approvable
State administered programs, against
the injection of hazardous waste directly
into underground sources of drinking
water (USDWs). The prohibition is
effective six months after the effective
date of a State program. Requirements
applicable to other Class IV wells—
those which inject above, but not into,
USDWs—are reserved. Also reserved
are additional requirements (for
example, monitoring and retention of
records) for Class IV wells injecting into
USDWs.

Section 122.45 establishes additional
requirements for operators of wells
through which manifested hazardous

wastes are injected. They apply to Class -

I wells and will apply to Class IV wells
as final standards are established. This
section essentially requires that the
operators of these wells comply with
selected requirements established for
hazardous waste management facilities
under 40 CFR Part 122 Subpart C and 40

CFR Part 264.

The proposed standards for wells
used to inject hazardous waste (§ 122.45,
44 FR 34285, June 14, 1979) provided for
a ban on the construction and operation
of new Class IV wells, and a three-year
phase-out of existing ones. The proposal
would also have required that wells
used to inject hazardous waste comply
with the manifest and record-keeping
requirements of the hazardous waste
management regulations.

The definition of Class IV has been
narrowed. The proposal required only
that the well be owned or operated by:
(1) a generator of hazardous waste; (2)
the owner or operator of a hazardous
waste management facility, and (3} that
the injection be into or above a USDW
in order to be included in Class IV.
Commenters correctly pointed out that
this definition could embrace wells that
were not in fact used to inject hazardous
waste. A requirement that hazardous
wastes be injected has now been added
to the definition of Class IV. The

definition also clarifies that the injection
has to be “into or above a formation
which, within one-quarter mile of the
well, contains a USDW" (§ 122.32).

A second major change has been
made with regard to the coordination of
regulatory authorities under RCRA and
SDWA. Both Acts mandate regulatory
controls on these wells: RCRA because
hazardous wastes are disposed of, the
SDWA because fluid is emplaced
beneath the surface, The draft
regulations proposed that all surface
facilities involved in managing
hazardous waste be regulated under
RCRA. The well itself, from the cut-off
valve at the wellhead was to be
regulated under SDWA. The rationale
for the proposal was that the different
technologies (surface management v.
injection) could be grouped and
regulated by technical requirements
appropriate to each.

Ohe commenter in particular objected,
arguing that the injection of hazardous
waste be regulated under RCRA
because the regulations under RCRA
could afford a higher level of protection.
The Agency does not agree that the
SDWA is inherently weaker in
preventing the potential impacts of
injection. Indeed, the SDWA provides
broader authority to regulate the
injection of materials (e.g., oil and gas
related brines and fission by-products)
than RCRA.

However, because the SDWA allows
States up to 18 months to develop UIC
programs, there could be instances in
which no effective UIC program will
exist in a State for two years after the
effective date of these regulations. In
order to provide some level of
environmental protection during this
period, § 122.45 now requires all
injectors of hazardous waste to obtain
“interim status" under the hazardous
waste management program. When the
applicable State UIC program becomes
effective, such injectors will be
regulated under the UIC program.
However, § 122.26 provides for a permit
by rule under RCRA which will be
satisfied if the injector is in compliance
with the applicable UIC standards. In
order to make control under SWDA
substantially equivalent to control under
RCRA, § 122.45 has been expanded to
include appropriate standards from 40
CFR Part 264 in addition to the manifest
system.

The third major change from the
proposal is that the requirements for
Class IV wells, other than those
injecting hazardous wastes into a
USDW, are reserved. There are several
reasons for this decision. While few
commenters questioned the basic
premise underlying the proposal, some
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questioned whether, at least in some
cases, the migration of fluid into a
USDW would in fact cause any adverse
effects either on drinking water supplies
or human health. Other commenters
suggested that a well should not be
banned if it overlies a deep or remote
USDW which it is not likely to
contaminate. As noted above,
commenters also indicated their belief
that the definition of Class IV was too
broadly drawn, and that, therefore, the
proposed standard was unnecessarily
protective. The Agency has reviewed
these comments and is mindful of its
obligation to proceed with extraordinary
care before imposing an absolute ban on
any practice. The Agency’s concern in
fashioning the proposal was to afford
protection to drinking water sources.
Nor is the Agency contemplating any
changes which would sacrificeor *
endanger drinking water sources people
rely on. Furthermore, wells injecting
hazardous wastes are also subject to
RCRA which mandates a broader set of
environmental concerns than drinking
water. Nevertheless, there may well be
portions of aquifers 5o deep or remote
that they may never serve as drinking
waler sources, or conditions under
which a particular injection may not
have an impact on the quality of the
drinking water source.

A further reason for the proposed
approach is that regulations under
RCRA and SDWA touch at several
points. Facilities under Class I and Class
IV overlap the class of facilities
designated under RCRA as hazardous
wasle management facilities. It is,
therefore, appropriate that technical
standards under RCRA and UIC be
consistent, to the extent allowable under
the governing statutes, for facilities
capable of causing a similar degree of
environmental risk. -

EPA has decided to defer issuance of
permitting standards for HWM facilities
until fall 1980. Adoption of UIC
standards now for Class IV wells could
prove misleading to the States and the
public, because EPA might decide this *
fall to revise the standards to reflect
policy decisions made in connection
with RCRA standards. The best course
is to defer the technical standards for
Class IV wells which inject above
USDWs until fall 1980. Accordingly, we
now solicit further comment on
requirements for Class IV wells.

EPA has under consideration several
options which would allow Class IV
wells to inject, in certain circumstances.
In order to assist commenters, these
options are described below. In addition
to the SDWA, EPA is considering
invoking RCRA authority to deal with
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Class IV wells. Accordingly, after
consideration of comments, EPA will
publish regulations this fall amending 40
CFR Part 122, Subpart C, or Parts 146,
264, or 265. At that time, EPA may
decide to prohibit all Class IV wells as
proposed under SDWA or RCRA or
both, adopt any of the options discussed
below, or adopt any combination or
modification of the options which
appears justified based upon the record,
including comments received.

The language of the Act (section
1421(d}(2)) states that:

Underground injection endangers drinking
water sources if such injection may result in .
the presence of underground water which
supplies or can reasonably be expected to -
‘supply any public water system of any
contaminant, and if the presence of such
contaminant may result in such system’s not
complying with any national primary
drinking water regulations or may otherwise
adversely affect the health of persons,

For the proposed regulations, EPA
adopted a conservative approach to the
designation of USDWs. This approach
was based upon that suggested in the
House Committee Report on SDWA
(H.R. Rept. No. 93-1185, 92d Cong., 2d
- Sess. at p. 32). Thus, EPA proposed to
protect any aquifer or aquifer portion
already in use as a source of drinking
water. Aquifers or portions which could
potentially serve as drinking water
sources would also be protected if they
could yield useable quantities of water
containing fewer than 10,000 mg/1 of
TDS.

Potential drinking water sources
which met the technical definition could
be designated as “exempted aquifers” if
they are: (1) hydrocarbon, mineral or
geothermal energy producing; (2) so
contaminated as to make their use for
human consumption technically or
economlcally impractical; and (3)
located in such a fashion as to make
their use technically or economically
impractical.

Within this regulatory approach, two
alternative methods suggest themselves
for expanding the range of allowable
Class IV practices. The first is to
attempt a more precise distinction
between ground water in general and
ground water that serves or can
reasonably be expected to serve as a
source of drinking water. Option A takes
this approach.

A second possible approach is to.
attempt a more precise definition of the
circumstances under which the presence
of contaminants in a USDW may or may
not cause a system to exceed national
primary drinking water (NPDWR}
standards or otherwise adversely affect
the health of persons. Option B takes the
latter approach.

Option A. This option would entail
modification of the definition of a .
USDW to decline to protect USDWs in
areas adequately served by other
sources. EPA is aware of areas of the

_ country which are underlain by aquifers

containing immense quantities of usable
fresh water, or where surface water
supplies are so plentiful that they could
reasonably be expected to supply all
foreseeable needs for drinking water. In
such cases, EPA is willing to consider a
policy which would authorize injection

through Class IV wells.

In this approach, an additional basis
for exemption could be added to
§146.04 that would allow the Director to
decline to protectdn aquifer or its
portion if it “otherwise cannot
reasondbly be expected to serve as a
source of drinking water.” To justify
such an exemption, the Director could
be required to consider the following
factors:

» present and future availability of
alternative sources of drinking water;

e future population growth and land
use patterns in the area; and

¢ the expected growth in the demand
for drinking water. s .

In keeping with the revised defimhon
noted above, such wells would fall
under Class I because they would inject
into exempted aquifers (i.e., not into or
above a. USDW). Injectors would apply
for permits with a duration of up to ten
years as specified in 40 CFR 146 Subpart
B, with one exception. The applicant -
would be required to make a showing
that the injection would not impact
aquifers or portions of aquifers

.protected as USDWs. Such a showing

would involve a demonstration that the
injection zone is not in hydraulic
connection with or that the natural flow
from the injection zone is away from
protected. USDWs,

The application would be processed

" as any other Class I permit application.

Under § 122.43, the Director would have
the discretion to require such permit
conditions as he believes necessary to
protect USDWs.

Option B. This option would recognize
that the injection or presence of
contaminants in a USDW may not
necessarily lead to drinking water
supplies exceeding the NPDW standards
or adverse effects on the health of
persons. Based on this rational, a more
liberal approach could be taken to
regulating Class IV wells if the applicant
could demonstrate that the injection: (1)
is environmentally the most acceptable
method of disposal; and (2) would not -
contaminate the portion of the aquifer -
from which water is drawn for drinking.
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Under such an approach, the standard
that the applicant would have to
demonstrate would be that:

= technology for safe disposal is not

+ available, taking into account the costs;

« injecting fluid will be less harmful
than use of other available means; and

» technology and other means will bo
employed to reduce volume and toxicity
of waters.

The applicant would be required to:

* demonstrate that the proposed
injection is the most environmentally
acceptable alternative available
considering technology and the cost of;

Trucking to an approved site.

Pretreatment prior to injection.

Construction of a Class I well,

Incineration?

Segregation of streams and/or
reduction in flow,

» demonstrate anticipated ground
water impdct will not adversely affect
the health of persons or violate NPDWR
based on the following information:

Injection volume and pressure.

Life of operation.

Direction of ground water flow.

Proximity fo use.

Monitoring up gradient and down-
gradient.

Geological and hydrological data.

Closure plan. )

There would be certain common
elements under both options. Injectors
would be required to obtain a permit to
operate a Class IV well within one year
of the effective date of the State
program or close. Permits could be for a
duration of 10 years, and new wells
would be subject to the requirement in
§ 122.33 that a permit be obtained prior
to the construction of a new well,

Similarly, there are certain common
questions with regard to implementation ~
under either option. The Agency solicits
specific, detailed comments on these
questions: First, do factual
circumstances exist in which EPA
should allow injection of hazardous
waste into or above an underground
source of drinking water? Second, if so,
what information should be required of
the applicant to show that the injection
will not endanger drinking water
sources, and what criteria should the
Director use in granting or denying
permits? Third, should new and existing
Class IV wells be treated differently or
alike? Fourth, should the decision to
allow the use of a Class IV well be made
as part of a statewide or regional plan
(e.g., section 208, land use, RCRA
section 4007 solid waste plan, UIC
program application) or as part of the
individual permit decision? Fifth, what
factors should be considered in
subdividing aquifers into relatively
confined exempted areas and USDWs?
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Sixth, what procedures should be
imposed to ensure full public
participation in decisions to allow
injection through Class IV wells?
Seventh, what kinds of post-closure care
requirements {monitoring, third-party
liability, use restrictions) should be

- imposed on Class IV well operators?

Eighth, are the authorities under SDWA
and CWA sufficient to prevent the
potential impacts of such injections or
should RCRA authorities be invoked to
meet non-human health related
environmental concerns such as aquifers
discharging to streams and surface
impact on vegetation?

These final regulations prohibit new
Class IV wells injecting directly into
USDWs as of the effective date of these
regulations. Existing such Class IV
facilities are allowed only six months
from the effective date of the State
program in which to close, which will in
many cases, be more than two years
after the date of these national
regulations. Even though requirements
for these wells are reserved under the
UIC program, all Class IV wells must
meet interim status standards under
RCRA.

§ 122.37 Authorization of underground
injection by rule,

Only minor changes have been made
from the proposal. First, the section has
been written to clarify when
construction requirements must be
complied with. Second, the rules are
limited to exclude wells which have not
responded to inventories generally, not
merely Class IV and V inventories.

A number of commenters noted that
this section as proposed did not
explicitly specify what operational
requirements were applicable to
injectors authorized by rule, as opposed
to by permit. This section has been
revised to incorporate the applicable
requirements of §§ 122.41 and 12242,
Most of these requirements are as
necessary for rules as they are for
permits. The exceptions (for example,
the requirement that the injector apply
for a renewal permit) are explicitly
noted here.

In response to comments, this section
has been revised to allow a rule to
continue {even beyond its termination
date) to authorize injection where the
injector has applied for a permit and the
Director has not yet acted on the
application.

A new paragraph (c) has been added
to this section to authorize the Director
to require an injector authorized by rule
to apply for a permit. EPA believes that
this authority may be necessary in some
cases to provide a means of promptly
imposing cleanup measures on problem

wells, or of allowing the Director to
phase in the permitting of wells in an
orderly way.

EPA rejects the claim by one industry
that the authorization of existing Class
11 wells by rule will result in loss of oil
reserves. Existing wells are allowed to
continue current operations with the
exception that they must start
monitoring and reporting, at small cost.
The estimated costs for this monitoring
and reporting are given in the preamble
to 40 CFR Part 146.

§ 122.38 Authorization of underground
-injection by permit.

As proposed, the section referred to a
schedule for submitting permit -
applications which was to be part of a
State Director's program submission
under Part 123. However, no mention
was made of what happens when EPA is
the permitting authority. When EPA
promulgates any UIC program for a
State, it will specify the schedule for
applications to be submitted. For States,
the program description under § 123.4
will establish the schedule.

Proposed paragraph (d}, mechanical
integrity, has been relocated as a permit
condition in § 122.42. A very large
number of commenters objected that the
prohibition against permitting wells
which lacked mechanical integrity was
illogical since permits are issued prior to
construction and mechanical integrity
cannot be shown until after
construction. Relocation and rephrasing
of this requirement is responsive to this
concern.

A commenter objected to the
proposed provision authorizing a State
to allow an applicant to submit an
application as much as four years after
program approval. The commenter
pointed out that this schedule conflicted
with the three-year schedule set out in
section 1421(b) of the SDWA. EPA has
retained the four-year phase-in. All
injectors must be authorized either by
permit or rule under a State program, as
required by section 1421. However, EPA
believes that a reasonable phase-in
period is necessary for States to issue
permits in an orderly way, and finds a
four-year period to be reasonable.
Moreover, the States will have inventory
information under § 122.37 well before
the expiration of the four-year period
and can take action under § 122.37(b) to
require an early application if
necessary.

A commenter asked EPA to specify
how long in advance of operation a
permit application is required. Since a
permit will be needed for construction,
each owner or operator should submit a
complete {under § 122.5(c)) application
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for a permit as early as possible to allow
time for the Director to process the
application. Since the time needed to ,
process a permit will vary with
complexity, available State resources,
controversial situations, and other
factors, EPA has chosen not to require a |
fixed time for submission prior to
starting construction. Instead, EPA has
retained the requirement that the
application be submitted to the Director
a reasonable time before construction is
expected to begin. EPA suggests that an
applicant submit applications at least
six months in advance of planned
construction.

§ 122.39 Area permits.

This section has been extensively
rewritten for logic and clarity. The only
substantive change is to allow for new
injection wells within the area without
requiring prior administrative
authorization. Many commenters noted
that without such a requirement it would
be impossible for some Class Il
operations, such as frasch process or
solulion mining operations to continue.
The rewritten section should eliminate
any possibility that the need for
authorization will hold up the drilling of
additional wells within the area.
However, additional wells are carefully
regulated under the terms of the area
permit and the permit can be modified
or revoked if its terms are violated.
Additional wells will constitute grounds
for minor modifications of the area
permit which, if necessary, can be made
without requiring public notice and
opportunity for a hearing. -

Commenters pointed out that many
Class II well fields are cut by faults,
even though the field is a distinct unit.
These commenters contended it was
unreasonable to limit area permits to
fields injecting into the same aquifer. In
response, EPA has eliminated the
requirement that all wells inject into the
same aquifer. They need only be within
the same well field, facility site,
reservoir, project, or similar unit in the
same State. The final rule also adopts a
commenter’s suggestion that control by
a single “owner or operator,” rather
than a single “person,” be required for
area permits.

Comments objected to the
authorization of new wells within an
area covered by an area permit where
the Director has not considered the
cumulative impact of the new wells,
when added to those existing at the time
of permit issuance. EPA agrees, and has
added a requirement that the Director
consider these cumulative impacts
before issuing an area permit which
authorizes new wells to be drilled
without specific approval by the
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Director..The final rules do not require
that the location of every well that might
be drilled under an area permit be
identified in advance of permit issuance.
However, there must be sufficient
information on potential new wells in
order for the Director to consider
cumulative impact. If there is nof, the
Director may issue an area permit
covering only existing wells if he or she
wishes to, but new wells will be
required to obtain individual permits.

§ 122.40 Emetgencypermitsl. )

EPA proposed this section as § 122.40,
“Temporary authorization.” It has been
renamed “Temporary permits” to
correspond to its actual function, and to
the scheme of the SDWA, which
requires UIC programs to prohibit any
injection not authorized either by a rule
or a permit. EPA does not view this

. section as unlawful or as an attempt to
depart from the statutory scheme, as
contended by one commenter. A
temporary permit is a permit. The
procedures for its issuance, while
different from those for other permits
under this Part, in no way contravene
the SDWA. EPA believes, moreover,
that the stringent and narrow conditions
under which temporary permits can be
granted not only fill a real need, but will
assure that the injection does not
éndanger drinking water sources. .

The issuance of these permits is, of
course, optional with the State Director.
No State which does not wish to issue ~
temporary permits is required to do so
by these regulations. :

Numerous commenters expressed
concern that the EPA permitting
procedures have the potential for
creating or contributing to major delays
in issuing permits. Several stated that
issuance of draft permits is an
unnecessary step in the UIC permitting
process. Others claimed that the
detailed procedures in Part 124 appear
to be excessive in that they provide for
unwarranted delays in the permitting
process for oil and gas wells.

EPA evaluated these comments and
found that the permitting time delays
arising from these regulations would not
cause an unwarranted delay except
where new field (wildcat) wells were
involved. If a wildcat operator found oil
he or she might have to delay initial
production in order to secure a UIC
permit to drill an injection well which
conforms with these regulations.  ~

To avoid any unnecessary delay in

" production for new field wildcat wells,

§ 122.40 has been expanded to permit
the Director to issue an emergency -
authorization for a new Class I
injection well where a substantial delay
in production of oil or gas resources will

-

occur unless it is granted. Such
authorization must not result in the
movement of fluids into a USDW. The
authorization is valid only during the
time the permit application is being
processed, provided the application is
submitted within 90 days,.a period EPA
considers more than ample. -

§ 12241 Additional conditions
applicable to all UIC permits.

One commenter noted that the
sequence of permitting steps and
construction for new wells was
confusing in the proposal. EPA agrees
and has moved a paragraph covering
construction requirements into this
section from §§ 146.12, 146.22, 146.32
and 146.42, Permits are issued prior to
construction and contain requirements
which govern the construction of the,

. well. Wells must be in compliance with

these requirements before injection
begins. Changes in construction plans

. during construction may be approved by

the Director as minor modifications. To
avoid any unnecessary delay in -
production for new field wildcat wells,

" § 12240 has been expanded to permit
the Director to issue a temporary permit
for an injection well where a.substantial
delay in production of oil or gas .
resources will occur unless temporary
authorization is granted to new Class II
_wells. Such permit must not result in the
movement of fluids into a USDW. The
temporary permit is valid only during
the time the permit application is being
processed.

The plugging and abandonment
condition has been rewritten to cover
the possiblity of conversions of wells to
new uses rather than abandonment.

“ .Injectors must notify the Director 180

days in advance of plans to convert or
abandon a well so.that the Director may
review the plugging and abandonment
procedures or otherwise act to prevent
contamination.

A new requirement has been added
that the permittee retain records on the
nature and composition of injected

fluids until at least five years after
plugging and abandonment, at which
time the Director may require the
permittee to turn over the records. This
provision is necessary in order to assure
that if contamination of a USDW is
discovered, the Director will have ready
access to records of injected fluids
which might be necessary to trace the
origin and direction of flow of the
contaminating fluids. EPA encourages
the States to establish a system to retain
these records for as long as possible.

§ 122,42 Establishing UIC permit
conditions.

While § 122.41 itself prescribes permit

. conditions, this section prescribes the

manner in which certain types of permit
conditions must be established by the
Director when issuing permits, The
section is also intended to serve as a
complete cross-reference to the
applicable requirements of 40 CFR Part
1486, as well as other requirements of
Part 122, Subpart C, which must be
applied through UIC permit issuance.
Most of the requirements referenced in
this section are actually established
elsewhere, and comments on those
requirements are dealt with in
connection with the sections which
establish them, However, several
requirements established by this section
do not appear elsewhere, and are
discussed below. .

- Construction requirements and
plugging and abandonment procedures

.are handled the same way. The permit
applicant must develop and submit for
the Director’s approval permit
conditions necessary to assure adequate
plugging and abandonment, or testing,
drilling, and construction. The Director
may adopt the proposed conditions or
prescribe other appropriate ones, The
injector is presumably in the best .
position to know how these
construction-related requirements can
best bé tailored to the individual well
site. This provision will enable the
Director to take advantage of that*
expertise, as well as giving the applicant
an opportunity to suggest optimally
efficient permit requirements.

. This section also includes financial
responsibility requirements. These wero
‘proposed as § 122.42(a)(7). The proposal
did not specify a dollar amourt for the
performance bond or other instrument,
but each well would have been required
to be covered by a financial
responsibility instrument. A number of
comments were received. Many of thesa
comments addressed the dollar amounts
of financial responsibility instruments
already required under some State laws,
and suggested that applying these
amounts to each well would shut down
many marginal well operations. In
consideration of these comments, EPA
has revised the regulations to give the
Director clear discretion to approve any
form of financial responsibility which is
equivalent to a performance bond to
close, plug, and abandon the wellina
manner prescribed by the Director.

The Director might conclude, for
example, that the applicant’s financial
statement showing large assets
sufficiently proves the applicant’s
financial stability and reliability. A
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State Director might require an
applicant to set up an escrow account
where authorized by State law (because
of Federal statutes, this alternative is
not open to a Regional Administrator).

Similarly, if the Director requires a
performance bond, he or she may
authorize an owner or operator
controlling a large number of wells to
post a single instrument of financial
respoasibility covering all wells within a
State. EPA considered establishing a
minimum dollar amount for performance
bonds covering all wells within a State.
This did not appear practicable,
however, for two reasons. First, such a
fixed requirement seemed inconsistent
with the broad discretion granted to the
Director to approve alternative methods
of establishing financial responsibility.
Second, no dollar amount could be
defined which EPA would be confident
would be adequate for all wells under
all circumstances, without being
prohibitively high for most cases. The
costs of plugging and abandonment
range from $1500 for some Class I wells
to as much as $30,000-$40,000 or more
for some Class I wells. In most
situations, EPA believes that a $60,000
bond would be sufficient for an
otherwise financially stable owner or
operator to post for a number of wells
within a State. However, this figure is
only guidance, and the Director is free to
establish a higher or lower figure as
circumstances dictate.

Some commenters contended that a
bond requirement would shut down
marginal and stripper wells. Sach wells
are often operated by large multi-
national corporations which should
have no difficulty establishing financial
responsibility abseat a bond. For
smaller operators, the Director will be
able to employ a single instrument for
all wells under the operator’s control.
This authority is expected to reduce the
economic burden to the lowest possible
point consistent with effective
regulation.

§ 12243 Waiver of reguirements by
Director.

Some commenters suggested that
some of the technical requirements of
these regulations are not necessary
when injection takes place far from any
potential drinking water source and
where the fluids are not likely to migrate
into a USDW. EPA agrees and has
added limited authority to allow the
Director to waive the technical
requirements for operation, monitoring,
and reporting in cases where the radius
of the zone of endangering influence is a
negative number. In cases where
injection does not take place into,
through or above a USDW, the Director

may also waive requirements for area of
review, construction and mechanical
integrity. The Director's fact sheet under
paragraph (c) should explain not only
the technical basis for the waiver under
this section, but also why compliance
with the requirements would not be
feasible.

Proposed § 122.43 Noncompliance
reporting.

This section has beea moved to
Subpart A; § 122.17.

§ 122,44 Corrective action.

This section has been extensively
rewritten both for clarity and substance.
Several commenters objected to the
provision in the proposal that the
Director shall prescribe steps for
corrective action by noting that the
improperly completed wells may be on
property not owned by the permittee.
EPA has determined that no exception
shall be made for situations when
corrective action on a third party's land
is necessary. The Director may still
prescribe such steps, although of course
he or she can not require that a third
party’'s property rights be violated.
Rather, if an injector can not work out
an agreement with a neighboring
landowner, then the pecmit may be
terminated or the injection will not be
authorized. However, an additional
option available to the Director in
setting corrective action requirements

- has been emphasized. This consists of

limiting injection pressure, and may
avoid shutting some wells down in
situations where other corrective
actions are impossible because of
conflicting property interests.

The burden and roles of the applicant
or permittee and the Director in
proposing corrective action have been
clarified. The applicant must identify
wells within the area of review. The
applicant may, but is not required to,
include a plan for corrective action in
the application. If no such plan is
included, or if the plan is inadequate,
the Director may request one, or require-
further information. The Director then
places corrective action requirements in
the permit.

Several of the paragraphs in the
proposal covered the handling of
migration of fluids into USDWs
generally rather than covering only
corrective action. These provisions have
been moved into the expanded general
prohibition against movement of fluids
into USDWs, new § 122.34.

Some commenters suggested that
Frasch wells should be exempted from
corrective action requirements because
economics preclude leaks in such wells.
If these commenters are correct, and no

HeinOnline -- 45 Fed. Reg. 33335 1980

leaks are found, then corrective action
would of course not be required for
existing wells (See 40 CFR Part 146
Subpart D).

§ 122.45 Requirements for welils
managing hazardous waste.

This section is intended to integrate
the requirements of these regulations
with those issued under RCRA for
hazardous waste management facilities.
RCRA prohibits disposal of hazardous
wastes except at facilities which are
permitted under RCRA. In order to avoid
needless duplicative regulation of the
same disposal actions under two
statutes, Subpart B of this Part
establishes under RCRA a permit by
rule for UIC wells which hold final
permits under an approved State UIC
program, or a federal program. The two
programs should be consistent, however.
Accordingly, this section establishes
requirements similar to those under
RCRA, but adapts those requirements to
the particular circumstances of injection
wells.

The manifest system has been
adopted without change. However,
financial responsibility for UIC facilities
differs from that for RCRA-permitted
facilities. EPA believes that the
circumstances are fundamentally
different. A properly sited, designed and
operated Class I disposal well offers
little risk of leakage and contamination
during the period of injection. Thus the
primary purpose of financial
responsibility is to ensure proper
plugging and abandonment. EPA
believes this can be done more simply
for UIC wells than for RCRA facilities
and has accordingly left the Director
broad flexibility. Similarly, plugging and
abandonment for a UIC well is
dissimilar to closure for a RCRA facility.
Plugging and abandonment is as close
as can be obtained to assurance that
fluids will not migrate and contaminate
drinking water sources. For a UIC Class
I well, observance of proper operating
and pressure monitoring practices

-provide assurance against migration and

contamination of USDWs. After the well
is plugged, the plugging operation leaves
an impermeable barrier between the
injection zone and any USDW. Thus
post-closure monitoring wells and other
post-closure maintenance required
under RCRA are unnecessary. For a
HWM facility, closure is only the
beginning of necessary extensive post-
closure monitoring and protection. Thus
plugging and abandonment is all that
these regulations require of wells
injecting hazardous waste. However,
completion of required procedures must
be certified by an independent
registered professional engineer. RCRA
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notification and training requirements
apply without change to UIC wells.

Other UIC program requirements are”
equivalent to their RCRA counterparts.
For example, owners or operators of
Class I wells are required to analyze
injected fluids often enough to yield
representative data on its
characteristics (§ 146.13(b)(1)). They
must regularly monitor and report to the
Director injection pressure, flow rate
and volume, annular pressure, and any
other information which might indicate
movement of fluids out of the injection
zone (§ 146.13(c)). If the well leaks or
otherwise causes movement of fluids
into USDWs, it must be repaired. To the
extent that these wells present the
hazards of explosion or other sudden
incidents requiring emergency
equipment or contingency plans under
RCRA, these hazards will be associated
with surface facilities, which continue to
be subject to RCRA even though they
are at the site of an injection well.

In order to assure prompt application
of controls under the UIC program,
owners and operators of UIC wells
injecting hazardous wastes must apply
for a permit within six months of
program approval.

Subpart D—Additional Requxrements for
NPDES Program

Subpart D of Part 122 contains .
requirements which are for the most
part identical to those in Part 122 of the
-final NPDES regulations, published on
June 7, 1979 (44 FR 32854). Subpart D
also contains the deadlines for request
* for variances from effluent limitations
(previously in § 124.51 of the NPDES
regulations). The Agency received a
large volume of comments on these
~ provisions. Many of these comments
either repeated or incorporated by
reference the comments previously
made on the NPDES regulations which
became final on june 7, 1979. EPA feels .
that comments that were made during
the comment period for the June 7, 1979,
regulation have been adequately
considered and addressed in the
preamble to those regulations. EPA has
considered only those comments on the
NPDES regulations which raised new
issues, Some changes have been made
as a result of comments and of
consolidation, as discussed below.

Subpart D now incorporates
regulations proposed separately on June
14, 1979 (44 FR 34393). The incorporated
regulanons accompanied the draft :
consolidation application forms (44 FR
34346) and are intended to improve
control of toxic pollutant discharges
under the NPDES program. Changes
from the proposal include specification
of the contents of the new NPDES

application form, new duties to report
certain pollutants, and accompanying
requirements for establishing permit
conditions. The regulations appear now .
in §§ 122.53, 122.62, 122.63, and
Appendix D, and are discussed in detail

_in the preamble to the final consolidated

application forms published elsewhere
in today's Federal Register. The major *

.changes from the proposal are

summarized in this preamble in the

. appropriate sections.

§ 122.51 Purpose and scope.

EPA has expanded § 122.51, Purpose
and scope, to include proposed §§ 122.62
(Law authorizing NPDES permits) and
122.63 (Exclusions). The new section, in’
line with other subparts, contains a
paragraph outlining the scope of the
NPDES permit program. The “specific
inclusions” list discharges that require
NPDES permits, although the list is not
exclusive,

EPA has added a new “specific
exclusion,” § 122.51(c)(2)(iv), which
deals with the need to discharge
chemicals and other materials to counter
the effects of sudden hazardous
discharges. The provision exempts any
discharge made in compliance with the
instructions of an On-Scene .
Coordinator. The Coordinator is a
Federal official designated by EPA or
the U.S, Coast Guard to direct Federal
discharge removal efforts at the scene of
an oil or hazardous substance discharge
according to Regional Contingency
Plans. The exemption is necessary .
because the NPDES permitprocess is
inappropriate for discharges required by
a Federal official in this context.

Another new exclusion,

§ 122.51(c)(vi), lists return flows from |
irrigated agriculture as exempt from the
NPDES permit requirement. This does
not represent a change in policy; -
irrigation return flows are also excluded

. from the definition of point source in

these and the prior final NPDES
regulations as required by section
502(14) of CWA. It is added here for

-clarity.

§ 122.52 Prohibitions.

- Proposed § 122.67(i) (now § 122.52(i))
included the terms “effluent limitation
segment” and “water quality segment,”
which were defined in 40 CFR § 130.2
{a)(1)-and (a)(2). Because those
regulations have been superseded, we
have deleted the two terms. The
provision now implements section
303(d) and 303(e) of CWA by prohibiting
permits for a new source or new
discharger if its discharge will cause or
contribute to the violation of a water
quality standard. A new source or new
discharger proposing to discharge into a

water segment that does not now meet
water quality standards or is not
expected to meet those standards even
after the application of the effluent
limitations required by section
301(b)(1)(A) and 301(b)(1)(B) of CWA,
and for which a pollutant load
allocation has been performed, may
receive a permit if it shows that
sufficient pollutant load allocations to -
allow for the discharge remain and that
existing dischargers into the segment are
subject to compliance schedules
designed to eliminate the segment’s
noncompliance with water quality

. standards.

Many commenters observed that no
criteria were provided by the Agency for
determining “entitlement"” to pollutant
load allocations. Upon reconsideration,
we agree that it would be almost
impossible to prove “entitlement;” thus,
we have deleted the requirement that
the applicant demonstrate the facility's
entitlement to the remaining pollutant
load allocation. In addition, the
requirement that a discharger
demonstrate, at the time of applying for
a permit, that there are sufficient
remaining pollutant load allocations to
allow for the discharge has been
changed to allow the demonstration to
be madé at any time before the close of .
the public comment period. This chango
was made in response to comments that
compliance with the proposed regulation
would be unduly burdensome and that

‘the information necessary to make the

required demonstration, in many cases,
would not be readily available to the
discharger at the time of application.

§ 122.53 Application for a permit.
(1) New application requirement.

) Proposed § 122.64{b) required existing

permittees to submit a new application
automatically when certain facility
changes would either result in new or
substantially increased discharges or a
change in the nature of the discharge, or
violate the conditions of the permit.
Commenters argued that this would be
unduly burdensome because of the

. detailed testing requiréments which are

likely to be a part of the new
consolidated application forms. EPA
agrees that this subparagraph is
unnecessary for three reasons: (1) the
regulations now require the permittee to
notify the Director of planned
alterations or additions to the permitted
facility as soon as possible

(§ 222.7(1)(1)); (2) application-based
notification requirements have been
established for toxic pollutants

(§ 122.61(a)); and (3) § 124.5 gives the
Director authority to request an updated

- application from the permittee, if

necessary, where cause exists to modify
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or revoke and reissue a permit. Thus,
this subparagraph has been deleted.

{2) Final § 122.53(c) phases in the new
application requirements which have
been promulgated today, (see .

§§ 122.4(d), 122.53(d} and 122.53(¢}) for
existing dischargers other than POTWs,
These new requirements apply to (1) any
such discharger whose existing permit
expires after November 30, 1980 and (2)
any such discharger whose permit
expires on or before November 30, 1980
but who has not submitted an
application prior to April 30, 1980, the
approximate date these regulations
become public. The reason for
distinguishing between these two groups
is discussed below:

The schedule for phasing in the new
application requirements has been set
after consideration of several factors.
On one hand, it is desirable to make the
requirements effective as early as
possible so that the newly-required
information on toxic discharges is made
available to permit writers. On the other
hand, as some commenters have noted,
applicants must have ample time to
sample and analyze their waste streams
for toxic pollutants. A further
consideration is the effect of § 122.10(b)
of the final NPDES regulations (now
incorporated, with changes, into
§ 122.53(c)). The regulation (proposed in
the consolidated permit regulations as
§ 122.64{b)) required applicants for EPA-
issued permits to reapply at least 180
days prior to permit expiration. (Many
NPDES States have similar rules.) Thus
permittees whose permits are due to
expire before November 30, 1980 had to
submit applications to EPA by June 3,
1980. It would be unfair to require
dischargers in this group who have
already applied to apply once again for
the same permit.

Based upon the above considerations,
EPA decided to phase in the new
application requirements beginning with
those dischargers whose permits expire
after approximately six months from
when these regulations are promulgated,
i.e., after November 30, 1980. Applicants
whose permits expire before that date
will in most cases have already applied
under the old requirements. They need
not reapply except that those whose
permits expire before November 30,
1980, but who have-not yet applied by
April 30, 1980 are required to apply
under the new requirements.

Dischargers whose permits expire
after November 30, 1980 must comply
with the new application requirements,
even if they have already applied for
permit renewal. It would be
inappropriate to exclude these
applicants from the new requirements

simply because they have submitted
applications unusually early.

To allow applicants sufficient time to
apply under the new requirements, EPA
is temporarily relaxing its general
requirements that applicants submit
applications at least 180 days before
permit expiration. The rule will initially
be waived and then gradually phased
back in accordance with the table in
§ 122.53(c).

EPA recognizes that in some
situations, despite the relaxation of the
180-day rule, some applicants may not |
be able to sample and analyze their
waste streams and submit the results by,
the application deadlines. Therefore,
applicants whose permits expire before
June 1, 1981 may apply for time
extensions to submit that data,
However, the extension must ba limited
to a maximum of six months and must
not go beyond June 30, 1981, These
limitations are necessary to ensure that
permit issuance and compliance will

. meet the statutory July 1, 1984 deadline
of CWA section 301(b).

(2) Information requirements. Section
122.53(d]) lists the information which
existing industrial NPDES permit
applicants must supply to the Director in
addition to the information listed in
§ 122.4(d). Dischargers applying to EPA
for their permits will supply this
information on Form 2c of the
consolidated application forms.
Dischargers applying to States for
permits will use State application forms,
which may be different from EPA's form;
however, § 123.7(d) requires State forms
to include at least the information listed
in § 122.53(d).

Additions to § 122.53 were proposed
along with a public notice of the draft
consolidated permit application forms
as Part III of the June 14, 1979 Federal
Register (44 FR 84393, 34346). A detailed
discussion of the significant comments
received on the proposal and EPA's
responses appears in the preamble to
the public notice of the consolidated
application forms published elsewhere
in today's Federal Register. The major
changes from the proposal are
summarized as follows:

(i) The sections of the regulations
listing information to be provided by all
applicants have been moved to Subpart
A of Part 122, discussed above at
§ 122.4(d).

(ii) A new paragraph has been added
(§ 122.53(d)(1)) which requires
applicants to list the latitude and
longitude of each outfall and the name
of the receiving water.

(iii) The requirement for submission of
a line drawing with a water balance
(8 122.53(d}(2}, proposed as
§ 122.64(d)(9)) has been modified to
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indicate that flows may be estimated
and that multiple operations may be
indicated as a single enit. Also, when a
water balance cammot be determined,
applicants may provide a pictorial
description of the source, use, and
treatment of water.

(iv) The requirement to describe flow,
processes contributing wastewater, and
treatment units (§ 122.53{d){3), proposed
as § 122.64(d)(10) and (14)) has been
simplified by deleting the requirement
for reporting maximum flows for types
of wastewater, including storm runoff.
The new subparagraph also states
processes may be described in general
terms. Two requirements have also been
added: applicants must list the average
flow of wastewater contributed by each
process, and privately-owned treatment
works must identify all users (see
further discussion contained in the
preamble to the consolidated
application form in today’s Federal
Register).

(v) The requirement to list the
production or other measure of
operation {e.g., raw materials consumed,
products manufactured) used in any
applicable effluent guideline, -
(8 122.53(dX{5). proposed § 122.64{d}(8]}.
has been modified to require listing of
only a maximum measure of actnal
production as required by § 122.63(d}(2).

{vi) The analytical testing
requirements have been modified in a
number of ways (§ 122.53(d}{7), -
proposed § 122.64(d)(16})):

1. The list of pollutants
(§ 122.53(d)(7)(i)) for which all
applicants must test now includes
ammonia, and no longer includes
cyanide, total phenols, and total
Kjeldahl nitrogen.

2. The list of organic toxic pollutants
for which primary industries must test in
process wastewater has been specified
for each of the 34 primary categories
(see Table Il in Appendix D to Part 122,
Subpart D). (In the case of 2,3,7.8
tetrachlorodibenzo-p-dioxin, (TCDD},
the tesling requirement depends on the
applicant’s use or production of a
specific list of chemicals polentially
contaminated with TCDD.) The orgaric
toxic pollutants are specified by the four
fractions tested by the Gas
Chromotography/Mass Spectrometry
analytical method. All primary
applicants must test for cyanide, total
phenols, and the metals on the toxics
list. Also, all applicants must test for
any toxic pollutant they expect to be
present.

3. The list of pollutants for which
applicants must indicate expected
presence or absence now includes total
organic nitrogen, and no longer inclodes
ammonia, asbestos, or additional
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pesticides (see Table IV in AppendixD

to Part 122, Subpart D). Also, applicants
who indicate that a pollutant on this list
(which includes all of the toxic
pollutants except asbestos) is present
must now test for that pollutant, while .
the proposal allowed an estimate.

4. A list has been added of pollutants
for which applicants must indicate the
reasons for the presence of any

expected pollutants (see Table V in
Appendix D to Part 122, Subpart D). This

- list includes asbestos and 73 hazardous
substances.

(vii) A paragraph has been added .

(§ 122.53(d)(8)) which exempts -
applicants qualifying as small
businesses from submitting analyses for
any organic toxic pollutants.

(viii) A paragraph has been added -
(8 122.53(d)(9) and (10)) requiring -
applicants to: (1) list any toxic
pollutants which they use or
manufacture; and (2) describe any
discharges of pollutants they expect.to
exceed the maximum values reported

* through testing.

(ix) The requiremerits concerning Best
Management Practices (BMP) plans and
potential discharges of toxic pollutants
or hazardous substances not through
outfalls has been deleted (proposed
§ 122.64(d)(12) and (13)).

(x) The paragraph requiring reporting
of additional chemical testing results
has been deleted (proposed
§ 122.84(d)(18)).

(xi) The paragraph allowing
applicants the option of reporting
information to obtain exclusions from .
the requirements and penalties of
section 311 of CWA has been deleted.
(proposed § 122.64(d)(19)). :

(xii) The requirement to report any
previous biological toxicity. tests
(proposed § 122.64(d)(18), how
§ 122.53(d)(11)) has been modified to
delete the requirement to report the
results of the test,

(xiii) The requirement to report the
identity of laboratories performing any
reported analyses (§ 122.53(d)(12)), has
been added, and modified to require
identification of which pollutants were
analyzed by the laboratories. .

(xiv) The paragraph allowing the
Director to require additional
information from an applicant (proposed
§ 122,64(d})(20), now § 122.53(d)(13)} has
been modified by adding the word ~
“reasonably.”

Section 122.53(e) deals with.
concentrated animal feeding operations
and aquatic animal production facilities.
It lists the information which permit
applicants must supply to the Director in
addition to the information listed in .

§ 122.4(d). Applicants applying to EPA
for.their permits will supply this’

information on Form 2b of the
consolidated application forms.
Applicants applyirig to States for -
permits will use State application forms,
which may be different from EPA’s form;
however, § 123.7(d) requires.State forms
to include atleast the ihformation listed
in § 122.53(e).

Form 2b was published as a part of
the public notice of the draft ,
consolidated permit application forms,
in Part III of the June 14, 1979 Federal "
Register (44 FR 34346). However, the
¢orresponding regulations were

- inadvertently omitted from the proposed

application regulations (44 FR 39393,
June 14, 1979). The final regulations
correspond to the final Form 2b, which
is published elsewhere in today’s
Federal Register; the comments received
and the changes made are discussed as
a part of that preamble. The regulations
require applicants to provide the
following information:

(i) For concentrated animal feeding  *
operations, a description of the size of
the operation and of the waste control

‘system.

(ii) For concentrated aquatic animal
production facilities, a description of the
water use and of the size of the

" operation.

Two paragraphs have been added to
§ 122,53, but are now reserved for future
publication of the application
requirements for POTWs and for new
sources. This material will be proposed
during the summer of 1980 (§ 122.53(f)

" and (g)).

(4} New source app]watmns and

- variance requests Certain requirements

from Part 124 of the final NPDES _
regulations for applications from new
sources and requests for variances were
moved to the application section of Part
122, Subpart D in the proposal. Final

§§ 122,53(h), (i), (j), and (k) include these
requirements with some rewording, but
no substantive changes. Also, the
definition of variance in § 122.3 has
been amended to include all
modifications and variances specifically
authorized by the Clean Water Act.
Therefore, the term “variance can be
used for all permit conditions based on
these CWA provisions, and the term
“modification” reserved for permit
modifications under § 124.5,

Final § 122.53(k} now specifically
allows the draft or final permit to
contain, along with the applicable
limitation, the alternative limitations
which may become effective
automatically upon grant of the -
variance. .
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§ 122.54 and § 122.55 Concentrated
animal feeding operations and

" . concentrated aquatic animal production

facilities. . . '

The detailed criteria for determming
whether facilities are “concéntrated
animal feeding operations,” (§ 122.54,
proposed § 122.76), or “concentrated
aquatic animal production facilities,”

(§ 122.55, proposed § 122.77) required to
obtain permits, have been moved from
the text and placed in Appendices B and
C, respectively, to allow smoother
reading of the regulations.

'§ 122.57 Separate storm sewers.

Section 122.57(b) (proposed
§ 122.79(b)) defines a “separate storm
sewer” -as a conveyance used primarily
for collecting storm water runoff, which
is either located in an urbanized area or
designated (normally because it is a
significant contributor of poltution) as a
separate storm sewer, EPA does not
consider storm sewers which do not fall
under-this definition (i.e., rural storm
sewers or those not designated) to be
point sources subject to NPDES permit
requirements unless the storm water
runoff is contaminated (see
§ 122.57(b)(3)). The former NPDES
regulations had a comment to that
effect, see 40 CFR § 125.52(a)(1).
Because we did not repeat the languago
of the comment in the June 7, 1979
revised NPDES regulations or in the Juno
14, 1979 proposed consolidated
regulations, commenters asked whether
EPA was changing its policy. To make
clear that we are not changing our
policy, a sentence has been added
(§ 122.57(b)(2)) stating that such storm
sewers are not point sources.

§ 122.59 General permits.

EPA has rewritten and reorganized
the general permits section (proposed
§ 122.82) for clarity and to make minor
changes. First, the “General Permit
Program Area (GPPA)" has been
eliminated because this entity, along
with its procedural trappings, served no
purpose which could not be served
equally well simply by the area
described in the permit. Second, the
proposal stated that the general permit

. program area could be “reviewed" if

necessary to address water quality
problems. The general permit can be
modified for any of the causes listed in
§ 122.15 that apply to all permits,
Information indicating unacceptable
cumulative impacts now appears as an
example of information which is cause
for modifying a permit under

§ 122.15(a)(2) and applies as wellto
general and area permits under the State
404 programg and UIC programs.
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Third, the procedure for EPA
Headquarters review of EPA issued
draft general permits, proposed in
§ 124.7(a)(2) and the comment following
§ 122.82(a), has been shortened to allow
EPA 30 days rather than 90 to review
and raise objections to the draft permit
{final § 124.58).

Fourth, the proposal (§ 122.83(e)(2))
stated that the Director could revoke a
general permit as it applied to an
individual discharger and require that
discharger to obtain an individual
permit, but EPA could do this only after
an on-site inspection. The requirement
for an on-site inspection has been
deleted because the causes for requiring
ari individual permit (examples are
listed in § 122.59(b)(2)(i)) can be
adequately determined without an
inspection.

Fifth, the sources other than separate

_ storm sewers that may be covered by a
general permit are no longer limited to
“minor” sources, so long as the category
specified in the permit meets the
requirements of § 122.59(a)(2).

Finally, § 122.59(b)(2)(iv) clarifies that
the general permit automatically
terminates on the effective date of an
individual permit.

§ 122.60 Additional conditions
applicable to all NPDES permits.

§ 122.60(a)(1) states the duty of the
permittee to comply with toxic effluent
standards or prohibitions regardless of
whether they appear in the permit. This
requirement formerly appeared as a
comment to proposed § 122.68(b).

Section 122.60{b) (proposed
§ 122.68(e)): The proposal required a
permittee to control production and all
discharges upon reduction, loss, or
failure of the treatment facility, until the
facility is restored or an alternate
method of treatment provided. Some
commenters argued that this
requirement to control both production
and discharges was burdensome and
that some fléxibility should be allowed
based on the degree of noncompliance.
EPA agrees in part and has revised
§ 122.60(b) to require a permittee to
contro] either production or all
discharges rather than both. However, if
the circumstances warrant the permittee
may still be required to control both
production and all discharges.

Portions of paragraphs (d) through (h)
of proposed § 122.71 have been moved
to § 122.60. These monitoring
requirements are mandatory for all
permittees and as such properly appear
in the standard NPDES permit
conditions. They are discussed under
§ 122.62(i) below. .

Section 122.60(f) contains the 24-hour
reporting requirements for NPDES. This

paragraph is intended to coordinate
with the reporting requirements under

§ 122.7(1). The proposal required 24-hour
reporting of unanticipated bypasses if
the permittee wished for the bypass not
to be “prohibited.” This requirement has
been coordinated with the 24-hour
reporting duties and therefore now
applies in all instances regardless of*
whether the bypass will be “prohibited.”
Similarly, in the proposal upsets only
had to be reported if the permittee
wished to establish an affirmative
defense to an enforcement action for
noncompliance. This 24-hour reporling
duty has now also been coordinated
with the other 24-hour reporting duties
and is mandatory in all instances where
the upset causes any effluent limitation
in the permit to be violated. Finally, the
Director may now specify in the permit
any other pollutant which he or she
wishes to be reported within 24 hours if
a maximum daily discharge limitation is
violated.

Section 122.60(g) contains provisions
covering bypass. The paragraph has
been extensively redrafted for clarity. In
general, the paragraph now clarifies that
bypass which causes violation of
effluent limitations is prohibited; the
proposal appeared to place the
presumption in favor of approval of a
bypass. Consequently, ten day advance
notice of any anticipated bypass which
may violate effluent limitations is now a
requirement in all cases, and not simply
an optional mechanism for obtaining
“approval” of an otherwise prohibited
bypass. Similarly, EPA has deleted the
statement in proposed § 122.68(c){3) that
“if there is any doubt” as to the
necessity for the discharge, enforcement
action may be taken. Finally, the
reorganized section clarifies the
applicability of the requirement that
backup equipment be available to
prevent bypass. In general, bypass will
not be excused except in extreme
situations, and the lack of adequate
backup equipment for downtime periods
will not be a defense unless the
permittee could not have anticipated the
need for such equipment at the time the
facility was constructed. Similarly,
although in general bypass which does
not exceed effluent limitations is not
prohibited, this is true only if the bypass
also was necessary for essential
maintenance.

§ 122.61 Additional conditions
applicable to specified categories of
NPDES permits.

(1) Section 122.61(a) requires existing
industrial permittees to notify the
Director when some aclivity has
occurred or will occur, causing them to

_discharge toxic pollutants at a level
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exceeding five times the level reported
in the permit application. Permittees
must also notify the Director if they
begin to use or manufacture a toxic
pollutant which they did not report in
the permit application. This requirement
has been changed from the proposal

(§ 122.68(a) in Part III of the June 14,
1979 Federal Register (44 FR 34393))
which established permit limits at five
times the reported level or detection
limit. In response to a large number of
comments on this section, EPA has
changed its approach towards
controlling pollutants not limited in
permits. A detailed discussion of the
new section and the comments received
on the proposal appears elsewhere in
today’s Federal Register in the preamble
to the public notice of the consolidated
application forms.

{2) Section 122.61(b) specifies
conditions applicable to all POTWs.
They were proposed as § 122.69(d)(1). in
the section titled *“Applicable
limitations, standards, prohibitions, and
condilions.” Rather than leaving them as
requirements for permit writers to
specify on a case-by-case basis, they
were moved, without substantive
change, to this section because they are
applicable to all POTWs.

§ 122.62 Establishing NPDES permit
condjtions.

(1) We have divided proposed
§ 122.69(a), which listed required
limitations, into two paragraphs,

§ 122.62(a) and (b). Section 122.62(a)
contains requirements for technology-
based limitations, to be imposed either
on the basis of guidelines or case-by-
case under § 125.3. It also specifies
requirements concerning new source
performance standards which were
proposed as § 122.69(c).

(2) Seclion 122.62{c) modifies the
proposed § 122.69(b) by deleting the four
dates in proposed Appendix A
(September 30 and December 31, 1980
and March 31 and June 30, 1981) and
replacing them by a single date
identified in the text of § 122.62(c),
which is June 30, 1981. Any permit
issued on or before June 30, 1981 to any
dischargers in an industrial category
listed in Appendix A must contain a
reopener clause as provided in this
section. This will ensure incorporation
of the requirements of effluent
guidelines into permits issued to these
dischargers. Any permit issued after
June 30, 1981 to these dischargers must
meet the requirements of sections
301(b)(2) (A), (C), (D), (E). and (F) of the
Clean Water Act, whether or not
applicable effluent limitation guidelines
have been promulgated for those
industries.
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The effect of the revision from the
proposal is to extend the time during

- which permit writers may wait for

promulgation of guidelines before

This change Lias been made for several
reasons.
First, many-commenters expressed

concern thatin the absence of -~

guidelines, permit writers would begin
setting BAT limits on a case-by-case
basis, resulting in a lack of uniformity.
As a solution, two commenters
supported allowing the permitting
authority to extend expired permits until
applicable guidelines are promulgated.

The dates in proposed Appendix A
were derived by.adding 18 months to the
effluent guideline promulgation dates set
in the original NRDC Consent Decree.
Due to the enormity of the task, it .
became evident that EPA would not be
able to meet that ambitious schedule.
Therefore, the promulgation dates were
delayed substantially in the modified
Consent Decree on March 9, 1979.
Furthermore, a moderate slippage .
beyond the new deadlines is likely for
some industries. As a result, some
guidelines will be promulgated after the
applicable dates in proposed Appendix
A. - - T

To maximize the usage of effluent
guidelines by permit writers, the
September 30 and December 31, 1980
and March 31, 1981 dates in proposed
Appendix A have all been extended to -
June 30, 1981 in the final regulations.
Due to the statutory deadline of July 1,
1984, the June 30, 1981 date is the latest
date by which it would be reasonable to
wait for promulgation of guidelines.
After that date, permits must require
compliarice with sections 301(b)(2) (A),
(C), (D). (E), and {F) of CWA, whetheror
not guidelines have been promulgated.

In conjunction with revising the
expiration dates for short-term BPT
permits, EPA is revising one other |
aspect of its second round permits
policy. On page 25 of “Policies and
Guidance for Issuing the Second Round
of NPDES Permits to Industrial
Dischargers” (July 1978), EPA directed
EPA Regional offices to issue only short-
term permits to primary industries
unless BAT guidelines for toxics were
promulgated. (States were allowed to
issue long-term permits with reopener
clauses, provided ‘that the.permits .
required BAT and BCT, based upon best
engineering judgment). EPA is now -
rescinding this directive.

As of today, EPA permit writers may
issue long-term permits to primary .
industries even if guidelines have not
yet been promulgated, provided that the
permits require BAT and BCT and
contain reopener clauses. The reason for

this change is that the July 1, 1984
deadline for compliance with BAT and
BCT is two years closer than it was
when the Second Round Permit Policy

‘writing permits requiring BAT and BCT. - was written. In some situations (for .

example, when the applicable guideline
is not likely to be promulgated by July
1981) it may be appropriate to jssue a
long-term BAT permit, rather than to
issue a short-term permit for a very
short period of time and then issue a
long-term permit soon afterwards.

In general, EPA continues to

- encourage EPA (as well as State) permit
. writers to issue short-term permits (or,

where necessary, extend them
administratively under section 558(c) of
the Administrative Procedures Act or
analogous State Jaw) to primary
industry dischargers until BAT
guidelines are promulgated or until July

1, 1981 (see § 122.53(c)). However, EPA -

permit writers are now being given the
same flexibility as State permit writers
have had to issue long-term BAT and _

BCT permits, based on best engineering .

judgment, in appropriate eircumstances.
The .proposal also required the

_ reopened permit to be modified to

include "any other requirements of
CWA then applicable,” and stated that
the reopened permit ¢ould be “modified
or, alternatively, revoked and reissued.”
These provisions are inconsistent with
-the provisions of § 122.15 and, because

they are not required by paragraph 10 of

the NRDC v. Train settlement -
agreement, they have been deleted. The
reopener clause now requires that “the-
permit shall be modified or revoked and
teissued to conform to that effluent
standard or limitation.”

(3) Section 122.62(d) (proposed
§ 122.69(f)) lists water quality standards
and State requirements in addition to or
more stringent than technology-based
standards or limitations. Proposeéd
§122.69(f)(10), which included
technology-based limitations on
pollutants not limited in guidelines, has

" beer deleted from this paragraph,

because such limitations are ngw
covered by expanded § 122.62(a).

In response to a comment that
proposed § 122.69(f)(3) was overbroad,
EPA has-amended § 122.62(d)(3) to
provide that an NPDES permit will not
include more stringent conditions of a
State certification which has been
stayed by a court of competent  _
jurisdiction or by an appropriate State
agency. EPA will include in the permit,
however, any more stringent conditions
necessary to'meet EPA’s obligation
under § 301(b)(1)(C) of CWA.

. (4) Section 122.62(e) requires permits
to contain limits controlling all toxic
pollutants which either are reported at
levels exceeding BAT or are used or
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manufactured at the facility. Limits may
be placed directly on these toxic ,
pollutants, or indirectly on other !
pollutants if those limits will result in
equivalent treatment of the toxic
pollutants. This provision is included in
the final regulations as a result of a

- change in the Agency’s approach toward

controlling pollutants not limited in
permits. In the preamble to the
regulations proposed in Part III of the
June 14, 1979 Federal Register (44 FR
34393), EPA expressed the policy that
permits should control all significant
pollutants, and that the proposed
application-based limit {proposed

§ 122.68{a)) was designed only to conitrol
unexpected pollutants. In response to a
large number of comments, EPA now
distinguishes between pollutants that
should be controlled by the permit and
all other pollutants, which are regulated
only by the requirement that permittees
notify the Director when their discharge
does or will exceed five times the
reported level or detection limit of toxic
pollutants (§ 122.61(a}). A more detailed
discussion of these regulations appears
elsewhere in today’'s Federal Registor, in
the preamble to the public notice of the
consolidated application forms.

(5) Section 122.62(g} is a new
provision which requires permit writors
to specify which pollutants will require
24-hour notice under § 122.60(f)(3) to the
Director when their maximum daily
discharge limitations are violuted. This
is a change from the proposal
(§ 122.11(h)) which required 24-hour
reporting for toxic pollutants and
hazardous substances, Because in some
cases toxic pollutants and hazardous
substances will be controlled by limits
on other pollutants, permit writers must

be able to require 24-hour reporting for

these other pollutants. In addition, the
Director may specify any other pollutant
as one which must be reported if a
maximum daily discharge limitation is
exceeded. 4

(6) Section 122.62(h) specifies that
NPDES permit durations must comply
with § 122.64. All provisions of Subpart
D which contain requirements for how
permits must be written are cross-
referenced in section 122.62.

(7) Monitoring. Section 122.62(i)
(proposed § 122.71) specifies the
monitoring requirements that must be
placed in NPDES permits. Proposed
§ 122.71, “"NPDES requirements for
recording and reporting of monitoring
reports” (sic) has been deleted and its
provisions placed in this section and
§§ 122.7 and 122.60 to conform to the
organization of the consolidated
regulations. The requirement to report
all monitoring and the statements of the

-
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potential liability for falsifying
monitoring results under the Clean "
Water Act have been moved to final
§ 122.60 (conditions applicable to all
NPDES permits), with only minor
wording changes.

Proposed § 122.71(d) is deleted from
the final regulations. This provision
encouraged permittees to request that
additional monitoring requirements be
placed in their permits when they felt
that the conditions in their draft permits
were not sufficient to yield
representative data. It was deleted
because section (g} of proposed § 122.71
(retained with minor wording changes
as § 122.60(f}(2)) required that
permittees use all monitoring results in
calculating compliance with permit
limits, including any results from
monitoring more frequently than
required by the permit. Therefore,
permittees may undertake additional
monitoring to yield more representative
results without requesting permit
modifications. (The general requirement
that monitoring be representative now
appears in § 122.7, applicable to all
programs).

Other provisions of proposed § 122.71
appear in final § 122.62(i). Certain
changes have been made in this
paragraph to correspond to the Agency's
policy concerning the use of test
methods which are approved under 40
CFR Part 136 and which are used in the
development of effluent standards and
limitations. Specifically, the final
regulations state that permits must
require monitoring using test methods
approved under 40 CFR Part 136, for all
pollutants having approved test
methods, and that permits must specify
a test method to be used in monitoring
for pollutants not having approved test
methods. (Approved test methods
include any alternate test method
approved by the procedures in 40 CFR
Part 136; therefore the additional
language in proposed § 122.71(b)(1) is
unnecessary and is deleted.) The major
change from the proposal is the deletion
of the requirement that the Director
specify monitoring test methods to
correspond to the test methods used in
developing effluent limitations,
proposed § 122.71(b)(3) and (4). This
requirement has been deleted because it
is not always appropriate to constrain
the choice of monitoring methods to
those used in developing effluent
guidelines. Additional provisions im the
proposal which required the permit to
specify any test methods and sampling
frequency required by standards or
guidelines (proposed §§ 122.71(b)(3), (4),
and 122.71(c)) have been deleted
because the general requirements of

§ 122.62 that permits correspond to
standards and guidelines will ensure
that these requirements (which are
unusual in standards and guidelines)
will be incorporated into the permit.

The final regulations relain the
proposed provision allowing the
Director to specify monitoring
requirements for pollutants reported in
the application form but not limited in
the permit. The proposal appeared in
Part III of the June 14, 1979 Federal
Register (44 FR 34393) as a part of the
proposed consolidated application
forms. Final § 122.62(i}(1)(iii) retains the
provision as one example of additional
monitoring requirements the Director
may specify in the permit.

The requirement for specifying in
permits a schedule for submitting
monitoring results, alluded to in
proposed § 122.14(d) but inadvertently
dropped from proposed Subart D, now
appears in § 122.62(i)(2} and follows the
requirement that the minimum frequency
be once per year, with cerlain
discharges requiring more frequent
reporting, as in the final NPDES
regulations published on June 7, 1979
(§ 122.23(a), 44 FR 32910).

(8) Section 122.62(j) contains the
requirement for permits to require a
pretreatment program from POTWs.
Minor wording changes have been made
from proposed § 122.69(d). Other parts
of proposed § 122.69(d) are incorporated
in § 122.61(b).

(9) Best management practices, The
comment following the requirement for
permits to contain management
practices (proposed § 122.69(g), now
§ 122.62(k)) has been deleted as
unnecessary; however, the examples of
management practices are still
applicable. It should be noted that
separate requirements for developing a
Best Management Practices program are
contained in Part 125, Subpart K.

(10) “Anti-backsliding."” Proposed
§ 122.68(i) (now § 122.82(1)) reflects
EPA's “anti-backsliding policy” as
initially modified in the NPDES
regulations. This policy prohibits the
renewal or reissuance of NPDES permits
containing interim effluent limitations
less stringent than those imposed in the
previous permit. The three exceptions
applied only when both (1) the previous
permit limitalions were made on a case-
by-case basis under section 402(a)(1) of
CWA in the absence of promulgated
effluent guidelines, and when (2) the
subsequently promulgated efiluent
guidelines were less stringent.
Numerous comments were received
asserting that the provision was unduly
restrictive. One commenter noted that
the proposed regulation could be
construed to “lock” dischargers into
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maintaining a fixed treatment efficiency
even when maintenance of that
efficiency level was not necessary to
comply with applicable effluent
guidelines. EPA reconsidered the “anti-
backsliding" rule and has added two
new exceplions. The first, § 122.62(1)(4).
explicitly states what was implicit
before: less stringent limitations may be
appropriate when there has been a
material and substantial change in the
circumstances on which the previous
permit was based which would
constitute grounds for permit
modification or revocation and
reissuance. The second new exception
to the rule, § 122.62(1)(5), allows
reducing permit limitations to
correspond to subsequently-
promulgated guideline limitations when
increased production significantly "
reduces treatment efficiency. This
exception will, in effect, allow
dischargers that have constructed
treatment facilities which are capable of
treating increased discharges resulting
from a substantial increase in
production to take advantage of this
“banked” treatment efficiency as long as
doing so will still allow them to meet
permit limits based on subsequently
promulgated effluent guidelines.

(11) Privately owned treatment works.
Discharges of pollutants are within the
jurisdiction of CWA whether they are
made directly or indirectly into
navigable waters. See United Stales v.
Granite State Packing Co., 343 F. Supp.
57 (D.N.H. 1972), aff'd. 470 F.2d 303 (1st
Cir. 1972). Some dischargers, however,
arrange for other private companies to
treat their wastes before discharge into
navigable waters. Although all these-
dischargers technically require NPDES
permits‘under CWA, controls usually
are most appropriately applied at the
point of treatment. In recognition of this
fact and in response to comments
critical of a requirement that users of
privately owned treatment works obtain
NPDES permits, EPA has made several
changes that affect these users. We have
added a new subparagraph (m) to
authorize the permit writer to include in
the permit issued to a privately owned
treatment works any conditions
expressly applicable to any user, as a
limited co-permittee, that may
reasonably be necessary to ensure
compliance with applicable
requirements of the NPDES program. For
example, a permit issued to a treatment
works might require each user to notify
the Director if it begins or expects to
begin to use or manufacture a toxic
pollutant not reported in the permit
application. The permit writer
alternatively may issue separate permits
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to the treatment works and to the users,
or may require any user to submit its
own permit application. The Director’s
decision to (1) impose no conditions
applicable to the users, (2) impose
conditions on one or more users, (3)
issue separate permits, or (4).require
separate permits, and the basis for the
decision, must be included in the fact
sheet prepared for the draft permit, This
discretionary authority should provide
the Director sufficient flexibility both to
ensure compliance with applicable
standards and limitations and to
minimize any administrative burdens.
Proposed § 122.64 has been amended by
adding a new provision (now

§ 122,53(d)(3)) that requires the privately
owned treatment works to identify in its
permit application all users of the
treatment works. Sections
122,51(c)(2)(b)(ii) (amending proposed

§ 122.63(a)) and 122.53(a) (proposed

§ 122.64(a)) exclude users from having to

apply for and obtain a permit, exceptas

the Director otherwise may require
under § 122.62, Finally, EPA has
amended proposed § 124.11(b)(1) to add
a new subparagraph (now

§ 124.10(c)(2)(v)) to require that public
notice of permits be sent to users
identified in the permit application
submitted by the privately owned
treatment works. These requirements
apply prospectively, so that only after
the effective date of these regulations
will privately owned treatment works
have to identify their users in their
permit applications and permit writers
be required to choose whether to impose
permit conditions or application
requirements on such users under

§ 122.63(m). (Of course, permit writers,
in appropriate cases, may determine
that it is unnecessary to impose any
permit requirements on the users of the
treatment -works.) Existing permits held
by privately owned treatment-works,
however, may contain conditions”
applicable to their users (whether ornot
the users are identified in the permit).
Permitting authorities will continue to
enforce those conditions. See the
Decision of the General Counsel No. 43 .
(Friendswood Development Company).

§ 122.63 Calculating NPDES permit
condjtions.

(1) Section 122.63(b) sets requirements
for calculating permit limits on the basis
of the actual production of the facility.
The regulation has been reworded with
no substantive change from the
proposed § 122.70(a)(2), including the
comment. Additionally EPA has now
specified that the time period for the
production must correspond to the time -
period for the permit limit. For example,
permit limits usually are written for a

maximum daily discharge, and an
average monthly discharge which is
usually lower by a factor of 1.5 or 2.
Therefore, a one-month production
figure should be used to calculate the
average monthly discharge limitation, or
a one-day production to calculate the
maximum daily limitation.

(2) Paragraphs (c), (d), and (e), have
been reworded from the proposal with
no substantive change. The definitions
in proposed § 122.70(c) have been
reworded somewhat and moved to the
definitions section. -

The definitions of “average monthly
discharge limitation,” “average weekly
discharge limitation,” and “maximum
daily discharge limitation” all use the
term “daily discharge,” which is also
defined. This has allowed the
elimination of duplicate wording in the
definitions and has made the terms more
nearly parallel.

(2) Paragraph 122.63(f}) (proposed
§ 122.70(c) and (d)) now provides permit
issuers greater flexibility in using
concentration limits. Whenever
appropriate, permits may include a
concentration limit in addition to a mass

. limit. Limitations expressed exclusively

in terms other than mass may be used
(1) when applicable effluent guideline
limitations are expressed other than in
mass; (2) when on a case-by-case basis
the mass of the discharge cannot be.
related to production or other measures

‘of operation, and dilution will not be

used as a substitute for treatment; or (3)
for pH or other pollutants which cannot
appropriately be expressed as mass. For
example, total suspended solids
discharges from certain mining
operations may be unrelated to
measures of operation. Finally, a permit
can always contain a non-mass limit in
addition to a mass limit, and the
permittee must comply with both.

(3) § 122.63(i) (proposed § 122.70(i))
concerns requirements for placing
limitations on internal waste streams.

The provision now requires the permit
writer to include in the fact sheet under
§ 124.56 the unusual circumstances
which require the imposition of such
limits. This requirement will ensure that
the permittee and other interested
persons will be able to judge the reasons
why such limitations, which are to be
imposed only in exceptional
circumstances, are being used in each
case.

§ 122.6¢ Duration'of certain NPDES
permits. ' ,

This requirements section has been
modified by deleting the dates in

- proposed Appendix A and replacing

them in the body of the regulation with
the single date of June 30, 1981. The -
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reasons for this change are dlscussed in
the preamble to § 122.62(c).

§ 122.66 New sources and new
dischargers.

(1) Paragraph 122.66(d)(2) (proposed
§ 122.81(d)) governing exclusions from
the'protection period has been modified
slightly to clarify that the Director may
impose any permit limit in conformance
with § 125.3 on a toxic pollutant or
hazardous substance not controlled by
new source performance standards
during the protection period, thus
including limits imposed on a cage-by-
case basis as well as those required by
effluent guidelines.

(2) Proposed § 122.81{(d)(3) (now
§ 122.66(d)(3)) required that permittecs
with a 10 year "protection period”
pursuant to § 122.81(d)(1) be in
compliance with all applicable
requirements immediately upon the
expiration of the protection period.
Some commenters were concerned that
when new requirements were

. promulgated a short time before the

expiration of the protection period this
section could force dischargers to shut
down pending construction of treatment
facilities necessary to achieve
immediate compliance. EPA recogmzes
this concern and has revised final

§ 122.66(d)(3) to allow additional time,
for compliance, but only when
necessary to comply with requirements
promulgated less than 3 years before the
expiration of the protection period. This
three-year period parallels the
requirements of sections 301(b)(2)(D)
and (F) of CWA, which allow
dischargers up to three years to comply
with certain newly- promulgated efﬂuent
limitations.

(3) An additional change to proposed
§ 122.81(d)(4) (now § 122.66(d)(4)) allows
new dischargers which commenced
discharge before August 13, 1979 (the
effective date of the June 7, 1979, NFDES
regulations) to qualify for schedules of
compliance. (See further discussion‘in
the preamble to § 122.10(a).)

{4) Some commenters seemed
confused about the distinction in
proposed § 122.81(b) (how § 122.66(b}).
between construction that creates a new
source at the site of an existing source
and construction that only modifies the
existing source. Therefore, we have
clarified paragraphs (b)(1) and (b)(2) to
emphasize that construction of a new
source requires construction of a new
building, structure, facility, or
installation. Construction that alters,
replaces, or adds to existing process or
production equipment without creating
these separate, physical entities is
merely a modification subject to
§ 122.15. For example, the construction
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of an additional digester within an
existing building at a pulp mill to
increase plant capacity would be a
modification, whereas the construction
of a separate building to produce
inorganic chemicals at the site of an
existing organic chemicals plant would
create a new source.

(5) Section 122.66{c) (proposed
§ 122.81(c)) contains several minor
changes to conform to the Conncil on
Environmental Quality’s regulations for
implementing the procedural provisions
of NEPA, 40 CFR Parts 1500-1508. Those
regulations include a requirement that
agencies prepare a finding of no
significant impact, rather than issuing a
“negative declaration” where an
environmental assessment has been
prepared which indicates that an
environmental impact statement (EIS) is
not needed. Thus the final section
substitutes the phrase “finding of no

. significant impact™ where the proposal

required a “negative declaration.”

Section 122.65(c){4)(ii) (proposed
§ 122.81{c})(4)(ii)} barred on-site
construction for new sources for which
an EIS was not required until 15 days
after issuance of a negative declaration.
This paragraph has been changed to
state that on-site construction shall not
commence until 30 days after issuance
of a finding of no significant impact, to
allow for public comment in line with
CEQ’s NEPA regulations at 40 CFR
§ 1501.4(e), and EPA’s regulations
implementing CEQ's regulations at 40
CFR § 6.400(d). CEQ's regulations, 40
CFR § 1501.4{e), provide in certain
circumstances that no action shall be
taken until 30 days following the
issuance of a finding of no significant
impact to allow for public review. EPA
‘has decided that this rule shall apply in
all cases where a finding of no
significant impact has been issued, in
line with the public review procedures
for final environmental impact
statements.

Proposed § 122.72.

Proposed § 122.72, which contained
NPDES noncompliance reporting
requirements, has been moved to
§ 122.18. The substance of the proposed
section has not changed. All of the
noncompliance reporting requirements
for each program have been
consolidated in § 122.18.

Proposed § 122.83.

EPA has deleted § 122.83 of the
proposal, “Special considerations under
Federal law.” However, EPA-issued

.NPDES permits must still reflect
requirements of other applicable Federal
laws or regulations under section
301(b}(1}{C} of CWA, as incorporated in

§ 122.61{g)(5). In addition, all EPA-
issued permits must reflect requirements
of other Federal laws or regulations, as
listed in § 122.12 and as further
discussed in the accompaning preamble
discussion.

Appendices

New appendices have been added
(and modifications have been made to
Appendix A, discussed in the preamble
to § 122.62(c)). Appendix B lists criteria
for concentrated animal feeding
operations under § 122.54 and Appendix
C lists criteria for concentrated aquatic
animal production facilities under
§ 122,55, Appendix D lists several tables
of pollutants required to be tested by
existing industrial dischargers under
§ 122.53(d), discussed in the preamble to
the consolidated application forms
elsewhere in today's Federal Register.

Table VIL.—Relationship of June 7 Part

122 to Today's Regulations
Summary of Changes from Part 122 of
the June 7 Regulations

EPA has developed the Table VII for
use by readers who are familiar with
Part 122 of the final NPDES regulations
published on June 7, 1979 (44 FR 32854).
The table shows the new numbering of
each section of Part 122 of the June 7
regulations, and shows what changes,
additions, and deletions have been
made to the paragraphs and
subparagraphs of each section. We hope
that this table will provide a guide to a

- more detailed examination of the

changed regulations themselves. The
table is organized as follows:

o The first column lists each
paragraph or subparagraph of the June 7
regulations in order.

» The middle column, in the first
phrase, gives the subject of the June 7
paragraph or subparagraph in a few
words. The second phrase gives a
summary indication of changes from the
June 7 regulations.

¢ The last column lists the paragraphs
or subparagraphs of today's regulations
corresponding to the contents of the
paragraph or subparagraph of the June 7
regulations in the first column.

¢ Each June 7 section heading (for
example, Purpose and scope) is listed
separately and italicized. At the end of
each June 7 section, any additional
paragraphs in the corresponding section
of today's regulations are Jisted. A blank
in the first column indicates that the
paragraph is competely new. A
bracketed reference to a paragraph of
the June 7 regulations in the first column
indicates that the paragraph has been
moved into the corresponding section of
today's regulations from some other
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section of the June 7 regulations. In both
instances no explanation appears in the
second column. This is because the
bracketed June 7 paragraph is also
listed, and explained, in the place where
it originally appeared, and because
completely new material is fully
addressed in this preamble. These two
devices ensure that all additional
changes and reorganizations pertaining
to a section of the June 7 regulations are
noted at the end of the section.

BILUNG COOE 6580-01-H
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TABLE VII

RELATIONSHIP OF 'JUNE 7 PART 122 TO TODAY'S REGULATIONS

June 7 Paragraph

Number

§122.1

§122.1(a)
§122.1(b)

§122.1(b) (3)

§122.1(c)

§122.1(d)

§122.1(d)
[Comment]

§122.2
§122.2(a)
§l22;2(b)
§122.2kc)
§122.2(d)‘ :

§122.2(e)

US EPA ARCHIVE DOCUMENT

Pl

-

Subject and Any Changes

Purpose and Scope

Covérage of NPDES.
Reworded, no substantlve

change

Coverage of 122, 123, 124.°
Reworded, no substantive
change -

Coverage of 125 by States.
.Moved to Part 123

Permits mplement the law.
Deleted, duplicates other
provisions

Permits issued by RA or State

Director. .
Deleted, dupllcates
deflnltlons

RA and State Director 1nclude

delegees. ‘ :
Deleted, -duplicates
definitions

Law authorizing NPDES permits.
Minor wording changes

301(a) of CWA.
Minor wording changes

402(a) (1) of CwA.
Minor wording changes

318(a) of CwWA.
Minor wording changes

405 of CwWA.
Minor wording changes

402(b), 318(b) -& (c), 405(c) of CwA.
Minor wording changes
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Today's Paragraph
Number (s)

§122.1, §122.2,
§122.51

§122.1(a)(iii)

e

§122.1(b)

§123.7(d)

§122.51
§122.51(b) (1)
§122.51(b) (2)
§122,51(b) (3)

§122,51(b) (4)

*§122.51(b) (5)
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TABLE VII )

RETATIONSHIP OF JUNE 7 PART 122 TO TODAY'S RBEGULATIONS
(Continued) -

-

June 7 Paragraph Today's Paragraph

Number Subject and Any Changes Number (s)

§122,2(f) 404 of CwWA. §123.1
Moved to Part 123

§122.2(g) 304(i) of CWA. §122.51(b)(6)
Minor wording changes

§122.2(h) 501(a) of CwA. §122.51(b)(7)
Minor wording changes

§122.2(1i) 101(e) of CwA. §122.51(b)(8),
Minor wording changes §122.1(e)

§122.3 Definitions §122.3, No longer with

paragraph numbers

§122.3 Other terms defined in CWA. §122.3

[Comment] Minor wording changes; comment
incorporated

§122.3(a) "Act" CWA used instead
Deleted, CWA used instead

§122.3(b) "Administrator® §122.3

i Added: "or an authorized
_ representative"

§122.3(c) "Application" §122.3
Minor wording changes

§122,3(4) "Applicable standards and §122.3

limitations"

Minor wording changes

§122.3(e) "Approved State program™ §122.3
Most of definition deleted

§122.3(f) "BMPs" §122.3
Minor wording changes;
combined with 404

§122.3(h) "Direct discharge™ §122.3

Minor wording changes
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TABLE VII . - -
RELATIONSHIP OF JUNE 7 PART 122 TO TODAY 'S REGULATIONS I
(Continued)

June 7 Paragraph . S ' \ Today's Paragraph
Number * . Subject and Any Changes ' .~ Number(s)

§122.3(i) . Director” ) : §122.3
Comment incorporated into-text

§122.3(3) .. "Discharge" ‘ - §122.3
o Minor wording changes \

§122,3(k) ' _ "Discharge of a pollutant" . . §122.3
Minor wording changes :

§122.3(1) . "DWR" ' §122.3
Minor wording changes

§122.3(m) ’ "Effluent 1imitation® §122.3
: Minor wording changes :

§122.3(n) "Enforcement Division Director"
. Deleted as duplicative

§122.3(p) - "Indirect discharger" . §122.3
" Minor wording changes

§122.3(q) "Interstate agency” . . §122.3
. Minor wording ch{emges

§122.3(s) "NPDES" ‘ §122.3
‘ Added: ‘"pretreatment” .

§122,3(t) "Navigable waters" . ,
Term is deleted: minor wording
changes for definition of "waters

; of the United States” .

§122.3(u) "New discharger" §122.3

' Includes indirect discharger

switching to direct discharge, and

mobile point sources which move

(e.d., drilling rigs)

§122.3(v) - © "New source" ‘ - §122.3
. Minor wording changes, comment -
deleted :

US EPA ARCHIVE DOCUMENT
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TABLE VII
RELATICNSHIP OF JUNE 7 PART 122 TO TODAY'S RK-‘:UIA’!.‘IGNS
(Continued)

" June 7 Paragraph Today's Paragraph
Number Subject and Any Changes Number(s)

§122.3(w) "Permit" §122.3
Reworded; includes general pemit;
excludes draft and proposed pemmits

§122.3(x) "Person" §122.3 -
. : Reworded, no substantive change

- §122,3(z) "Pollutant" §122.3
Minor wording changes; comment
incorporated into note

§122.3(aa) "Process wastewater” §122.3
Same
§122.3(bb) " pOTW" "§122.3

Reworded, no substantive change

§122.3(cc) "Regional Administrator” §122.3
Minor wording changes

.§122.3(4d) "Schedule of compliance® §122.3
Minor wording changes

§122.3(hh) "State” §122.3
Minor wording changes

§122.3(1i1) "State Director” . §122.3
Minor wording changes

§122.3(3j) : "Variance" §122.3
Added: now includes modifica-
tions of time deadlines

- §122,3(kk) "Waters of the United States" §122.3
Now defined; wording changes,
clarifying treatment ponds

exclusions
[§122.16(c)(3)] "Average monthly discharge §122.3
limitation"
[§122.16(c) (4)] "Average weekly discharge §122.3
limitation"
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A TABLE VII
RELATTONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
: -(Continued) - )
June 7 éaragraph - ‘ - Today's Paragraph
Number °~ Subject and Any Changes ' Number (s)
[§122.16(c) (1)] ““Continuous discharge" §122.3
"Daily discharge" = §122.3
“Draft permit" S s122.3
“Effluent limitations guideline” §122.3
"Facility or activity" §122.3
h "General permit" | ' - §122,3
z "H:azardous'substance" - : §122.3
L | "Major facility" . " §122.3
z b[§'122.16(c,)(2)] " "Maximm daily discharge limitation" §122.3
:' "Cwﬁer or operator” ’ . §122.3
u "Primary indusfry"’ ‘ : §122.3
o ‘ "Privately owned treatment works" \5122.3
a . "proposed permit" ' §12é.3
L "Recommencing .dischan.ger" ' §122.3
a "géwﬁdary industry® ‘ “. . §122.3
: "Site" ’ ‘ §122.3 )
u "Stat'e/EPZ_& Agreement" §l'22.3
“ ';Toxic pollutant” | , §122.3
<) [5122.3(t) (6)] " "Wetlands® = . §122.3
E s122.4 - Exclusions \ §122.51(c) (2)
m 5122.4(a)(i) s Sewage fraom vessels; §122.51(c)(21(1':)‘
. ‘ Added: when secured to a storage
m < or seafood facility ) »
: §122.4(a)(§') 404. . . | §122.51(c)(2)(ii)
) Same
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TABLE VII
REIATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued) _

- June 7 Paragraph Today's Paragraph
Number Subject and Any Changes Number (s)
§122.4(a)(3) Indirect dischargers. §122,51(c)(2)(iii)
Part of comment incorporated
§122.4(a)(4) Silvicultural. §122.51(c) (2) (v)

Minor wording changes
§122.4(b) . State regulation not precluded. §122.1(f)
Minor wording changes
. Inclusions ~ a specific list. §122.51(c) (1)
Exclusions - ordered by on-scene §122.51(c)(1iv)
coordinator. )

Exclusions ~ irrigation return flows. §122.51(c)(vi)

§122.,5 Signatories §122.6

§122.5(a) Permit applications. §122.6(a)
Same

§122,5(b) Reports; authorization. §122.6(b)
Added: a position can be
authorized

§122,5(c) Changes to authorization. §122.6(c)

Reworded: submitted prior to or
together with reports

§122,5(d) Certification. §122.6(d)
Same; comment deleted

§122.5(e)” Applicable to States.
Still applicable to States; may
adopt equivalent language, taken
care of in general provisions of

Part 123
§122.10 Application for a pemmit §122.4, §122,53
§122,10(a) . Who must apply. 5 §122.4(a), §122.53(a)

Minor wording changes

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=
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TABLE VII ‘
RELATIONSHIP OF JUNE 7 PART' 12Z 70 TODAY'S REGULATICNS
(Contmued)
June 7 Paragraph . ' - Today's Paragraph
Number _Subject and Any Changes. : ' Number (s )
§122,10(b) (1) , Reapplication when increase discharge.

Deleted - .now grounds for
‘modification, Director may require
-new application, see §124.5

§122,10(b)(2) ; Expiring permits - 180 day rule. .§122.53(c)
P Same for POIWS; reworded:
o phasing-in for new application

forms
§122.10(c)- . . New discharger. §122.53(b)
Minor wording changes - -
Who applies? : §122.4(b) .

Operators must apply

[§122.11(a)] Ccmpleteness. T §122.4(c)
- Permit can't be 1ssued until
application is complete, to
Pirector's satisfactiomn '

Information requirements.- - §122.4(d)
Lists information requ1red‘ in :
Form 1

’ Reoordkeeping. §122.4(e)

Requires applicants to keep data. -
used for applications for three
years

Information requirements for §122.53(d)°
existing industrials.
Lists information required in -
 Form 2c

. Information fram animal feedlots & . §122.,53(e)
ﬁlshfarms :
Lists information in Form 2b

. ' Information fram POTWs [Resewédi. §122,53(f)
Will list information in Form. 2a . ‘

Information from new industrials §122.53(g)
. " [Reserved].
- . Will list information in Form 24

US EPA ARCHIVE DOCUMENT
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TABLE VII
RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATICNS
(Continued)
June 7 Paragraph Today's Paragraph
Number Subject and Any Changes Number (s)
[§124.12] Special provisions for new sources. §122.53(h)
Minor wording changes
[§124.51(a), (b)] Variance requests by non-POTIWs. §122.53(1)
Reworded, no substantive change
[§124.51(a),(c)] Variance requests by POTWs. §122.53(j)
Reworded, no substantive change
[§124.51(d)] Expedited variance procedures. §122.53(k)
h Reworded, time specified after
notice is received (instead of
z "before draft permit is formulated")
added: draft or final permmit may
m contain alternative limitations;
z camment deleted
: §122.11 Permit issuance, effect of a permit  §122.13
u §122.11(a) Application completeness. §122.4(c)
o i Reworded, no substantive change
(A s122.11(p) Final EPA action. §124.19
' . Incorporated into 124
m §122.11(c) Compliance is compliance with CHWA. §122,13(a)
> ) Minor wording changes
) 5122.11(3) (1) Tssuance does not convey rights or  §122.13(b)
: privileges. ,
U‘ Same
u §122.11(4)(2) Issuance does not authorize injury. §122.13(c)
Reworded, no substantive change
< §122.11(d)(3) ISssuance does not preempt State law.
{ Deleted as redundant
n §122.12 Duration, continuation, transfer §122.5, §122.9,
LLl §122.14, §122.64
m §122.12(a) - Duration. §122.9(a)
Reworded; "modification etc."
: deleted as redundant
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS

June 7 Paragraph
Numbar

US EPA ARCHIVE DOCUMENT

§122.12(b) (1)
§122.12(b)(2)

§122,12(b) (3)

§122.12(b)(4).

§122.12(c)

§122.12(d)

§122.13
§122.13(a)

§122.13(b)
§122.13(c)

§122.13(d)

§122,13(e)

(Continued)

-

Subject and Any Changes. -

" Continuation by EPA.

Minor wording changes
Effectiveness of continued permits.
Minor wording changes -

Enforcement 'of continued permits.
Reorganized, no major
changes

Continuation by States.. -
Minor wording changes
Short-term permits. “

All dates in Appendix A are
June 30, 1981; rearrangement and

wording changes; parts of comments
deleted or moved to §122.62(c); no

BAT permits without toxics data.

Transfer.
Reworded: automatic transfers
under conditions similar to

§122.12(d); otherwise, permit must’

be modified to transfer

Prohibitions

Noncompliance with CWA.
' Minor wording changes

No State certification.
Minor wording changes

Regional Administrator objects.
_ Same : -
Nonattainment of water quality of
Statés. ‘ '

Minor wording changes

Impairing navigation.
Same
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Today's Paragraph
Number (s )

'§122.5(a)

§122.5(b)

§122.5(c)

§122.5(d)

- §122.64

§122.14, §122,7(1)(3)

§122.,52
§122.52(a)

§122.52(b)
§122.52(c)

§122.52(d)

§122.52(e)
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RELATTONSHTIP OF JUNE 7

June 7 Paragraph

-Number

§122.13(f)
§122.13(g)
§122.13(h)

§122.13(1)

§122.14

o §122.14(a)
a [Reserved]

> §’122.l4(b)
: §122.14(c)

ﬂ §122.14(d)

|

C

TABLE VII

(Continued)

Subject and Any Changes

Radiological waste.
Same

Inconsistent with 208 plan.
Minor wording changes

Ocean discharge.
Minor wording changes

Violation of water quality.
Change to prohibit any discharge
violating water quality standards;
new source must demonstrate
sufficient allocation before close
of public comment period, need not
prove "entitlement”

Conditions applicable to all permits

Incorporation by reference
requires specific cite.

[(Application-based limits].
Existing dischargers must notify
Director if they exceed five-times
levels reported in the application

Duty to comply.
Reworded, no substantive change

Permit may be modified.
Added: f£filing of a modification
request does not stay conditions

Toxic standards or prohibitions
Camment into standard permit terms,
§122.60(a)(1); requirement to
modify into modification §122.15
and into §122.62
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PART 122 TO TODAY'S REGULATIONS

Today's Paragraph

Number(s)

§122.52(f)
§122.52(g)
§122.52(h)

§122.52(i) and () .

§122.7, §122.60,
§122.61

§122.61(a)

§122.7(a)

§122.7(a), §122.7(f) -

§122.60(a) (1),
§122.15(a)(5)(ii),
§122.62(b)
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS

June 7 Paragraph
. Number -

§122.14(e)
§122.14(f)
§122.14(g)

§122.14(h)

§122.14(i)

§122.14(3)

§122.14(k)

§122.14(1)

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

(Continued)
S

Subject and Any Changes _

Reporting requirements.
No longer tied to causes for
modification;. causes spelled out
individually; Director's right to

request application in modification

(§124.5)

Right of entry, copying, etc. -
Minor wording changes

Operate: eff101ently.
Added: Trequires backup equ1pment
only to comply with permit; minor
wording changes

Noncompliance reporting.

Extensively rearranged, some
substantive changes.
Added: permits must specify
24~-hr. pollutants, others not
reported; planned changes and
anticipated non-compliance in
advance ’

Duty to minimize impact of
noncompliance,
Minor wordmg changes

Duty to halt activities. .
In §122.7; not a defense against
enforcement, §122.60; minor
wording changes

Bypass.
Rearranged, no substantlve change

Upset.
Comment partially incorporated,
no substantive change »
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Today's Paragraph
* Number (s)

§122.7(1)

§122.7(1i)

§122.7(e)

§122.7(1)(2), (1)(6),
(LY(7),

. §122.60(£) (3),
§122.62(g)

§122.7(4)

§122.7(c), §122.60(b)

§122.60(g)

§122.60(h)
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS

June 7 Paragraph
Number

[§122.10(a)]
[§122.11(d)]

[§122.20(b) (2)]
[§122.21(b)]
[§122.5(a)]
[T (s122.31(e) (1))
b3 (5122.12(d) (1)]
- | [5122.22(a)]
(@] [6122.22(c)]

a [§122.31(d)(2)]

[§122.21(c),
§122.22(d)]

< [§122.22(a), (b);
122.16(c)]

= [§122.14(k) (2) (iii),
(oW §122,14(1)(3) (iii)]

(Fy] (s122.15(a) (1)1

(Continued)

Subject and Any Changes

Duty to reapply.

Permit does not convey property
rights.

Duty to provide information to the
Director.

Monitoring must be representative.
Retaining records of monitoring.
Signatory requirements.

Reporting planned changes.
Reporting transfers.

Reporting monitoring results.

Reporting compliance with
construction schedule.

Reporting other information
previously reported falsely.

Listing of civil & criminal
penalities.

Monitor using 40 CFR 136.

Penalties for falsifying monitoring.

Penalties for false statements.

Monitoring reports.

24-hr. reporting for upset & bypass.

Application-based notification.

New users reporting by POTws.
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Today's Paragraph
Number(s)

§122.7(b)
§122.7(q)

§122.7(h)

§122.7(3)(1)
§122.7(3)(2)

§122.7(k)

§122.7(1) (1)
§122.7(1)(3)
§122.7(1) (4)
'§122.7(1)(5)

§122.7(1)(7)

§122.60(a)(2)

§122.60(c) (1)
§122.60(c) (2)

§122.60(d)

§122.60(e)

§122.60(£)

§122.61(a)
§122.61(b)
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RELATIONSHIP OF JUNE 7

June 7 Péragraph
Number

§122.15
§122.15

§122,15(a)

§122.15(b) -

§122.15(c)

§122.15(d) (1)

§122.15(d)(2j
§122.15(e)
§12§.15(f)(1)-(9)
5122.15(f)(10)

§122,15(£)(3)

-

. TABLE VII

(Continued)

Subject and Any Changes

Applicable limitations and
standards

"Applicable requirement."
Minor wording changes

'Effluent limitations and standards.

Clarifications, separation of

technology-based and other

standards; including new sources;

no substantive changes )

Short-term permits; reopener clause.
All dates in Appendix A are June 30,
1980, conforming changes here;
reopener - clause now only reopens
permit- to include guideline, not
all requirements of CWA

New source performance standards.
Wording changes, incorporated
into technology-based standards
section, no substantive changes

POTW notice of new users.
Moved to standard permit )
- conditions, comment incorporated

POTW pretreatment program.

Minor wording changes

POIW grant requirements.
Comment deleted :

Additional water quality standards.
Minor wording changes

Technology—based case-by-case limits.

Incorporated into §122.62(a)

‘State certification.

Added: if certification is
stayed, conditions under CWA
section 301(b)(1)(c)

HeinOnline -- 45 Fed. Reg. 33356 1980

PART 122 TO TODAY'S REGULATICNS

Today's Paragraph
Number (s)

' §122.8, §122.62

§122.8(b)

§122.62(a), (b)

§122.62(c)

§122.62(a)

 §122.61(b)

§122.62(3)
§122.62(n)
§122.62(d) (1)=(9)
§122.62(a)

§122.62(d)(3)
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TABLE VII
REIATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS -
(Continued)
June 7 Paragraph Today's Paragraph
Number Subject and Any Changes Number(s)
§122.15(qg) Best management practices. §122.62(k) )
Comment deleted
§122.15(h) Sewage sludge. §122.62(0)
Same
§122.15(i) ~ Reissued permits with no less 1 §122.62(1)

stringent limits.
Added: changes in circumstances
allows less stringent limits;
increased production leading to
reduced treatment efficiency

Reworded, comment incorporated;
time period for production same as
time period for limits

z §122,15(3j). Vessels - Coast Guard regulations. §122.62(p)
m , Minor wording changes
z §122.15(k) Conditions for navigation. §122.62(q)
Same
: Incorporation of conditions by §122.8(c)
u reference.
o Limits on toxic pollutants. §122.62(e)
a Higher notification level. §122.62(f)
(11| Indicators for 24-hr. reporting. §122.62(g)
-1 (5122.12(a)] Permit durations. §122.62(h)
E [§122.20(a)] Monitoring requirements. §122.62(1)
U Privately owned treatment works. §122.62(m)
E §122.16 Calculation of effluent limits §122.63
§122.16(a)(1) Limits for each outfall. §122.63(a)
{ Reworded, no substantive change -
n §122.16(a)(2) Actual production limits for §122.63(b)(2)
m non~-POIWS. )

§122.16(a)(3) ) Deg;%rel flow limits for POTWs. §122.63(b) (1)
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TABLE VII S
RELATIQ\]SHIP OF JUNE 7- PART 122 TO 'IODAY'S RESUIATIQ\]S
) (Contlnued)
June 7 Paragraph - Today's Paragraph
Number , Subject and Any Changes Number(s)
§122.16(b) <", Total metals. §122.63(c)

Reworded, no substantlve change

§122.16(c) _ Maximum daily etc. limits. §122,63(d)
‘ Added: "unless 1mpractlcable" :
anment added to §122. 60(e)(3)
§122.16(c)(1)-(4) Definitions. _ §122.3
. ' Put into definitions section,
‘ _ some rewording, no substantive
- change - -

§122.16(d) Mass limits. ’ §122.63(f)
Added: (1) mass-based limits
not required when case-by-case .
production can't be used; (2)
concentration-based limits allowed
in addition to mass~based limits,
*and permittee must comply with

both. ] |
§122.16(e) " Gross limits. .  §122.63(g)
o Same - .

§122.16(f) - o Net limits. - §122.63(h);
Reworded, no substantlve §122,15(a)(5)(iv)
change, also added to causes for ~and (a)(5)(v)
modification (§122.15)

§122.16(g) — Noncontinuous discharges. . §122.63(e)

. Same
§122.16(h) \ ~ Limits on internal wastestreams. §122.63(1)

Added: the fact sheet must include

b “an explanation of why the limits are
necessary; comment incorporated
15122.41] . Disposal into wells, etc. . §122.63(3)
§122.17 - Schedules of compliance §122.10 °
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" TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY 'S REGULATIONS

June 7 Paragraph
Number

§122.17(a)

§122.17(b)

§122.17(b)(1)

§122.17(b)(2)

§122.17(c)

OCUMENT

n ’§122.l7(c)(l)

TR 6122.17(c) (1) (4)

V

| o | §122.17(c) (1) (i)

§122.17(c)(2)

§122.17(c)(3)

PA ARCH

m §122.17(c)(3) (1)

§122.17(c)(3) (ii)

US

{Continued)

Subject and Any Changes

Require compliance ASAP and no later
than CWA deadline.
Rearranged, no substantive change

Interim requirements.
Interim dates required if
" compliance is more than 1 year
(instead of 9 months) away;
" examples put in Note

Time between dates.
Time between interim dates may be
up to 1 year (instead of
9 months)

Divide into stages; submit reports.
Again, time between interim dates
may be 1 year; no other change

. Alternative schedules of compliance.

Reworded, any termination
of discharge

Termination after permit is issued.
Minor wording changes

Modification to include termination.
Reworded, no substantive change

Terminate before miss any interim
date.
Same

Decision before permit is issued.
Reworded, no substantive change

Alternative schedules.
Added: Director may modify a
permit to include two schedules
(as well as issue a permit)

Date for final decision.
Reworded, no substantive change

Schedule leading to termination.
Reworded, no substantive change

HeinOnline -- 45 Fed. Reg. 33359 1980

Today's Paragraph
Number (s)

g

§122.10(a)(1)

§122.10(a)(3),
§122.10(a)(3) [Note]

§122.10(a)(3) (1)

§122.10(a)(3)(ii)
§122.10(b)

§122.10(b) (1)
§122.10(b) (1) (i)

§122.10(b) (1) (i1)
§122.10(b)(2)

§122.10(b)(3)

§122.10(b)(3) (i)

§122.10(b)(3)(iii)

33359
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® TABLE VII
RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued) .
June 7 Paragraph , ' Today's Paragraph
Number , Subject and Any Changes .- Number(s)
§122.17(c)(3)(iii) Schedule leading to compliance. . §122.10(b)(3) (ii)

Reworded, compliance must be -
achieved as soon as possible

§122.17(c)(3) (iv) Follow appropriate schedule after . §122.10(b)(3)(iv)
decision.
.Reworded, no substantive change

1

§122.l7ic)(4) Requirement to post a bond.
. DELETED '
§122.17(c) (5) ' . Firm public commitment. §122.10(b) (4)

Reworded, comment deleted; no
substantive change

§122.17(4) ‘ Director may modify compliance §122.15(a) (4)
schedule.
Reworded, moved to causes for
modification, no substantlve
change

. §122,17(e) : POEW innovative technology grants. §122.15(a)(5) (xi) . .
Reworded, moved to causes for
modification, no substantive .

change
§122,17(£) " No compliance-schedule for new \ §122.10(a)(2)
. sources, etc. . .
¢ . ) Reworded, moved to first paragraph,

no major change

§122.20 : Monitoring ‘ o §122.7(j), §122.7(1)(4),
- . : - s : §122.11, §122.60(c),
§122.60(3) (1), .
§122.62(1i) (1)
§122,20(a) Permits must contain monitoring §122,62(1i)(1)
requirements. -

Reworded, no substantive change

§122.20(a)(1) Monitor for each pollhtant limited, §122.62(1)(1) (1)
g Reworded, no substantive change

§122.20(a) (2) Monitor volume. §122.62(1)(1)(ii)
. _ Reworded, no substantive change
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TABLE VII
RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)
June 7 Paragraph “ Today's Paragraph
Number Subject and Any Changes Number (s)

§122.20(a)(3) Monitor otherwise. §122.62(1) (1) (iii)
: Reworded, added example of requir—
ing monitoring for pollutants
. reported in application, internal
wastestreams, and net limits

§122.20(b)(l) Permits must specify monitoring §122.11(a)

equipment.
Minor wording changes

§122.20(b)(2) Monitoring frequency must be §122.11(b),
. sufficiently representative. §122.7(3)(1)
Added: may regquire continuous
monitoring; deleted specific
requirement for more frequent
monitoring of variable effluents
(representativeness requirement
remains) other rewording; in
standard permit conditions, permittees
must take representative samples

§122.20(b)(3) Permits must specify monitoring
methods.
Deleted as redundant

§122.20(c) (1) "40 CFR Part 136 listed or altermate §122.62(i)(iv),
approved methods must be used. §122.60(c)(1)
Permittees must use 40 CFR Part 136
methods or a method specified in
the permit

§122.20(c) (2) Director specifies a method in permit  §122,62(i)(1)(iv)
where no 136.
Minor wording changes

§122.,20(c) (3) Director may specify guideline method.
DELETED

§122.20(c) (4) - Director must specify guideline method
if 40 CFR 136.
DELETED

§122,20(d) Sampling frequency shall be consistent
) with guideline.
DELETED
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_TABLE VII _ - | "
- RELATTIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)
June 7 Paragraph - . : Today's Paragraph
Number Subject and Any Changes ‘ Number (s)
§122,20(e) Permittee should request more
frequent monitoring.
DELETED .
§122,20(£) . Penalties for falsifying -nbnitoring. §122.60(c)(2)
Same, moved to standard permit
conditions '
[§122.22(a)] Reporting frequency. §122.11(c)
§122.21 _ Recording of monitoring results "§122.7(3)(2),(3) (3);
. : - . §122.60(4)
§122.21(a) Records of monitoring information. °  §122.7(3)(3)
) Deleted "and monitoring activities™ )
§122.21(a)(1) Date, place, and time of sampliné. §122.7(3)(3) (1)
‘ Same . S
- §122.21(a)(2) ~  Samplers. ° §122.7(5)(3) (i)
. Minor wording changes.. . '
§122.21(a)(3) Date of analyses. ' §122.7(3) (3) (iii)
: Same. ‘ ' : '
§122.21(a) (4) " .Analyzers. §122.7(3)(3) (iv)
‘ Minor wording changes.
§122.21(a)(5) " . Analytical techniques. §122,7(3) (3) (v)
; . Same
§122.21(a) (6) Results., - ‘ §122.7(3) (3) (vi)
, : ™ Same
§122.21(b) Records and results kept fdr 3 years. §122.7(j)(2)

. Added: all reports required by
the permit and application data;
at least 3 years from the date
of the sample, measurement, )
or report; minor wording changes

HeinOnline -- 45 Fed. Reg. 33362 1980
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TABLE VII

RETATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS

June 7 Paragraph
Number

§122.21(b)(1)
§122.21(b)(2)
§122.21(c)

§122.22

§122.22(a)

§122.22(a)
§122.22(a)

§122.22(a)
[Comment]

§122.22(b)

§122.22(c)

§122.22(4)

(Continued)

Subject and Any Changes

Three years automatically extended
during litigation.
Now Director must request extension

Three years extended by Director's
request.
Minor wording charges

Penalties for false statements.
Minor wording changes

Reporting of monitoring results by
permittees

Permittees must use DMR.
Minor wording changes

Reports at least once per year.
Now is duty of Director to specify
in permit .

Permittee must report other data not
required by permit.
DELETED

Examples of reporting frequency.
Most of comment deleted

Permittee must report more frequent
monitoring. .
Reworded, no substantive chang

Permittee must report compliance
with interim dates.
Reworded, put in both standard
permit conditions and schedules of
compliance; no substantive charge

Penalities for false statement.

Combined with §122.21(c) in
standard permit conditions

HeinOnline -- 45 Fed. Reg. 33363 1980

Today's Paragraph
Number(s)

§122.7(3)(2)

§122.7(3) (2)

§122.60(d)

§122.7(1)(5)»
§122.60(e),
§122.60(1)(5),
§122.60(4),
§122.62(1),
§122.10(a) (4)

§122.60(e) (1)

§122.62(i)(2),
§122.11(c)

§122.62(1)(2)

§122.60(e)(2)

§122.7(1)(5),
§122.10(a)(4)

§122.60(4d)
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TABLE VII
RELATIG\]SHIP OF JUNE 7 PART 122 TO 'IODAY S REGULATIONS

(Continued) .

June 7 Paragraph ' : Today's Paragraph

Number ~ Subject and Any Changes Number (s)

§122.23 " Noncompliance reporting by the ' §122.18

' ’ D1rector ‘

§122.23(a) ‘ State reports to Reglon, Reglonal §122,18, §122.18(e)

" reports, to HQ.
Changes: reports submltted to RA
(instead of Enforcement Division
Director), Regional reports sub-
) mitted by RA to EPA Headquarters
g (instead of by Enforcement Division
Director to EPA CWE)

§122.23(b) . Reports of noncompliance bf majors. §122.18(a)
Reworded, no substantive change
§122.23(b)(1) . Report failure to meet construction §122.18(a) (2)
) date. *

Reworded, no substantive change

§122.23(b)(2) ~ Failure to submit schedule reports. §122,18(a)(2)(iii)
© Combined with failure to submit
monitoring reports; minor- wordlng
changes

§122.23(b)(3) (i) Noncompliance with appllcable ) §122.18(a)(2) (v)(A)
limitations., \
Keyed on violation of permit
(instead of applicable standards);
unless returned to compliance
before 45 days after reporting
-~ noncompliance was due (instead of
"or date when DMR was due")

§122.23(b)(3) (ii) Pattern of noncompliance. L §122.18(a)(2)(v)(B).-
Reworded,, no substantive change

. §122.23(b)(3)(iii)- Significant noncompliance. §lZ2.lS(é)(2)(v)(C)
' - » Reworded, no substantive change -

§122.23(b) (4) Failure to report DMR. §122.18(a)(2)(iii)
Combined with failure to submit ‘
progress reports, minor wording
changes
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TaBLE VII
RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATICNS
(Continued)
June 7 Paragraph Today's Paragraph
Number ’ Subject and Any Changes Number (s)
§122.23(b) (4) Failure to report noncompliance.

Deleted as duplicative

§122.23(b) (5) Deficient reports. §122.18(a)(2) (iv)
Reworded, no substantive change

§122.23(b) (6) Modification of compliance schedule. §122,18(a)(2)(ii)
Reworded, reporting required when
schedule is modified

"§122,23(b)(6) All noncompliance reported until §122.18(a)(2)
[Comment ] resolved.
Reworded, no substantive change
§122.23(c)(1) Information required in report. §122.18(a) (1) (iv)
Rearranged, no substantive change ’
§122.23(c) (1) (1) Name, location, pemmit number. §122.18(a) (1) (iv)(A)
Same
§122.23(c) (1) (ii) Date and description of noncompliance. §122.18(a)(1)(iv)(B)

Combined with requirement for a
single entry per permittee
(§122,23(c)(3)); minor wording

changes
§122.23(c) (1) (iii) Date and description of Director's §122.18(a) (1) (iv) (C)
- actions. -
Sane
§122.23(c) (1) (iv) Status of noncompliance. §122.18(a) (1) (iv) (D)

Status as of date of review
(instead of date of action)

§122.23(c) (1) (v) Mitigating factors. §122.18(a)(1)(iv)(E)
Same
§122.23(c)(2) Separate lists for POIW, non-POIW, §122,18(a)(1) (i)
Federal.

Minor wording changes

§122.23(c)(3) Single entry per permittee. §122.18(a) (1) (iv) (B)
Combined with date and :
description requirement; minor
wording changes
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TABLE VII
RELATTIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued) .
Juhe 7 Paragraph L 0 Today's Paragraph
Number g Subject and Any Changes . Number(s)
§122,23(c) (4) Alphabetized. . ) §122.18(a) (1) (iii)

Minor wording changes‘

§122.23(d) Statistical information. §122.18(a)(2) (vi)
Minor wording changes.
§122.23(e) ' Annual reports for non-majors.  §122.18(c)(1)
. Reports must include number
reviewed, number noncomplying,
number of enforcement actions, and
* number of modifications extendlng

deadlines --
§122,23(e) ~ Separate list of non-majors behlnd §122.18(c)
. . in construction.
Same
§122.23(£)(1) Reporting schedule for quarterly' §122,18(e)(1)
reports.
Same ) : : v
5122.23(f)(2)‘ ‘ ‘ Reporting schedule for annual §122.18(e)(2)
. reports. ) )

Reports submitted at end © .
of calendar year (December 31)
(instead of fiscal year)

§122.23(g) Reports available to the public. §122.18(e) (2)

No longer specified separately footnote
'§122.23(9) Designation of majors. - §122.3 - ,
[Comment] . Majors are defined in §122.3 :
Separate list for fac111t1es with §122.18(a)(1)(ii)

two or more pemmits. .

§122.30 o General modification,. revocatioﬁ,
termination.
No longer a separate section - -

§122.31 ' Modification, revocation and §122.15, §122.16,
. relssuance, and termlnatlon } - §122.17
§122.31(a) Any permit may be modlfled, etc. §122,.13(a),
. for cause. §122.15
Same ’ '
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TABLE VII
RELATTONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)
June 7 Paragraph Today's Paragraph
Number Subject and Any Changes Number (s)
§122.31(b) Modification can't give longer §122.9(4d)

than 5-year term.
Put into duration section

§122,.31(c) Director may initiate, §122,15
: Director may revoke and reissue
only for separate cause or at
permittee's request; may initiate
modification if cause exists

§122,31(c) Any interested person may request. §124.5(a)
. Incorporated into 124 ]
§122.31(d) Causes for modification, §122.15(a)
revocation and reissuance, and

termination.

Separated causes for revocation
and reissuance or termination,
from modification; modifications
only of condition giving cause

§122.31(d) (1) Noncompliance with permit. §122.16(a) (1)
Now cause for termination,
"noncompliance” (instead of
"yiolation")

§122.31(4)(2) Misrepresentation of facts. §122,16(a)(2)
Now cause for termination;
reworded: failure to disclose
fully "at any time”

§122.31(d4)(3) Reduction or elimination of . §122.16(a)(4)
discharge.
Now cause for termination; last
two examples deleted

§122.31(4) (4) Threat to human health. §122.16(a)(3)
Now cause for termination;
reworded: determination
(instead of "information");
"human health or the environment"
(instead of "human health or
welfare"); added: ‘"which can
only be regulated to acceptable
levels by permit modification
or termination."
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO-TODAY'S REGULATIONS

June 7 Paragraph
Number

§122.31(d) (5)

§122.31(e)

§122.31(e)(1) .

§122.31(e)(2)
§122.31(e)(3)
§122.31(e)(3) (i)

§122.3lke)(3) (ii)

- §122.31(e)(3)(1ii)

§122.31ke)(4y'

(Continued) ‘

~ Subject and Any Changes

" Transfer. . '

Cause for a revocation and
reissuance; continues to be
cause for modification but not
revocation and reissuance after
automatic transfer.. .
Cause for modification or revocation
and reissuance.

Modification only, unless permittee’

requests; modification only opens
up condition ‘giving cause

Substantial alterations. -
Reworded: "which justify the
application of permit conditions
that are: different or absent in
the existing permit" (instead of
"which were not covered in the

Today's Paragraph
Number (s)

§122.15(b)(2)

§122.15(a)

§122.15(a) (1)

effective permit™); examples deleted;
comment partially incorporated, with

Iess discussion of new sources

New information.
Reworded, clarified, "information"
not "factors"; other changes

New regulations.
Cambined with judical remand
(§122.31(e) (4))

Permit condition based on revised

regulation.

Minor wording changes -

EPA action has revised.
'Minor wording changes

Req&est filed within 90 days.
‘Reworded, no substantive change

Judicial remand or stay.
Remanded by a court of
competent jurisdiction; /
"remand or stay" (instead of
"remand")
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- §122.15(a)(2)
§122.15(a)(3)
'§122,15(a)(3) (i) (A)

§122.15(a) (3) (i) (B)
§122.15(a)(3)(i)(C)

§122.15(a)(3) (ii)
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS

June 7 Paragraph

Number

§122.31(e) (5)

- §122.31(e) (6)

§122.31(e)(6)

§122.31(e) (6)

§122.31(e) (6)

§122.31(e)(6)

§122.31(e){(7)

§122.31(f)

§122.31(£) (1)

§122.31(£)(2)

§122.31(£) (3)

§122.31(£) (4)

(Continued)

Subject and Any Changes

As authorized by CWA.
Requirements listed separately-
in §122.15(a)(5)(ii)

Cross references.
Separated

Required by toxic standard or
prohibition.
Written out

Required by toxics reopener clause.
Written out ) /

To modify compliance schedule.
Written out, transferred from
§122.17(4)

Innovative waste treatment grant
to POIW.

Written out, transferred

from §122.17(e)

Failure to notify affected State.
Same

Minor modification.
Added: Consent of permittee
required; deleted: unless
would make permit less stringent

Minor modification, Correction

of typos. -

Same

More frequent monitoring.
Minor wording changes

Change in compliance schedule.
Minor wording changes

Transfer.
Reworded, requirement for
agreement included (instead
of referenced), no substantive
change
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Today's Paragraph
Nunmber (s)

§122.15(a)(5) (id)

§122.15(a)

§122.15(a)(5) (ii)

§122.15(a)(5) (iii)

§122.15(a)(4)

§122.15(a)(5) (xi)

§122.15(a)(5) (vii)

§122.17

§122.17(a)

§122.17(b)

§122.17(c)

§122.17(d)
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS

1 (Contlnued) -
June 7 Paragraph ’ . ‘ Today's Paragraph

Number L Subject and Any Changes Number(s)
§122,31(£)(5) Change in constructlon for new §122,17(g) (1)

. source. :
Same
§122.31(£)(6) h Delete ocutfall. - §122,17(g)(2)
. Minor wording changes ' ‘
(§122.10(b)(1) - Director may requést an application. §122.15
§122.14(e)] ) L
Modification when State §122.15(a)(3) (iii)

- certification changes.

T .

P (5122.16(£) (1)] To incorporate net limits. §122.,15(a) (5) (iv)
(IR (5122, lG(f)(l)(u)] To remove net limits. §122.15(a) (5) (v)

When "reopener"/for pretreatment " §122.15(a)(5)(iii)
-is triggered. .
To reopen pretreatment compliance §122.15(a) (5) (vi),
schedule. o

When discharge exceeds §125:3 levels. §122.15(a)(5)(viii)

When permittee begins to use or §122.15(a) (5) (ix)
manufacture toxics.

To establish a higher - - §122.15(a) (5) (x)
"motificaton level."

[§122.31(d)] : Any cause for termination is §122.15(b) (1)
N cause for revocation.. -

[§122,30] Director follows Part 124 - §122.16(b)
" procedures for termination. -

§122.40 ' . General—-~Special NPDES programs
' No longer a separate section

S

PA ARCHIVE DOCUM

ll‘ §122.41 . Disposal into Wells, etc. = - §122,65

('} §122.41(a) When to make adjustments. ’ -~ §122.65(a)
Same ‘

U
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS

June 7 Paragraph

. Number

§122.41(a)(1)

§122.41(a)(2)
§122.41(b)
'§122,41(c)
>§122.42

"§122.42(a)

§122.42(b) (1)
§122.42(b)(2)
§122.42(c)

§122.43
§122.43(a)

§122.43(b)

§122.43(c) °
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§122.44

(Continued)

Subject and Any Changes

If no waste discharged.
Same

Calculation for partial discharges.
Minor wording changes, comment
incorporated

Not applicable for concentration
guidelines.
Minor wording changes

May be more stringent.
Increased number of cross-
references

Concentrated animal feeding
operations

Permit requirements.
Same

Definition of animal feeding
operation.
Same

Definition of concentrated.
Moved to Appendix B, no
substantive change

‘ Case-by-case designation.

Minor wording changes

Concentrated aquatic animal
production facilities

Permit required.
Same

Definition of concentrated.
Moved to Appendix C, no
substantive changes

Case-by-case designation.
Minor wording changes

Aquaculture projects
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-~

Today's Paragraph
Number (s)

§122.65(a) (1)

§122.65(a)(2)

§122.65(b)

§122.65(c)

§122.54

§122.54(a)

§122.54(b) (1)

§122.54(b)(2),
Appendix B

§122.54(c)

§122.55

§122.55(a)

§122.55(b),
Appendix C

§122,55(c)

" §122.56
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TABLE VII
RELATIONSHIP OF JUNE 7- PART 122 TO 'IODAY S REGULATIONS
(Contlnued)
June 7 Paragraph o Today's Paragraph
Number - . Subject and Any Changes . Number (s) -
§122.44(a) Permit requlrements. R §122.56(a) '
Same o . ;
. §122.44(b) - Definitions. © 7 §122.56(b)
Same :
§122.45 Separate storm sewers _ | §122.57
§122.45(a) Permit required. : © §122.57(a)

Added: coverage of permit from
comment at end of §122.45,
minor wording changes

§122.45(b) g Definitionsﬂ ' §122.57(b)
. Reworded, clarified

§122.45(c)  Case-by-case designation. §122.57(c)
. Minor wording changes

UMENT

t-, §122.46 . . Silvicultural activities ' §122.58

§122.46(a) - Permit requlred §122.58(a)
Same
§122.46(b) Definitions. : ' §122.58(b)

Minor wording changes

4 <

§122.47 - New sources and new dischargers §122.66
§122.47(a) ' Definitions. : §122.66(a)
—_ Same, "site" moved to 5122 3
§122.47(b) (1) (1) Construction on a new site. ) §122.66(b)(1) (i)
: Same 7
§122.47(b) (1) (ii) 7 Construction on an existing site. §122.66(b) (1) (ii)

Reworded, totally replaces or’
causes change-in dlscharge,
comment deleted .

§122.47(b) (2) Modification of existing source. " §122.66(b) (2)
RO Reworded - construction must :
create new building

5

US EPA ARCHIVE DO
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i TABLE VII
REIATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATICNS
(Continued)
June 7 Paragraph Today's Paragraph
Number Subject and Any Changes Number: (s)
§122.47(b) (3) Cammencement of construction. §122.66(b)(3)
’ Same .
§122.47(c) (1) Requirement for an EIS. §122.66(c) (1) .
. Same
§122.47(c)(2) i EIS includes recommendation. §122.66(c)(2)

Minor wording changes

§122.47(c)(3) RA review. §122.66(c) (3)
. Added: "issue, condition, or
deny"; "or a finding of no
significant impact"

§122,47(c)(4) (1) No on-site construction with EIS. §122.66(c)(4) (i)
Added: RA must find no irreversible
impact; provisions of agreement
shall be put into pemmit

§122.47(c) (4){ii) No on-site construction with no §122.66(c)(4)(ii)
EIS. -
: Must wait 30 days (instead
of 15), RA must make "no
significant impact" determination
of construction (instead of the
probable need for EIS)

§122.47(c)(5) Notification of on-site construction. §122.66(c)(5)
Same
§122.47(4) - Effect of NSPS. §122.66(4)

Added: paragraph clarifying that
existing sources are not covered
from comment at end of §122.47

§122.47(4) (1) Protection .period. §122.66(d) (1)
Same °
§122.47(4) (2) . Doesn't apply to toxics. §122.66(d)(2)

- Added: Does not apply to any
§125.3 limit on toxics or
hazardous substances

US EPA ARCHIVE DOCUMENT
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. TABLE VII -

RELATIONSHIP OF JUNE‘7'PART’l22fTO‘TOﬁAY'S*REGULATIONS

June 7 Paragraph

Nmnben
§122.47(d)(3)

-

§122.47(d4) (4)

§122.47(d) (5)

§122.48
§122.48(a) (2)

[Comment]

§122.48(b) (1)
§122.48(b) (2)
§122.48(c)

§122.48(c) (1)
§122.48(c)(2)

§122.48(c)(3)

(Continued)

_Subject and Any Changes.

Cawpliance schedules:.:
Added: compliance schedules
allowed to meet conditions

' promulgated within 3 years of
permit expiration

Start-up, control equipment.
Same

Effectiveness of NSPS.
Same

General permits

§122.48(a)(2)

§122.48(a)(3) .

“Defmltlon of "GPPA.™-.

No longer separately defmed R
no substantive change -

-

‘Objection by EPA.

Moved to 123 and 124

Definition of genéral permit.
Definition shortened, regulatory
requirements elsewhere; no
substantive change:

Coverage of separate storm sewers.
Samer

Coverage of other sources.
Minor wording changes

Covers a category within area.
No longer a separate requirement

Area.
Minor wording changes

Designation subject to review.’

DELETED

. Procedures follow Part 124.

. Reworded, no substantive change

HeinOnline -- 45 Fed. Reg. 33374 1980

Today's Paragraph

Number.(s)

§122.66(d)(3)

A

§122.66(d) (4)

§122.66(d)(5)

§122.59

§122.59(a)(1) -

§124.57,

- §123,76

§122.3, §124.57,
§123.76,

§122.59(a) (1)
© §122.59(a)(2) (i)

§122.59(a)(2) (ii)

§122.59(a)(l)

§122,59(a) (1)

§i22. 59(2) (1)
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATTONS

June 7 Paragraph
Number

§122.48(c)(3)
[Comment]
§122.48(d) (1)
§122.48(d)(2) (i)
§122,48(d)(2)(ii)

§122.48(e) (1)

§122.48(e)(2)

§122.48(e)(3)

§122.48(e) (4)

§122.48(e)(5)

5}22.49

§122.49(a)
§122.49(b)
§122.49(c)
§122.49(4)

§122.49(e)
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(Continued)

&

Subject and Any Changes

Providing notice.
Added to §124.57

Excluded sources. :
Reworded, no substantive change

Permit applies to all not excluded.
Reworded, no substantive change

Request for coverage.
Minor wording changes

Requirement for individual pemmit.
Reworded, no substantive change

EPA revocation.
Reworded, requirement for onsite

inspection deleted; allowance for

additional time added

Request for individual permit.
Reworded, no substantive change

Effect of individual permit.
Incorporated with §122.48(e)(5)

Processing under Part 124.
Incorporated with §122.48(e)(4)

Special considerations under

Federal law.

EO 11990 (Wetlands).
Reserved in today's regulations

EO 11988 (Floodplains).
Reserved in today's regulations

Wild and Scenic Rivers.
Narrative added

National Historic Preservation.
Narrative added

Land and Water Conservation Act.
DELETED
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Today's Paragraph
Number(s)

§124,57
§122.59(a) (1),
§122.59(b) (2)
§122.59(a) (1)
§122.59(b) (2) (v)

§122.59(b) (2) (1)

§122.59(b) (2) (ii)

-~

§122.59(b) (2) (i1i)
§122.59(b) (2) (iv)

§122.59(b) (2) (iv)

§122.12
§122.12(f)
(Reserved)

§122.12(f)
(Reserved)

§122.12(a)

§122.12(b)
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\ TABLE, VII
RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGUIATIONS
(Continued) .
June 7 Paragraph . Today's Paragraph
Number Subject and Any Changes - Number (s)
§122.49(f) Endangered Species. ‘ . §122.12(c)
‘ Narrative added ) . .
- §122.49(g) Coastal Zone Management. §122.12(d)
SN Narrative added, comment_deleted :
§122.49(h) RCRA. o .
v DELETED DR -
§122,49(1) SDWA.
DELETED
§122.49(3) Ocean Dﬁmping. - C.
DELETED
~
§122.49(k) Surface Mining.
'DELETED » ‘
§122,49(1) Fish and wildlife Coordination. §122,12(e)
‘ Minor word changes g
[122.47(c)] - NEPA. ' - §122,12(f)
Coverage specified
§122.60 Delegation of Authority
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PART 123—STATE PROGRAM
REQUIREMENTS

A. What Does This Part Do?

This Part establishes the requirements
for State RCRA, UIC, NPDES, and 404
programs and the process for approval,
revision, and withdrawal of these State
programs. It also establishes guidelines
for EPA overview of these programs,
including the requirement for a
Memorandum of Agreement between
EPA and the State. Although State
programs are established and operated
under State law, approved State RCRA,
UIC, NPDES, and 404 programs also
implement Federal law and operate in
lieu of Federally administered programs.
A permit issued by a State under State
law after its program has been approved
satisfies the Federal permit requirement.
Under the CWA, EPA retains the right to
object to (“veto™) NPDES and 404
permits proposed to be issued by
approved States. Part 123 contains the
procedures for EPA objection to these
permits.

Part 123 is divided into a general
subpart (Subpart A) and five program
specific subparts (Subparts B-F). Unless
expressly indicated, the requirements of
Subpart A are generally applicable to all
of the State Programs covered by this
Part, except State RCRA programs under
interim authorization; their requirements
are contained solely in Subpart F.
Subparts B, C, D and E provide program-
specific requirements additional to those
of Subpart A for the RCRA final
authorization, UIC, NPDES, and 404
programs, respectively.

The procedures for issuing permits, as
well as the minimum technical
requirements for such permits, are
incorporated into the requirements for
State programs by cross-references to
other provisions of EPA regulations. For
example, many of the permit
requirements contained in Part 122,
which is applicable in full to EPA-
administered permit programs, are
applicable to State programs through
cross-references in Part 123. Because
EPA does not issue Section 404 permits
(these are issued by the Corps of
Engineers in the absence of an approved
State program), Part 122 does not
contain a subpart devoted solely to 404
permitting. Instead, Part 123, Subpart E
contains the additional permit
processing requirements applicable to
State 404 programs.

With one major exception, the .
requirements of Part 123 represent the
minimum requirements which States
must meet to qualify for approval. States
are allowed some flexibility in how they
implement these requirements and are
free to impose more stringent controls.

pursuant to State law. (The exception,
discussed below, concerns the statutory
requirement under RCRA that State
hazardous waste programs be
“consistent” with other approved State
programs and with the Federal
program.)

Many of the comments EPA received
on proposed Part 123 objected to this
scheme of setting minimum
requirements for State programs and
allowing States flexibility to implement
those requirements. Some commenters
felt that the requirements for State
programs were too detailed and
inflexible and that EPA should simply
approve “effective” State programs. On
the other hand, many national
companies favored nationally uniform
requirements and raised objections to
allowing flexibility among the States.
After careful consideration, EPA rejects
both the suggestion that State program
requirements should be totally flexible
and the suggestion that they be much
more rigid.

EPA believes that numerous problems
would occur if it were to simply approve
“effective” State programs without
setting minimum requirements. First,
since many States are presently working
on developing programs, setting specific
minimum requirements enables these
States to know with certainty whether
their program will be approvable. For
example, State A is working on a
hazardous waste statute. A
controversial aspect of this legislation is
the level of penalties and fines for
program violations. By specifically
establishing the minimum levels of fines
for State programs in Part 123, EPA has
given clear guidance. A requirement
only of “effectiveness,” which is subject
to multiple interpretations, would
subject the State to the risk of
disapproval by EPA unless it enacted
legislation identical to the Federal law.

It would be most difficult for the
Agency to approve programs based on
“effectiveness.” To generate a record
that a State program is “effective”
which would withstand judicial
scrutiny, EPA would have to look much
beyond the State's submission for
approval, Moreover, unless EPA
established standards on which to judge
whether the program was effective, it
would be difficult to justify approving
one State’s program and denying
another's. These regulations establish
the specific criteria which are needed in
order to make and justify these approval
decisions.

In addition, because decisionmaking
based on effectiveness relies primarily
on the past performance of a program, it
would be particularly difficult to judge
State programs which are new or
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substantially modified since these
programs would have no “track-record.”
Moreover, past performance is not as
important to EPA as expected future
performance. The Agency does not
intend to disapprove all State programs
which have had problems in the past. It
views the decision whether or not to
approve a Stale program as being
forward looking; the Agency is primarily
concerned that the program be effective
in the future.*

Finally, all three of the statutes
authorizing the State programs covered
by this Part contemplate specific criteria
for State programs (see CWA section
101(e), 402(b), 404(h), and 304(i}; RCRA
sections 3006{a) and 7004(b), and SDWA
section 1421). There is a growing body of
case law which suggests that in the
absence of specific requirements EPA
would not be able to deny a State’s
request for approval.

On the other hand, EPA rejects the
suggestion that State programs be
nationally uniform (i.e., that they should
meet @/l the requirements of Parts 122
and 124). The Agency has carefully
analyzed each of the Part 122 and Part
124 requirements to determine which are
essential to State programs. In
evaluating which requirements the State
should adopt, EPA employed the
following criteria: i

(1) Is the requirement necessary to
protect public health and the
environment?;

(2) Is there a need for national
uniformity with respect to the
requirement?;

(3) Is the requirement necessary to
promote a programmatic goal? (e.g.. to
promote public participation}); and

(4) 1s the requirement necessary under
Federal law for State programs? (e.g., 5-
year permit terms for NPDES and 404
permits).

Many of the procedures of Parts 122
and 124 do not meet these criteria, and
therefore have not been made
applicable to State programs. For
example, while the Agency believes that
fact sheets, draft permits, and 30 day
public comment periods are necessary
to ensure the opportunity for public
participation (an explicit goal of Federal
environmental programs), it does not

4In this regard, these was one place in the
proposed regulations where the Agency suggested
that past performance in enforcement would be a
factor in evaluating State RCRA programs (see the
Comment after proposed § 123.33{d}). This provision
was strongly criticized by a large number of
commenters who felt that past performance is not a
relevant factor in evaluating a State program. While
EPA believes that past performance can be
considered. it agrees with the commenters that the
decisfon whether or not to approve a State program
is forward looking and that past performance
should not be the only or prime decision factor.
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believe that the process for
administrative appeals of permits meed
to be uniform. Indeed, most States have
their own administrative procedures
acts and there were no comments
suggesting that these were inadequate.

B. How Does This Part Relate to the
June 14, 1979 Proposal?

The following is a discussion of the
significant comments received and
changes made to the June 14, 1979
proposal. Editorial and stylistic changes
have been made to all sections and are
not discussed.

Subpart A—General Program
Requirements

A frequent complaint-about the
proposed consolidated permit
regulations was that they were too
complex and confusing. Some of the ~
comments noted that there were a great
number of cross-references in Part 123
and a general bifurcation of
requirements between Subpart A and
the program-specific subparts. Indeed,
this bifurcation generated many of the
cross-references.

To mitigate this problem EPA has
further consolidated requirements by
moving some of the material found in
. the program-specific subparts into the
general subpart. For example, the
criteria for withdrawal of State
programs are found in § 123.14. In the
proposal, one additional ground for
withdrawal was included for State
RCRA programs in Subpart B at § 123.41.
In these regulations, EPA has moved
proposed § 123.41 into the same section
which contains the other grotinds for "
withdrawal but, to avoid confusion, has
clearly labeled it as being applicable
only to State RCRA programs. While
this approach means that some of the
program-specific requirements are
contained in Subpart A, it has resulted
in the elimination of many cross-
references and sections.

Subpart A is not applicable to State
RCRA programs under interim
authorization.

§ 123.1 Purpose and scope.

a State authorized to administer one of
the programs under this Part would be -
required to seek authority to administer
the others. The answer is no. EPA has
never intended these regulations to.act
in such a manner, While EPA strongly
encourages States to seek authority to
administer all programs under this Part,
and has promulgated these regulations
in order to simplify the States’ task in-
administering multiple programs, no
affirmative duty to develop such
programs is established by these

regulations: It should by noted, however,.
that section 1422 of SDWA does require
States listed by the Administrator to
develop UIC programs. {All States have
now been so listed.) In answer to a
similiar comment concerning the
requirement to consolidate, States are
not being forced to consolidate when
they administer multiple programs.
These regulations, however, provide the
framework for consolidation for those
States that wish to do so. EPA
encourages such consolidation.

Many commenters expressed concern
about § 123.1{g) (proposed § 123.1{c}),
regarding the fransition from an EPA {or
Corps of Engineers in the case of the 404
program) to a State administered
program, and wanted EPA 1o retain
permit issuance authority over permits
being processed at the time of transfer.
Potential permittees indicated it would
be unfair to make an applicant whose
application had been processed by EPA
start over again with the State. While
the Agency is sympathetic to these
concerns, the statutes preclude retention
of permit issuance authority after State
program approval. For example, the
Clean Water Act mandates that the
Administrator {or the Secretary in the
case of 404 programs) *'suspend the
issuance of permits” upon approval of a
State program {see CWA sections 402{c}
and 404[h)). Upon approval the State has
the sole permit issuing authority. EPA
cannot preclude States from
reconsidering decisions made by EPA
(or the Corps) during the processing of a
permit application, as some commenters
requested. EPA [or the Corps) will,
however, transfer all pending permit
applications and other relevant
information, including the record of any
proceedings, to the State at the time of
program approval, and will work closely
with the State to avoid unnecessary-
repetition. EPA {or the Corps) may
maintain jurisdiction over permits
issued prior-1o the transfer.
Arrangements for the orderly
administration of these permits are
usually included in the Memorandum of

. Agreement.
Some commenters questioned whether .

Most of what was a Comment to

- proposed § 123.1{e) has now been

included in the body of the regulation in
§ 123.1(j). The question of who has
responsibility for program
administration over activities on Indian
lands drew many comments. Objections
were raised to the requirement that
States must administer the program over

_ activities on Indian lands to the extent
‘they are authorized fo'do so, coupled

with the requirement of proposed § 123.5
that the State Attorney General analyze
the State’s authority over Indian lands.
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Because States will lack jurisdiction, in
most instances, to control activities on
Indian lands, and since many of the
comments suggested that requiring the
State to take a position on the issue
could generate significant political
controversies, EPA has modified the
requitement of the proposal. EPA will
assume that a State lacks authority
unless the State affirmatively assorts
authority and supports its assertion with
an analysis from the State Attorney
General. Thus, the State will not bo
forced to take a position unless it
chooses to assert jurisdiction,

The provisions in § 123.1(k) (proposad
§ 123.1(f)) clarify that, except in regard
to certain aspects of State RCRA
programs, States may provide more
stringent controls than do the
comparable Federal programs.
Provisions applicable under an EPA-
administered program need not be
adopted or may be modified by a State -
if their omission or modification would
make the State program more stringent
than the Federal program. For example,
a State NPDES or 404 program need not
provide for the issuance of gencral
permits, but could instead require all
dischargers to receive an individual
permit. Likewise, NPDES States need
not adopt upset or bypass provisions
since more stringent control can be
achieved without them,

Most of the Comment included in
proposed § 123.1(f) regarding State
programs with a greater scope of ,
coverage then required by Federal law
has been incorporated into the
regulation, § 123.1{k}(2).

§ 123.2 Definitions.

Although the definitions of Part 122
apply to the terms used in Part 123,
States are not required to adopt the
same definitions. For example, although ~ *
a State NPDES program must cover all

“discharges of pol]utants" into

“navigable waters,” it need not adopt
the same language in defining the scope
of coverage of the State pragram. For
example, many NPDES States tie the
permit requirement to the discharge of
“waste,” or use a different definition of
waters. This is acceptable as long as the
State does not adopt language which
reduces the scope of coverage of the
State program below the scope of
coverage of the Federal program.

§ 123.3 Elements of a program

submission. '

This section establishes the
documentation and information which a
State must submit to EPA before
program review can begin. Since the
time allowed for EPA review of a State .
program submission is quite limited, it is
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essential that all the necessary
documents be submitted before the
statutory review period starts, The
Agency views each element of a
submission as essential to review in
making its approval decision. Program-
specific additions have been added io
the list of required elements so that all
the elements are contained in one
section.

Apparently, many commenters
misconstrued the language of proposed
paragraph (a). These commenters
thought that EPA’s 30-day review for
completeness of the submission
occurred before the commencement of
the statutory-review period and pointed
out that to do so would not be legal.
EPA recognizes that the statutory-
review period commences on the date of
receipt of a complete submission and
not on the date the Agency determines
the submission is complete. § 123.3{(b)
has been revised to clarify this.

Proposed § 123.3(b)(5), which required
that a State submit copies of the forms it
intends to use in its program, has been
shifted to § 123.4. Submission of these
forms is more appropriate as a
component of the program description
than as a separate requirement.

§ 123.4 Program description.

All the program-specific additional
requirements for the program
description (i.e., proposed §§ 123.34
(RCRA), 123.52 (UIC), and 123.95 (404))
have been incorporated into this section
and clearly identified.

""The 404 requirement for a single
agency has been dropped so as not to
preclude States from using a “one-stop”
permitting body for certain types of
facilities, e.g., energy facilities.
However, EPA believes that the use of a
single State 404 agency is a preferable
approach, offering more administrative
simplicity and substantive consistency,
and avoiding much potential confusion.
‘Where more than one agency has
responsibility for administering a State
404 program, the program submission
must specifically address this division of
authority, and discuss how the program
will be administered and enforced by
the State. Each responsible State agency
must have full authority in the category
of its jurisdiction. §§ 123.4(h)(7) and (8)
have been added to establish these
requirements. -

Some commenters suggested that
States be required to demonstrate that
the staff designated to administer the
program is adequate, Indeed, this is the
purpose of § 123.4(b). Also, to avoid
confusion, § 123.4{b) has been clarified
to explicitly provide that any agency
administering a program must have
state-wide jurisdiction. A series of

regional boards cannot administer a
program unless they are sufficiently
under the control of a State agency. The
purpose of this requirement is to avoid
inconsistent program administration
within a State.

States with more than one agency
responsible for administering a program
are encouraged to designate a lead
agency to facilitate communications
between EPA and the State agencies
having program responsibility. State
RCRA programs must designate a lead
agency. The lead agency need not be
one of the agencies administering the
program.

The requirement for submission by
States of the forms they will use in their
programs (proposed § 123.3(d)(5)) has
been retained, but is now included as a
part of the program description
(§ 123.4(d)). Some commenters pointed
out that program-specific requirements
for State forms were not identified in the
proposal, EPA has tried to clarify this.
Other commenters suggested that States
be required to use uniform national
forms. EPA believes that States should
have the flexibility to develop their own
forms as long as they require the same
basic information as EPA. Only in the
case of the NPDES Discharge Monitoring
Report is an identical form required.

§ 123.5 Attorney General’s statement.

The Attorney General's statement is a
central part of any State application for
program approval. The Attorney
General's statement is heavily relied
upon by EPA in determining what
authorities exist in a State, and thus
whether these authorities can
adequately operate in lieu of Federal
requirements. While EPA will review a
State's legal authorities, a complete
evaluation is not possible without the
Attorney General's interpretation of
various provisions of State law. The
Attorney General's certification can also
be valuable where a State program is
challenged for failure to conform with
Federal requirements. The Agency will
develop model Attorney General's
statement formats for use in meeting the
requirement of this section.

The proposal (§ 123.5(a)) required that
the authorities cited by the Attorney
General be in full force and effect at the
time the statement is signed. This
provision has been changed so as to
prevent unnecessary delays in the
approval process. The Attorney General
may now sign the statement before the
authorities are fully effective as long as
the statutes and regulations cited by the
Attorney General have been lawfully
adopted prior to signing, and will be
fully effective when the program is
approved. For example, the provision
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now allows the Attorney General to sign
the statement at the time of
promulgation of a necessary regulations,
even though its effectiveness is to be
delayed.

In response to comments that States
not be forced to assert jurisdiction over
activities on Indian lands, § 123.5(b) has
been changed to provide that the
Attorney General need analyze the
State's authority over activities on
Indian lands only when the State asserts
such jurisdiction.

One commenter suggested that the
showing required under proposed
§ 123.94(b) for State section 404
programs regarding specification of
disposal sites be deleted for lack of
statutory basis. EPA concurs and has
deleted this requirement.

§ 123.6 Memorandum of agreement.

The program-specific requirements for
the Memorandum of Agreement (i.e.,
proposed §§ 123.37 (RCRA), 123.72
(NPDES), and 123.92 (404)) have been
moved into this section for convenience.

One commenter suggested that MOAs
be submitted to rulemaking, public
notice, comment and hearing procedures
before execution by the State Director.
All MOASs will be subject to public
scrutiny prior to program approval
(when they become effective) if not prior
to their signing by the State Director. In
the case of RCRA and UIC programs,
States are required to issue public notice
of, and provide opportunity for public
comment and hearings on their
programs, a part of which is the MOA,
prior to submittal to EPA. States are not
required to provide similar procedures
for NPDES and 404 programs, although
some may do so. However, under all
four programs, EPA will provide public
notice of the receipt of State program
submissions, including MOAs, provide a
public comment period, and schedule a
public hearing.

§ 123.6(b)—This paragraph identifies
the basic requirements of the MOA. The
Note under § 123.6{b){2) points out that
the nature and basis of EPA review of
State permits varies among the
programs. Under the CWA programs,
EPA has a statutory duty to review State
NPDES and 404 permits, and may object
to permits proposed to be issued by a
State. EPA is authorized to issue the
NPDES permit, or the Corps of Engineers
the 404 permit, if the State does not
modify the permit within a specified
period to satisfy EPA’s objections.
Under RCRA, EPA may not veto a
proposed State permit to which it
objects, but may terminate a permit
issued by a State to the extent the
permit does not reflect comments made
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by EPA which it stated were necessary
to implement State program
requirements, Under the UIC program,
EPA has neither a statutory right of
review nor the ability to veto a State
permit, but may make arrangements
with the State through the MOA to
review and comment upon State
permits. Under all four programs, the
MOA should be the vehicle for
specifying the details of EPA's review of
State programs.

Comments were received on proposed
§ 123.6(b)(4)(i) stating that EPA should
always notify States before conducting
inspections of facilities or activities
within a State and that the section

- ghould be modified accordingly. EPA

will, under most circumstances, provide
advance notification. However, for
cases of emergency and when otherwise
necessary, EPA must retain the right to
dispense with advance notification of
inspections. § 123.6(b)(4)(i) has therefore
been retained in its proposed form.

Proposed § 123.6(b)(4)(ii) concerning
“fiscal arrangements for effective
litigation support” has been dropped.
Commenters indicated that they did not
understand the nature of the
requirement. The proposal included this
as a means to ensure that enforcement
activities are adequately funded,
particularly when enforcement is
conducted by an office outside the
approved State agency (e.g., an Attorney
General's office). Although EPA remains
concerned about ensuring adequate
funding for enforcement, it decided that
this is appropriately handled in the
context of a State/EPA agreement rather
than through the MOA.

A new provision has been added to
§ 123.6(b)(4) requiring that the MOA
include arrangements for the
coordination of enforcement actlvmes
by EPA and the State.

Some commenters were concerned
that § 123.6(b)(5), regarding the joint
processing of permits required by EPA
and a State under different programs,
could lead to delays in permit issuance.
They believed that approval of one
permit would hinge on compliance with

-another. The intent of this paragraph

has been misinterpreted. First, joint
processing of permits is not required by
the regulations, but rather is at the
option of EPA and the State. Itis -
intended to promote efficiency and -
avoid duplication and inconsistency.
Where'joint processing is chosen, the
agreement could provide for separating
out troublesome permits to avoid delays
in issuing the others. § 124.4 provides for
this separation. Further, the public
would have an opportunity to comment
on any provision regarding joint

‘ processing before program approval.

§ 123.6(b)(5) has been retained.

One commenter suggested that where
more than one agency in a State
administers a given program the MOA
should require intra-State coordination.
Such coordination has not been made an
MOA requirement. While procedures for
intra-State coordination may be referred
to in the MOA, they are better discussed
in the program description than in the
MOA. § 123.4(b) requires a description
of these intra-State procedures for
coordination. In the case of State 404 -
programs a memorandum of
understanding between the responsible
State agencies will need to be included
in the program description when more
than one agency seeks to administer the -
program, and the responsible agencies
will all need to be parties to the MOA
under this section.

§ 123.6(f)—Several comments were
received on this paragraph (proposed
§ 123.92(a)), which pertains to the scope
of waivers of permit review available to
the Regional Administrator under State
404 programs. These comments
expressed two opposite viewpoints;
some suggested that virtually no
waivers be granted, while others
suggested that the State be given a
blanket waiver of EPA permit review
upon program approval. EPA continues
to take an intermediate position based
on the express language of sections
404(j) and (k) of CWA, which provides
EPA authority to review State permits,
but allows waivers for specific classes
and categories of activities.

Certain types of activities are likely to
have substantial environmental effects,
and EPA Teels that it should always
have an opportunity to review permit
applications and draft permits for these
activities. One such category is “major
discharges.” A commenter suggested
that a definition for “major discharger”

"be formulated and applied nationwide.

EPA believes that development-of a *
nationwide definition is unrealistic
given the variety of discharge and
aquatic resource combinations within
each State, and has therefore decided
that such a definition is better placed in
individual State MOA’s with the
Regional Administrator.

‘Another commenter requested an
escalation procedure for resolving
disagreements among Federal agencies
on the scope of waivers. EPA disagrees,
The waiver provision under section
404(k) does not require the concurrence
of other Federal agencies. EPA has,
through these regulations, provided
other Federal agencies with an
opportunity to comment on waivers by
providing for consultation with the
Corps of Engineers, Fish and Wildlife
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Service, and National Marine Fisheries
Service on the scope of the waivers to
be contained in the State/EPA MOA.
Since the MOA is part of the State
program submittal, these agencies will
have an opportunity to comment on the
waivers during the official review
process required by sections 404(g)(2)
and (3). Furthermore, EPA has required
that procedures for MOA modification
be consistent with those for MOA
development, Thus, consultation with -«
these other involved Federal agencies
will also take place before any further
walivers are implemented.

One commenter felt that the term
“discharge which may affect the waters
of another State™ in § 123.6(f)(1)(1)(A)
needed further definition to establish a
reasonable basis for its use as a
criterion. Although the term has not
been further defined because it derives
directly from the requirements of CWA

* section 404{h){1), it is meant to apply to

discharges which may cause or
contribute to the likelihood of a long or
short term chemical, physical, or

- biological change in the other State’s
'waters, or which may violate the other
_ State’s water quality standards. In

response to a number of comments, EPA
has expanded the list of critical arcas
not subject to waiver in
§ 123.6(0)(1)(i)(C). \
EPA agrees with one commenter who
felt that if no problems are encountered
with permits that are waived, the
Agency should consider expanding the .
types of discharges for which review is
waived. However, when EPA finds that
individual permit review is needed to
implement the goals of section 404, tha
Agency reserves the right to withdraw
the waiver under § 123.6(g)(1). The only
way the Agency has of determining this
is by monitoring permit applications
within waived categories when needed.

Proposed § 123.7
obtain a permit.

This proposed section has been
dropped because it was too vague and
generalized. Program-specific language
has been developed instead. Generally
speaking, State law must provide for
regulation of all activities regulated by
the Federal program.

Requirement to

§ 123.7 Requirements for permilting.

This section was proposed as § 123.8.
It lists the provisions of Parts 122 and
124 with which State programs must
comply. The program-specific additional
permit requirements {proposed §§ 123.39
(RCRA), 123.57 (UIC), and 123.73
(NPDES)] have been moved into this
section for convenience. In addition, the
cross-referenced section of Parts 122
and 124 now specify, in their headings,



US EPA ARCHIVE DOCUMENT

This information is reproduced with permission from HeinOnline, under contract to EPA. By including this material, EPA does not endorse HeinOnline.

Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

33381

that they are applicable to State
programs. It should-be noted that States
are not precluded from adopting any of
the other provisions of Parts 122 and
124. However, only the provisions listed
in § 123.7 are specifically required of
State programs.

Many comments suggested that the

" requirements applicable to States were

too detailed and inflexible. In response,
EPA reanalyzed the sections listed in
the proposal (§ 123.8] which were
applicable to all programs to determine
if any sections could be eliminated as
State requirements, or made applicable
to States in a manner that would
provide the States with greater
flexibility. As a result of this analysis,
certain sections and subsections of Parts
122 and 124 are no longer applicable to
States {i.e., the requirement for a
‘statement of basis and selected
provisions regarding permit issuance,
draft permits, and public notice).

EPA considered the idea of separating
the remaining general State program
requirements so as to establish two
levels of applicability, one of which
would allow States greater flexibility in
how they could implement selected
requirements. The idea was rejected,
however, because of the confusion this
bifurcation would cause among States
seeking to determine what authorities
would satisfy the requirements of
provisions placed at varying levels and
because of the difficulty of justifying the
placement of a requirement at a given
level.

The requirement that State programs
have legal authority to implement and
be administered in eonformance with
the listed provisions has been retained.
This requirement does not mean that
States must implement provisions
identical to the listed provisions; only
that they establish requirements which
are at least as stringent as the
corresponding listed provisions.
Assistance will be made available to
States by EPA on how they can satisfy
this section.

Comments were also received
expressing the belief that all of the
provisions of Parts 122 and 124 should
be made applicable to States. As
discussed earlier in this Preamble, that
notion was rejected. Comments were
received, as well, regarding the failure of
§ 123.7 to apply specific provisions of
Parts 122 and 124 to States. One
commenter recommended that the
transfer provisions of Part 122 should
apply to States, This recommendatjon
has been adopted. Transfer
requirements were made applicable to
NPDES States in the Agency's June 7,
1979, NPDES regulation {44 FR 32854)
and are now made applicable to the

other programs under this Part to assure
that the State Director is given notioe of
a transfer of ownership and may reac! to
it. Other commenters suggested thsat
States be required to protect
confidential informetion to the same
extent as BPA. This suggestion has been
rejected. § 123.7(a)(13) requires States to
implement §§ 122.19(b}-{d). This means
that States must grant public access to
at least the same type of information as
does EPA. EPA will not, however,
dictate how a State must treat other
information submitted to it. § 122.19(e)
{proposed § 122.18{a}), therefore, has not
been made appliceble to States. Finally,
a commenter requested that State notice
and hearing procedures for RCRA
permits be the same as EPA procedures.
The provisions of Part 12¢ regarding
notice and hearing were, in the proposal,
and remain, in these final regulations,
applicable to States to the extent
necessary to assure adequate public
participation. EPA believes that beyond
these minimum requirements, States
should have flexibility to establish their
own administrative procedures.

The list of applicagle requirements in
§ 123.7(a) has been adjusted to reflect
the transfer of those permit application
requirement provisions common to all
programs from the individual program
subparts of Parl 122 to the general
Subpart, § 122.4. It imposes no
additional requirements on the States.
This change appears at § 123.7(a}{1). The
corresponding provision of Part 124,
§ 124.3(a), has also been made
applicable. Also, an addition has been
made to the list of applicable
requirements, § 123.7(a}{15), to clarify
that a draft permit must be prepared and
circulated by approved States before &
permit is modified or revoked and
reissued as requirsd by § 124.5, This
requirement is not applicable to State
404 permits when no draft permit is
prepared prior to initial permit issuance.

The language in proposed § 123.8 has
been amended, in response to
commenters' concern that the section
limited State anthority to impose
requirements more siringent than
Federal requirements, to make clear that
the applicability of the listed sections to
State programs does not infringe on a
State's right to be more stringent. For
example, State NPDES programs need

" not adopt the provisions for bypass and

upset in § 122.60. However, when States
include provisions on bypass and upset,
these may not be less stringent than
those allowed by EPA regulations.

§ 129.8 Requirements for compliance
evaluation programs.

This section was proposed as § 123.9.
The additional requirements for State
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NPDES compliance evaluation programs
{proposed § 123.80) have been included
in this section for convenience.

A comment was received suggesting
that States not be required to make the
information gathered under § 123.8(b){1)
available to EPA if it is prepared in
anticipation of or is in any way
associated with litigation. EPA cannot
accept this suggestion. EPA does not
intend ta interfere with State litigation.
However, the information collected by a
State regarding persons subject to
regulation wha have failed to comply
with permit application or other program
requirements must be available to EPA
in order for EPA to perform its statutory
responsibilities to oversee approved
State programs. The information which
this commenter seeks withheld from
EPA is information vital to EPA’s
oversight of State enforcement
activities. § 122.8(b){1) has been
retained.

One commenter requested that
§ 123.8(b)(2) indicate how often periodic
inspections should be made. EPA agrees
that the establishment of such schedules
is desirable, but feels that it is better
handled on a State by State and year by
year basis because of the continually
changing nature of State permit activity.
Schedules for periodic inspections,
therefore, will continue to be
established in annual State/EPA
agreements.

§ 123.9 Requirements for enforcement
authority.

This section was proposed as § 123.10.
The requirements for State enforcement
programs generated more comments
than any other section of Subpert A. The
proposal generalized the requirements
to a degree which made them confusing
and vague. Therefore, EPA has chosea
to set some of the requirements on a
program-specific basis closely tracking
the EPA enforcoment authority in each
of the programs.

Most of the controversy on this
section centered on the amounts of civil
and criminal penalties or fines .
recoverable under State law and the
types of violations to which they apply.
EPA's proposal would have required
States to have essentially the same
enforcement capabilities as EPA,
including the ability to collect the same
maximum fines and penalties. The final
regulation adopts a similar approach,
but affords a greater degree of flexibility
on the amounts recoverable. All State
programs must have both civil penalties
and criminal sanctions. Fines and
penalties must be recoverable under -~
State law; a State program cannot rely
on the levying of Federal fines, as one
commenter suggested, since the State,
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not EPA, is to have primary enforcement
responsibility upon program approval,
The violations for which these fines and
penalties must be recoverable, which
some commenters claimed were set out
too broadly in the proposal, are now
clearly set out and coincide with EPA’s
authority under each statute,

The Agency has determined that it is
necessary to set specific minimum levels
of fines and penalties which States must
have the authority to recover in order to
ensure effective’State enforcement
programs. Without such minimum levels,
EPA would often be forced to take its
own enforcement action in approved
States because the State action imposed
inadequate penalties. Such EPA action,
while available as a backup, is not

.intended to be relied upon as the prime
enforcement mechanism in approved
States. Accordingly, the Agency has set
minimum levels of fines and penalties.
However, it has reduced the levels
below those available to EPA based on
the large volume of comments from
States requesting such relief, .

In the area of State RCRA programs,
the minimum levels of fines and
penalties are set at $10,000 per day at
the suggestion of the National
Governors Association. Also,
imprisonment for at least six months
must be available. These are the -
minimums which must be present in a
State programbefore itcanbe
considered to “provide adequate
enforcement” under section 3008(b) of
RCRA. The violations for which criminal
remedies must be obtainable was
changed from “any program violation”
because many commenters pointed out
that EPA cannot-obtain criminal
remedies for any program violation. The
situations where criminal remedies must
be available now closely parallels the
language of section 3008 of RCRA.

The levels of fines and penalties for
State NPDES programs has been
adjusted to the same level reflected in
past Agency policy. All currently °
approved NPDES States meet the ﬁnal
regulation,

The levels of civil penalties and
criminal fines for State UIC programs

. have been similarly reduced below
Federal amounts. The minimum civil
penalties and criminal fines have been
set at $2,500 and $5,000 per day,
respectively. However, in the case of
Class II wells, States need only have the
authority to recover a civil penalty of
$1,000 per day, and may substitute the
authority for pipeline {or production)
severance for criminal fines.-Several
commenters noted that they had this
authority for pipeline severance
available to them, and that it proved to
be more effective than monetary fines.

EPA agrees that this may be preferable .
and has, therefore, allowed States to
choose between pipeline severance and
criminal fines for Class I wells.

One commenter suggested that the
requirement of § 123.9(a}{1) (proposed -
§ 123.10(a)(1))—that States have the
authority to restrain immediately
unauthorized activities endangering .
public health or the environment—was
too broad for purposes of the UIC
program, and that éndangerment of the
environment should be eliminated as a
cause for immediate action. This
commenter cited section 1431 of SDWA |
which allows immediate action only
when there is an “imminent and
substantial endangerment to the health
of persons.” Section 1431 is not .
applicable to State UIC programs.
Further, section 1421{a)(1) is intended to
assure effective programs. Reference to
endangerment of {threatening) the

-environment has been retained in

§ 123.9(a)(1) because it is a necessary

element of State enforcement programs.
The alternative in proposed

§ 123.10(a)(1) which allowed States to .

choose having available either the

- remedy of immediately notifying the

Regional Administrator by telephone of
unauthorized activities or the remedy of
immediately and effectively restraining
such activities by order or by suit has
been dropped. The latter remedy is now
required of all State programs. The
remedy of telephone notification was
dropped as an option since it is an
obvious ability of all States. The more
important authority of being able to
immediately restrain an unauthorized
activity is one which can be satisfied
either with an administrative cease and
desist order or with the ability to seekin
court a temporary restraining order, an
ability which few, if any, States lack.

States are still required to have the
same array of enforcement tools as EPA,
except that imprisonment is only
required for State RCRA programs. State
programs may not impose a greater
burden of proof for establishing
violations than is required of EPA under
the appropriate Acts. A State could not,
for example, require a showing “beyond
a reasonable doubt” to establish a civil
violation. If a greater burden of proof
were allowed, enforcement actions
would be less often successful and State
programs, therefore, less effective. -

‘The penalty policy provision in the
proposal (§ 123.10(c)) has been retained

. unchanged despite numerous objections

that it not be applied to States. EPA
believes that it is entirely reasonable to
expect States to assess penalties which
are “appropriate to the violation.”" The
additional criteria for assessing
penalties apply only to. “deadlirie™
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violations and are inherently flexible so
as to provide States with a wide margin
of discretion in their application.

Some commenters argued that the
penalty policy could not be applied to
States administering RCRA programs
because under section 3008(c) of RCRA

- the Administrator may only consider the

seriousness of the violation and good
faith efforts to comply with applicable
requirements in assessing a penalty. The
Agency believes that the factors -

‘contained in § 123.9(c] fit within these

broad statutory standards. Moreover,
EPA interprets section 3008(c) of RCRA
to allow adoption of a penalty policy by
States which is not strictly within the
standards of section 3008(c), since the
listing in section 3008(c) is not exclusive.
In addition, section 3008 covers only
Federal enforcement and is not directly
applicable to the States.

§ 123.9(d)—This section establishes
minimum guidelines to ensure that the
public has an adequate opportunity to
participate in the enforcement process
itself. This regulation is promulgated, in
part, pursuant to the provisions of
section 101(g) of the CWA and section
7004{b} of RCRA which require EPA, In
cooperation with States, to publish
minimum guidelines which provide for
such public participation. Additionally,
this regulation is promulgated in
response to the opinion of the Seventh
Circuit in Citizens for a Better
Environment v, EPA (596 F. 2d 270,
Petition for rehearing denied, 13 ERC
1095, 7th Cir. 1979). It was proposed as
§ 123.10(d) on August 22, 1979 {44 FR
49275),

The August 22, 1979 proposal required .

all States wishing to receive or maintain
programs covered by the consolidated

. permit program to provide citizen

intervention as of right. Additionally,
EPA suggested several other
mechanisms for public participation,
After reviewing the public comments on
this proposal, the Agency has
established requirements which ensure
the benefits of public participation,
while intruding less into the States’
management of their judicial and -
administrative systems.

Many commenters objected to the
proposed requirement of intervention as
of right in State enforcement action.
Various reasons were advanced
including that the Agency lacks
statutory and constitutional authority to
impose such a requirement and that
under section 101(b) of CWA States -
have the primary responsibility to
control pollution. Additionally, many
States pointed to the possible disruption
or loss of existing programs if State
legislatures were asked to enact
statutory changes. Although the Agency

\
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does not agree with all of the.arguments
advanced by commenters, intervention
as of right is not now mandatory but is
one of two options to be adopted by
States.

The first option allows States to
provide for intervention as of right by
citizens who have an interest which is
or may be adversely affected by a
violation. This coverage is comparable
to existing rights in Federal court.
Alternatively, States may provide
assurance that they will not oppose
intervention by citizens when such
intervention may be permissibly
authorized under State law. States
employing this option ate also required
to ensure that citizen complaints of
potential violations are received and
responded to, and that any proposed
settlement of an enforcement action is
published for public comment.

Commenters also objected to the
application of these requirements to
RCRA and UIC programs. Many pointed
out that CBE v. EPA, supra, in which the
Seventh Circuit invalidated the
Administrator's approval of the Illinois
NPDES program, was based only on the
requirements of section 101(e) of the
CWA. EPA believes that the application
of these requirements to programs under
RCRA and SDWA, in addition to CWA,
is warranted. Section 7004(b) of RCRA is
virtually identical to section 101(e) of
CWA, and contains the same obligation
to promulgate regulations dealing with
public participation. Although SDWA
contains no such specific requirements,
section 1450(a)(1) authorizes the
Administrator to prescribe regulations
which are necessary or appropriate to
carry out his functions under the Act.
The Agency believes that these
minimum public participation
requirements are both necessary and
appropriate for an adequate State UIC
program. The requirements of § 123.9(d),
therefore, remain applicable to all
programs covered by Subpart A of these
regulations.

Numerous commenters urged the
Agency to adopt all the mechanisms for
public participation suggested in the
proposal. Some stated that the right of
participation in State court should be
equivalent to that available in Federal
Court. Although these regulations
require that States provide a meaningful
opportunity for public participation in
enforcement, they represent minimum
guidelines and do allow States some
flexibility in developing these
provisions. Nothing in the Act orits
legislative history indicates that
Congress intended that States be
required to provide identical rights to

those Congress specified for citizens in
Federal court.

Some commenters objected to the
suggestion, adopted as part of the
second alternative, that States be
required to publish proposed settlements
for public comment. They claimed that
this could disrupt a process which
requires that settlements be negotiated
in private and adopted quickly.
However, it is just such a situation, with
its potential for abuse, which public
participation is designed to avoid.
Experience by the Federal government
indicates that noticing proposed
settlements for public comment does not
make it appreciably harder to settle
cases. Thus, notice of settlement must
be published although the settlement
itself needn’t be published. Interested
persons will be allowed to view the
settlement if they wish. This process is
similar to that now employed by the
Department of Justice (28 CFR § 50.7).

Some commenters stated that the
Agency should define "citizen." Many
pointed to section 505{d) of CWA which
defines citizens as persons who have an
interest which is or may be adversely
affected. The Agency has adopted a
similar definition in this rule. However,
it should be noted that the legislative
history of section 505 indicates
Congress' intention to give citizens the
broadest right of participation permitted
by the requirement of “standing"
contained in the U.S. Constitution.
Similar breadth would be required of
States choosing to provide intervention
as of right.

It was also suggested that the Agency
require States to provide their citizens a
right to compel State officials to perform
non-discretionary duties. EPA does not
believe that such a right need be
specified in these minimum guidelines.
When States are not performing
necessary duties, citizens have the right
to petition EPA to withdraw the State’s
authority to administer the program.

Some commenters objected to the
length of time which States are given to
comply with these requirements.
However, this period is the same given
for compliance with all new
requirements contained in these
consolidated permit regulations.

Some commenters asserted that EPA
has not developed these regulations “in
cooperation with the States” as required
by RCRA and SDWA. Due to the time
constraints imposed by the court in CBE
v EPA, supra, the proposal was
developed by EPA. However, States
were fully informed and their views on
the proposal were actively sought.
Comments were received from agencies
in over 30 States. These comments were
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carefully and fully considered in
developing this regulation.

§ 123.10 Sharing of information.

This section was proposed as § 123.16.
Paragraph (a) requires approved States
to share information with EPA. Many
States indicated that under State law
they may not be able to make
confidential information available to
EPA upon request. However, since EPA
cannot exercise its statutory oversight
and enforcement responsibilities
without access to all the information it
needs, including confidential -
information, the paragraph has not been
changed.

A commenter stated that if EPA
receives confidential information from a
State, the Agency should preserve the
confidentiality of the information. When
the Agency receives information from a
State which is claimed as confidential
by the submitter EPA will treat this
information in accordance with its
business confidentiality regulations at
40 CFR Part 2. These regulations treat all
information claimed confidential by the
submitter as confidential until an
explicit determination is made that it is
not entitled to confidential treatment. A
submitter gets prior notice of this
determination under 40 CFR § 2.205.

If a State operates a broader program
than is required by Federal law, this
information sharing requirement applies
only to the Federally required portion.

Under § 123.10(b), EPA will provide
States with information from its files
when the State requires the information
to administer a Federal program. If the
information has been claimed
confidential by its submitter, EPA will
disclose the information to a State in
accordance with the procedures of 40
CFR Part 2. In particular, 40 CFR
§ 2.301(h)(3), which is incorporated by
reference in § 2.302(h)(3) (NPDES/404
permits), § 2.304(h}(3) (UIC Permits), and
§ 2.305(h)(3) (RCRA permits), provides
that EPA will disclose information
claimed confidential to a State if the
State has the authority to compel that
information or, if it does not have such
authority, if EPA determines that the
State will provide adequate protection
to the interests of the affected business.

One commenter stated that a
submitter should get notice before
confidential information it submitted to
EPA is disclosed to a State. Under the
Part 2 regulations, EPA will give notice
to the submitter before disclosure to the
State if the State agency does not have
the authority to directly compel
submission of the information. If the
State does have the authority to compel
submission of the information, notice is
not required. EPA’s disclosure of
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information to an approved State under
§ 123.10(b) is essentially the same as
disclosure to EPA employees or other
Federal agencies who perform a
function on behalf of EPA. Notice is not
) requlred prior to disclosure in either of
these instances. See 40 CFR
§§ 2.209(c)(3) and (e).

'Praposed § 123.11 Progress reports.

This proposed section has been
dropped because it'was duplicative of
other provisions in this Part. The
requirement that States with interim
authorization under RCRA, and those
listed as needing a UIC program submit
progress reports is found in- Subparts F -
and C, respectively.

§ 123.13 Procedure for revision of State
programs.

This section was-proposed as § 123.13.
The procedures for revising State
programs are designed to be flexible
enough to cover both minor and major
modifications. The Agency will issue .
public notice and provide opportunity ,
for public comment on substantial
proposed program modifications, and
will indicate its approval by notice in
the Federal Register. In most instances
of minor modifications, EPA will not
issue public notice and will indicate its .
approval by letter.

One commenter requested that there
be no formal EPA review of nominal
changes in the structure and
responsibilities of State agencies.
administering an approved program. It
was not the intent of the proposal nor is
it of these final regulations to require
EPA review in such cases. Only when
the controlling Federal or State statutory
or regulatory authority is modified or
supplemented, or when the State
proposes to transfer all or part of a
program from an approved State agency
to another agency may EPA approval be
necessary. Changes solely in the

" internal structure of an approved State
agency, with no changes in the overall
authority of the agency, do not require
EPA approval. .

A new provision (§ 123.13(g)} has been
added to reinstate the time periods for
compliance with revised NPDES
requirements by approved State NPDES
programs, Those compliance deadlines -
had been suspended on March 13, 1980
(45 FR 16182) to allow NPDES States to
await promulgation of these
consolidated regulations before
modifying their programs.

§ 123.13(g) also requires NPDES States
to implement the new NPDES
application requirements for existing
dischargers other than POTW's
contained in §§122.4(d) and 122.53(d)
and (e), for all dischargers whose

permits expire after November 30, 1980
or whose permits expire before
November 30, 1980 but who have not
reapplied prior to April 30, 1980. This is
necessary to assure that the imminent
round of BAT permit issuances are
written with adequate knowledge of the
toxic pollutants being discharged. (See
the preamble to the consolidated
application form, published elsewhere in
today’s Federal Register, and the
preamble to §§ 122.53 and 122.62 for
detailed discussion of the new
application, its use in the NPDES
program, and the considerations
involved in phasing in the use of the
new application.}

While these application requirements
will have to be implemented more
rapidly by States than other new NPDES
requirements, EPA anticipates that
States should have no difficulty
impiementing them in a timely manner.
EPA is not requiring that States
immediately develop new forms to
secure the information required under
§§.122.4(d) and 122.53(d) and {e}. Until
such time as they develop new forms
they may either receive the required
information without the use of any form,
or they may use EPA’s new consolidated
Forms 1, 2b and 2c (see separate
publication in today’s Federal Register
of EPA consolidated application forms).
EPA will provide adequate supplies of
these forms to States wishing to use
them. States which develop new

-application forms consistent with

§8§ 122.4(d) and 122.53(d) and (e) will
receive expedited approval. EPA will
consider these new forms to be
nonsubstantial program modifications
under § 123.13(b)(2). ’

§ 123.14 Criteria for withdrawal of
State programs.

This section was proposed as § 123.14.
One commenter thought that program
withdrawal should be mandatory for
any violation by a State of the
requirements of this Part. Such a

" requirement would be draconian and

has been rejected by the Agency and the
Courts. See Save the Bay v.
Administrator, 556 F.2d 1282 (5th Cir.

. 1977).

§ 123.15 Procedures for withdrawal of
State programs.

This.section was proposed as § 123.15.
A commenter suggested that EPA give a
written response to any petition for
withdrawal of a State program. This
suggestion has been adopted. Also,
language has been added to clarify that
actions taken by a State prior to
withdrawal are valid and are not
affected by withdrawal. Thus, a permit
issued by a State prior to program
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withdrawal would remain valid after
withdrawal. This provision appears at
§ 123.15(c).

Subpart B—Additional Requirements for
State Hazardous Wasto Programs

Subpart F—Requirements for Interim
Authorization of State Hazardous Wasto
Programs

RCRA is unique among the statutes
covered by these consolidated *
regulations in that it provides for two
different types of EPA approval of State
programs—"interim authorization,"
which may extend for only 24 months
after the full Federal program has been
established—and "“final authorization,”
which is the same type of permanent
approval authorized by the other

- statutes implemented by this Part.

" EPA originally proposed guidelines for
both interim and final authorization of
State hazardous waste programs under
section 3006 of RCRA on February 1,
1978 (43 FR 4365). On June 14, 1979, EPA
reproposed the guidelines as part of
these consolidated permit regulations.
Because of the public interest in the
Federal hazardous waste regulatory
program and because of the particular
need for States to know early in 1980
what EPA would require for interim
authorization, the Agency, on January
29, 1980, published in the Federal v
Register (45 FR 6752) Advance Notice of
what today’s regulations impose as
requirements for both interim and final
authorization of State hazardous waste
programs, The Agency did not accept
comments on this Advance Notice, nor
did it respond in the Advance Notice to
comments made on the June 14, 1979
proposal,

In the June 14, 1979 proposal, EPA
responded to comments received
concerning the February 1, 1978
proposal and discussed certain program
decisions. These will not be reiterated:
fully here. However, EPA strongly
solicited comments on many aspects of
the proposal pertaining to interim
authorization. Comments on these
aspects and the basis for this final

- regulation for interim authorization as it

appears today are addressed below.

In the June 14, 1979 proposal of Part
123, requirements for both interim
authorization and final authorization
were contained in Subparts A and B.
This caused confusion among many
commenters as to which requirements
pertained to which type of authorization,
In order to make the final regulations
easier to read and work with, EPA has

. now separated the RCRA provisions in
* this Part into two Subparts—one for

final authorization and one for interim
authorization. EPA believes that the
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requirements for interim authorization
are most comprehensible when set forth
as a discreet, autonomous subpart of
Part 123.

Thus, new Subpart F includes all of
the requirements for interim
authorization, having explicitly adopted
the applicable portions of Subpart A.
Accordingly, Subpart F can be read as a
unit by those interested in interim
authorization only. This system will also
allow Subpart F to be dropped from the
Code of Federal Regulations when the
interim authorization period is over.
Subpart B now includes the
requirements for final authorization
additional to those contained in Subpart
A. Although this separation causes some
duplicatior of requirements which
pertain to both interim and final
authorization, EPA believes this
reorganization will remedy the
unclearness of the proposal concerning
requirements for interim authorization.

Because final and'interim .-
authorization are so closely related, they
are discussed together in this section of
the Preamble. The discussion first
covers two general issues relevant to
both programs. Interim authorization is
discussed next, since it comes first in
time and is expected to provide the
foundation for final authorization.
Finally, Subpart B concerning final
authorization is discussed.

Eguivalence and consistency. One of
the most frequently discussed issues in
the comments on the RCRA portions of
the proposed Part 123 regulations
concerned the extent to which State
programs should be required to be

Although these provisions taken
together evidence a clear concern to
avoid duplicative and overlapping
regulations and to make State hazardous
waste control programs relatively equal
to each other and to the Federal
program, particularly during final
authorization, they must be considered
in light of section 3009 of RCRA. Section
3009 of RCRA states that after the
Federal RCRA program becomes
effective, no State may administer a
program less stringent than the Federal
program. The statutory language does
not directly address the question
whether more stringent State
requirements are preempted, though
EPA believes in certain circumstances,
discussed later in the preamble, they
well might be. However, the section
taken as a whole does suggest by
negative implication that RCRA was not
intended to have sweeping preemptive
effect. Thus States may impose
requirements under their own laws
which are more stringent than the
Federal requirements, but section 3008
forbids EPA from approving these
requirements as part of a State final
authorization program if they are
“inconsistent” with the Federal program.

Accordingly, establishing very tight
standards for EPA approval of State
programs would not necessarily

.advance some of the basic goals of the
statute—to establish Federal minimum
standards, but not abruptly halt the
development of State programs, and to
reduce the existence of overlapping or
duplicative State regulatory programs.
Indeed, setting a very high threshoéld

substantive and procedural duplicates of might produce the reverse effect by

the Federal program before they could
be approved for either interim or final
authorization, Many industries argued
for requiring nearly identical State
programs, out of an understandable and
legitimate concern about the burden of
adhering to many dissimilar State
programs, while many States argued for
a more lenient test, for equally
understandable reasons. The basic legal
framework of the problem is laid out
here; EPA’s detailed resolution of the
issue is explained later in the program-
specific discussion.

RCRA expresses a concern for
national consistency of State programs
during final authorization, but backs-off
from that goal of consistency during
interim authorization. The statute
requires States with final authorization
to have programs both “equivalent to”
and “consistent with” the full Federal
program. However, during the period of
interim authorization States must have
programs that are only “substantially
equivalent” to the Federal program.

removing an incentive for States to take
moderate steps to make their program
more similar to the Federal program, but
not identical to it.

Though EPA has tightened a number
of the requirements for approval of State
programs, it has not accepted the
comments calling for the programs to be
identical. Instead, as discussed below, it
has adhered to a more flexible
approach, particularly where interim
authorization is concerned. Final State
RCRA programs though may not be less
stringent than the Federal program.

Review of State permils. Section
3008(a)(3) of RCRA authorizes the
Administrator, after giving notice, to
revoke any RCRA permit whose holder
is in violation of any of the requirements
of Subtitle C, or State requirements
established under that Subtitle, and to
assess a civil penalty against that
person. The statute explicitly allows this
whether the permit concerned was
issued by EPA or by a State with an
approved program.
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The proposed regulations did not
specify any restrictions on this
authority, and thus by implication
allowed it to be used at any time. (This
implication was reinforced by the very
broad grounds for modification of RCRA
permits set forth in proposed § 122.9.)

In these final regulations, EPA has
made more explicit and narrowed the
grounds on which it will move to revoke
State-issued permits or enforce against
their holders. First, EPA may take such
actions at any time, after giving notice to
the State, if the holder of a State-issued
permit has not complied with its terms.
EPA intends that States should have
primary enforcement responsibility, but
the Agency retains independent
enforcement authority in an approved
State and will use it to the extent a State
fails to take necessary enforcement
action. Beyond that, the regulations
state that EPA will only revoke State-
issued permits.or enforce against their
holders to the extent permittees do not
comply with conditions included in
comments made by EPA during the
period for review of State permits
required by §§ 123.6, 123.38, and 123.134
and which EPA stated were necessary
to implement approved program
requirements. EPA comments on the
proposed State permit would only
address whether the permit properly
implemented the approved State
requirements, not whether it
implemented the Federal requirements
that were not effective in the State. EPA
does not intend to take enforcement
action against a State permit holder who
is in compliance with a condition
commented upon by EPA during its
review period and recommended for
inclusion in the permit, even though the
condition is not included in the permit.
This is clearly not a result EPA intended
in establishing these permit review
procedures. Permit applicants will be on
notice as to comments made by EPA
during the review period as these
comments will be sent to the permit
applicant before the permit is issued.

This approach means that in cases
where EPA has no comments on a State
permit or where the comments are
successfully accommodated, compliance
with the State permit will be deemed
compliance with the requirements of the
State program and Subtitle C, for
Federal enforcement purposes, apart
form an “imminent hazard” action under
section 7003. However, it also reserves
to EPA the authority to prevent a State-
issued permit from shielding owners and
operators from Federal enforcement to
the extent that EPA has timely
expressed its views that the permitin
question is not adequate to carry out the
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purposes of RCRA. This will allow EPA
a measure of control over State RCRA
programs short of the drastic and often
impractical step of withdrawing
program approval. The language of
section 3008(a)(3) indicatesthat
Congress had such an oversight role in
mind when State-issued-RCRA permits
were concerned.

EPA will follow this approach both in
States with final authorization and in
States which are issuing permits under

Phase II of interim authorization. During -

Phase I of interim authorization,
“interim status standards” or their State
equivalents apply to facilities which
have not received a full RCRA permit.
Some States with Phase I interim
authorization may elect to enforce their
version of the interim status standards
by granting permits containing those -
conditions, This approach is perfectly
acceptable. However, a permit
containing those standards has no status
as a RCRA permit and does not relieve
the facility holding it of the obligation to
apply for and receive a full RCRA
permit when the Director requests.

Interim Authorization

§ 123.121 Purpose and scope.

As noted above, RCRA is unique
among the programs covered by these
consolidated regulations in providing -
not just for full and permanent
authorization to States to administer a
permit program instead of EPA, but also
for a preliminary transitional stage
called “interim authorization,” Section
3006(c) of RCRA provides.that

Any State which has in existence a
hazardous waste program pursuant to State
law before the date 90 days after the date of
promulgation of regulations under sections
3002, 3003, 3004, and 3005, may submit to the
Administrator evidence of such existing
program and may request a temporary
authorization to carry out such program
under this subtitle. The Administrator shall; if
ihe evidence submitted shows the existing
State program to be substantially equivalent
to the Federal program under this subtitle,
grant an interim authorization to the State to
carry out such program in lieu of the Federal
program pursuant to this subtitle for a 24-
month period beginning on the date 6 months
after the date of promulgation of regulations
under sections 3002 through 3005.

Unlike final authorization programs,
which must be “equivalent” to the
Federal program, “consistent” with the
Federal program and programs in other
States, and provide adequate
enforcement assurances, the State
interim authorization program must only
be “substantially equivalent” to the
Federal program. The legislative history
empliasizes Congress’ intent that interim
authorization be granted in a relatively

liberal manner so as not to disrupt on-
going State efforts and to encourage
States to continue their efforts so that
they will be ready to take over
responsibility for the full program when
interim authorization is over.

The timing and conditions for interim
authorization, and the relationship
between various State programs and
between the Federal program and State
programs under interim authorization,
have been among the most difficult
questions to be addressed in these

.consolidated regulations. .
In the proposal, EPA specified a single

starting date for interim authorization,
namely “the date 6 months after the
promulgation of regulations under
section 3001 of RCRA.” The proposed
requirements for obtaining interim
authorization were relatively loose. A
State was not required to have a
program for listing and designating
hazardous wastes or for implementing
the manifest system in order to obtain
interim authorization. Instead it was-
only required to-control by permit either
on-site or off-site hazardous waste
disposal facilities and to conduct an
effective enforcement program.

The final regulations significantly
change the approach taken in the
proposal. First, the interim authorization
program will be implemented in two
“phases” corresponding to the two
stages in which the underlying Federal
program will itself take effect. The
reasons for and mechanics of thig -
approach are discussed imiediately
below. Second, the requirements for
approval of interim authorization have
been tightened significantly. A much
greater degree of similarily to the
corresponding requirements of the
Federal program will now be required.

As the preamble to the RCRA section
3004 regulations sets forth, EPA will
establish the regulations setting up the
RCRA program in its initial form in two
stages. The first set of regulations (or
“Phase 1"), which will become effective
6 months from the date of their

promulgation, will accomplish the initial -

identification of characteristics of
hazardous waste and listing of
hazardous wastes (Part 261), establish
the standards applicable to generators
and transporters of hazardous wastes,
including establishing the manifest
system (Parts 262 and 263), erect
“interim status” standards applicable to
existing HWM facilities before they
receive permits (Part 265) and set out
permitting procedures (Part 122).

The second set of regulations (or
“Phase II"), to be promulgated in the fall
of 1980, will complete the job of

" establishing the initial set of standards

that govern the operation of HWM
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facilities. Full permitting of these
facilities will be able to proceed on the.
effective date of these regulations. This
two-stage approach has proved to be the
only practical way, given the size of the
regulatory task involved, of putting the
program in motion expeditiously.

As far as the Federal program is
concerned, the only concrete operational
difference that will flow from this two-
stage approach, as opposed to one in
which the regulations were all
promulgated at once, will be that a
period of 6 months will be created
during which existing HWM facilities
will be subject to interim status
standards but no permits will be issued.
However, as the preamble to the section
3004 regulations explains, the statute
explicitly foresees that many facilities
will not be permitted for years after the
program starts and provides for “interim
status” for these facilities. The two-
stage approach operates within that
basic understanding.

It would be inconsistent and contrary
to Congressional intent to establish
intefim authorization in one stage only
when the basic Federal program is being
established in two stages. As a practical
matter, a one stage interim authorization
program could only have been done by
postponing the beginning of interim
authorization until after both stages of
the Federal program were promulgated.
That would have meant creating a
period of 6 months in which EPA would
run a purely Federal program without
any possibility of a State formally taking
it over. This would have been contrary
to the Congressional desire that States
take formal responsibility for the
program as soon as possible.

For these reasons, EPA has elected to
allow interim authorization for the first
phase of the Federal program as well ag
for the second. EPA believes this '
approach is legal under the statute.

Section 3006(c) of RCRA consists of
two sentences embodying somewhat
different policies. The second sentence
requires EPA, upon finding that a State
program is “substantially equivalent” {o
the Federal program, to

grant an interim author{zation to the State to
carry out such program in lieu of the Federal
program for a 24-month period beginning on
the date 6 months after the date of
promulgation of regulations under sections
3002 through 3005.

This sentence allows States 2 years
from the effective date of the regulations
establishing the full Federal program in
its-initial form to come into compliance
with the Federal program and, during
that grace period, allows Federal
approval of State programs that do not
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yet meet the equivalency test required
for final authorization.

The approach EPA has adopted
carries out that policy by limiting
interim authorization to 2 years from the
effective date of the full initial RCRA
program regulations, which includes the
Phase II regulations to be promulgated
next fall. It would have been consistent
with the literal language of this second
sentence to have limited interim
authorization to a two year period
beginning on the effective date of the
Phase I regulations, and EPA considered
that approach.

However, that approach would have
failed entirely to carry out the policies in
the first sentence of section 3006(c).
That sentence reads: ’

Any State which has in existence a
hazardous waste management program
pursuant to State law before the date 90 days
after promulgation of regulations under
sections 3002, 3003, 3004, and 3005 may
submit to the Administrator evidence of such
existing program and may request a
temporary authorization to carry out such
program under this subtitle.

This sentence expresses and the
legislative history underlines, an intent
that States be able to apply for interim
authorization and get it promptly after
promulgation of regulations setting up a
meaningful regulatory program under
Subtitle C. To forbid application until
after promulgation of next fall’s
regulations would not have been
consistent with that purpose.
Accordingly, EPA has elected to allow
interim authorization for this stage
{Phase I) of the program as well. Though
this technically will result in interim
authorization in some cases extending
for more than the 24 months specified by
the second sentence of section 3006(c),
the purpose behind that 24-month ceiling
will be preserved, and EPA feels the
extension is necessary to carry out the
purposes of the section as a whole.

Preconditions to applying. Section
3006(c) of RCRA provides that interim
authorization may only be granted to
States which have “in existence a
hazardous waste program pursuant to
State law” no more than 90 days after
promulgation of the RCRA program
regulations.

EPA interprets the word-“program” as
used above to mean enabling legislation
only. EPA believes this interpretation is
in keeping with Congress’ desire to give
States which have begun developing
hazardous waste programs enough time
to bring these programs into conformity
with Federal requirements. Ninety days
from the date of promulgation of the
substantive Federal regulations—when
their final terms become known for the
first time—would be an extraordinarily

short time in which to require States to
react to them and bring their regulatory
programs as a whole into “substantial
equivalence"” with them. Given the
statements favoring use of interim
authorization in the legislative history of
RCRA, we do not believe that Congress
intended such a strict reading. Although
EPA will not require States to have more
than legislative authority in place to
meet the 80-day cutoff, it will require all
aspects of the State program to be
“substantially equivalent"” to the Federal
program by the time interim
authorization is actually granted,

For these reasons EPA interprets the
relevant statutory provisions as
requiring States to have the necessary
legislative authority in place 90 days
after promulgation of the Federal
regulations. Since there will be two
phases of Federal regulations and
interim authorization for each phase, the
requirement for legislative authority will
be applied to each phase separately.
States that wish to apply for Phase I
interim authorization must have
legislative authority for Phase I within
90 days from today. States that wish to
apply for Phase Il interim authorization
to administer a program in lieu of the
full Federal program as it will exist after
next Fall must have the legislative
authority necessary for Phase Il in
existence 90 days after promulgation of
the Phase II regulations.

§ 123.122 Schedule.

With the issuance of these
regulations, events and possibilities
surrounding State assumption of the
RCRA program will begin to unfold as

~follows:

Phase I application. A State may
apply for interim authorization for Phase
I of the Federal program, without an
accompanying application for Phase 11,
during the period between the
promulgation of requirements for Phase
I, today, and the effective date of the
Phase II regulations, which will be 6
months after their promulgation, or
some time in the Spring of 1981.

This application window,
approximately 1 year in length, will
divide roughly into a first half,
consisting of the estimated 6 months
between promulgation of Phase I and
promulgation of Phase II; and a second
half, consisting of the 6 months between
promulgation of the Phase II regulations
and their effective date.

During the first half of the “window,"”
before Phase Il is promulgated, only
applications for Phase I will be
possible.“ Although an argument can be

“This issue of the Foederal Register contains
EPA’s initial list of wastes under section 3001 of
RCRA. In June, EPA expects lo list additional
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made that after the Phase II
requirements are known, only
applications for complete interim
authorization, including both Phase 1
and Phase II, should be permitted, EPA
has not accepted that argument in these
regulations. To be approved for interim
authorization, a State program must
show “substantial equivalence” to the
Federal program. As discussed later in
this preamble, EPA has significantly
tightened the standards for making that
showing over those set forth in the
proposal, and it can be expected that in
some cases States will have to make
quite a few changes in their existing
programs to conform them to the
“substantial equivalence” requirement.
Six months may often be too short a
time for that, and so a year has been
allowed. Letting this year overlap the
promulgation date of the Phase Il
regulations will mean that there will not
be any abrupt interruptions in filing and
processing of State applications for
interim authorization. By contrast,
forbidding State applications that did
not include Phase 11 as of the
promulgation date of Phase H would
create a period when no interim
authorization applications could be filed
because States would be adjusting their
programs to the newly promulgated
Phase Il requirements. A discontinuity
of this nature would be contrary to the
Congressional intent that interim
authorizations not be subject to
avoidable obstacles.

Phase Il application. A State may
apply for interim authorization for Phase
11 of the Federal program {and Phase I,
at the same time, if it has not already
been approved for Phase I), any time
between the time the requirements
establishing Phase II are promulgated,
sometime next fall, and 6 months after
the effective date of those regulations,
which is expected to be approximately
October of 1981.

Relationship between Phase I
authorization and Phase IT
authorization. As noted above, for 6
months after promulgation of the Phase
11 regulations, a State may apply for
Phase I interim authorization or for both
Phase 1 and II or for Phase I interim
authorization, if it already has Phase 1
authorization {or for final authorization).
A State may never obtain only Phase I
interim authorization. Starting with the
effective date of the Phase I regulations

wastes, and the candidates for thal listing have also
been published today. EPA encourages States
applying for interim authorization before the June
promulgation 1o include the wastes sel forth today
as candidates for listing in June in their Phase I
submissions. That will avoid the need to supplement
the spplication later and will reduce coafusion and
paperwork.
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in approximately April of 1981, only
applications for Phase II, or for Phase 1
and Il combined, will be accepted.

All Phase I interim authorizations will
expire automatically 6 months after the
effective date of the Phase II regulations,
or approximately October 1981 if a
Phase Il application has not been filed
by that date. In other words, any State
with Phase I interim authorization must
apply for Phase II approximately by
October 1981, or lose the program. EPA
established this requirement to minimize
the time during which States would be
operating interim authorization
programs that did not correspond to the
then effective Federal program, and to
keep States moving toward final
authorization. The dates adopted allow
States approximately 12 months after
promulgation of the Phase Il regulations
to apply for Phase II interim
authorization. This is the same length of
time allowed to States to file Phase I
applications, and was set for the same
reasons. It allows a period of 6 months
(approximately April 1981 to"October
1981) when States could be.operating
Phase I programs even though the Phase
I program was effective. Although such
a phase-in time is inevitable if the
interim authorization process is to be
kept operating without avoidable
interruption as Congress intended, it has
obvious potential for creating confusion
and inconsistency'and its duration

ghould be minimized. Finally, cutting off

Phase I is desirable as a means of .
making sure that States are moving
toward final authorization at least to the
extent of adopting the requirements
necessary for Phase II

Relationship between interim
authorization and final authorization. A
State may apply for finial authorization
at any time after the Phase II regulations
are promulgated. Final authorization, if
granted, automatically ends interim |
authorization in that State and the
applicability of Subpart F.

No applications for interim
authorization of any sort will be
accepted more than 6 months after the
Phase I regulations become effective. In
other words, no applications will be
accepted after approximately October of
1981. EPA has established this .
requirement because applications made
after this date, taking into account the
necessary period for processing and
approving a State submission, would
result in conferring interim authorization
that would at most, last only slightly
more than a year before it would
automatically terminate. This is too
short a time to justify the administrative
effort required to draw up and approve
the application, particularly when an

application for final authorization would
have to be drawii up, reviewed, and
approved within that same year.

Finally, as the statute requires, any
State with interim authorization that has
not received final authorization 2 years
after the effective date of the Phase Il
regulations (about April 1983) will ‘
automatically lose interim authorization
and the program will revert to EPA. (See
Schedule of Events.)

BILLING CODE 6560~01-M
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SCHEDULE OF EVENTIS
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Manifest system. In general, as later
portions of this preamble discuss, State
programs approved for Phase I or Phase
II must be substantially equivalent to
each part of the corresponding Federal
program. For reasons also discussed
later, EPA has made an exception for
the manifest system and associated
generator and transporter reqmrements
promulgated as part of the Phase I
program. State programs that do not
contain provisions corresponding to
these standards may still be approved
for interim authorization. More
precisely, a State will have three choices
in deciding how to deal with these
requirements:

1. It may apply for interim
authorization for these requirements
along with the rest of its Phase I
application. This would have been the
required course if EPA had not made
special provision for this part of the
program, and it may still be the option
chosen by a State.

2, A State may apply for interim
authorization to run the manifest system
ag part of its Phase II application, even
though the corfesponding Federal
requirements were promulgated in
Phase I. EPA will operate the manifest in
that State during Phase 1. The only ’
restriction placed on this application
that will not be placed on Phase II
applications for other parts of the
program is that the legal authority for
the manifest system must have been in
place no later than 90 days after the
promulgation of Phase I Since the
manifest system is part of Phase I of the

" Federal program, this requirement is
necessary to satisfy the requirement of
RCRA that States only be granted
interim authorization if they have a
program “in existence” 90 days after the
promulgation of the Federal program.

3. Fmally. a State may apply for and
receive both Phase I and Phase II of
interim authorization without being
authorized to run the manifest system.
In that case, EPA will operate the
manifest system in that State throughout
its interim authorization. Assumption of
the manifest system will still be required
in these States before final

* authorization.

§ 123.123 Elements of a program
submission.

This section lists the elements a State
must submit to EPA in its application for
interim authorization., It is largely
‘derived from relevant portions of
§ 123.3, the corresponding provision
governing final authorization. Due to the
phased nature of interim authorization,
a State will have to amend all or some
of the elements in its Phase I application
when it applies for Phase II.

- §123.124 Program description.

This section lists the required
components of a complete program
description, which is one element of the
program submission, It is largely derived
from § 123.4, the corresponding
provision governing final authorization.

In the June 14, 1979 proposal, only the
RCRA program mandated States to
- identify a lead agency for State
hazardous waste program approval.
EPA received several comments noting
this fact. One commenter stated that by
this requirement EPA was improperly
dictating a State's internal organization.
The intent of the requirement was only
to facilitate communication between
EPA and the State, duetothe  —
multimedia nature of the RCRA
program. The term “lead” means only
“the principal point of contact with
EPA,” and does not refer to overall
program responsibility.

§ 123.125 Attorney Genera] s
statement,

In accordance with the provisions .
described above, the Attorney General's
statement must attest to the enactment
of any necessary legislation within 90
days of promulgation of the phase of the
Federal program for which interim
authorization is sought. .

. As with the other program elements,
Attorney Generals’ statements !
submitted for Phase I authorization will
probably have to be amended to be
acceptable for Phase II.

§ 123.126 Memorandum of agreement.
This section contains the required

- components of the Memorandum of

Agreement (MOA). The MOA is also a
part of the program submission under

§ 123.123. It largely derives from § 123.6,
the corresponding provision governing
'final authorization. Those components
of the MOA which concern only
permitting procedures and which are not
relevant until the commencement of
Phase II, have been distinguished and
put in a separate paragraph and need
not be included in MOAs which are part
- of a Phase I application. Any MOA ;
negotiated during Phase I must be
amended at the time of the Phase II
application to incorporate required
Phase II components. .

EPA’s authority to inspect has been
modified slightly in the final rule, in that
§ 123.126(b)(6) has been added to clarify
that the MOA cannot limit EPA’s right to
inspect generators, transporters, or non-
major facilities when there is cause to
believe a facility is notin compliance.
One commenter stated that EPA’s
inspections should be limited to only
“problem sites.” This implies that EPA
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should become involved only after an
activity has been identified as a
“problem.” This would negate a

significant aspect of the oversight role, .
which is to ensure that problem sites do
not arige or are identified in the first

place.

An additional comment on EPA's
inspection authority was that only EPA
employees can perform inspection, not
Agency confractors. This is correct as

.the Act now stands. However, EPA

believes the statute permits EPA
employees to be accompanied by
contract personnel who will assist them
in their work, The extra personnel add
little to the degree of intrusiveness
which would result, A Federal employee
will be in charge and will be required to
obtain any necessary warrant, The
asgistance of contract personnel is likely
to mean, however, that the substantive
goals of the Act will be better served.

§ 123.127 Authorization plan,

This is a provision of the Subpart F
regulations that does not have any

“counterpart in Subparts A or B. It

requires States which apply for interim
authorization to set out in some detail
how they will use the time of interim
authorization to qualify for final
authorization.

The statute obviously intends interim
authorization to be a stepping-stone to
final authorization. Beyond this, great
disruption would occur if a large number
of States with interim authorization did
not qualify for final authorization when

- interim authorization wads over. The

program would then revert in full to EPA
and would have to be redelegated over
the ensuing years as States pulled the
necessary authorities together. For thesa
reasons, EPA has required States to
assess and document in advance the
actions needed to establish the final
program.

As the regulation explicitly provides,
States must submit their authorization
plan with the Phase 1 application and
update it with their Phase II application,
Of course, the authorization plan with
the Phase I application only needs to
address the portions of the final program
that are included in Phase L. The final -
requirements contained in Phase Il—
basically the detailed technical
standards for treatment, storage, and
disposal of hazardous wastes—can be
addressed for the first time in the Phase
II application.

The Attorney General’s statement
required under § 123.125 must certify

. that the authorization plan, if carried |

out, would meet the requirements of '
final authorization.

EPA does not agree with the comment
that EPA should make the decision as to
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what modifications are necessary for
final authorization. Although EPA will
provide guidance and assistance to the
State in developing its authorization
plan, it is the State which is in the best
position to identify required revisions
and modifications and to determme how
best to accomplish them.

§§ 123.128 and 123.129 Program
requirements for interim authorization
for phase I and for phase II.

These sections set forth the
substantive requirements for an
approvable State interim authorization

- program. They have been entirely

rewritten because EPA’s position on
program requirements for interim
authorization has changed significantly
since the June 14, 1979 proposal. There
EPA stated that eligibility for interim
authorization “would require the States
to implement (i.e., regulate and enforce)
controls over at least either on-site or
off-site disposal of hazardous wastes."”
EPA agrees with the numerous
commenters that argued that a State
should have a fundamentally complete
hazardous waste management program
as compared with the Federal program
in order to receive interim authorization,

In addition, this final regulation is
much more specific than the proposal in
describing what a State program must
do to receive interim authorization. This
specificity should alleviate the lack of
clarity in the proposed regulations
which numerous commenters pointed
out.

In rewriting these provisions EPA had
to deal with the question of the degree
of similarity to the Federal program it
should require of State programs before
approving them for interim
authorization, and the question of
whether State programs including
than all the requirements of the
corresponding phase of the Federal
program should be approved.

Degree of similarity. In establishing
the substantive requirements for interim

.authorization, EPA has had to balance
two competing interests evident in
RCRA, its legislative history, and the
public comments on EPA’s proposed
guidelines for State programs. These two
interests are: (1) assuring that at least a
minimum level of protection of the
human health and the environment is
established nationwide; and (2)
encouraging continued development of
States' own programs without
disruption, so that as many States as
possible can assume responsibility for
the program.

The legislative history indicates that
Congress created interim authorization

less

- to reconcile these two interests. Interim

authorization allows State programs

time to achieve the desired level of
control (complete equivalence with the
Federal program), but also requires such
programs to provide an adequate degree
of protection to human health and the
environment. Congress specified in
section 3006(c) that a State could receive
interim authorization if its program was
“substantially equivalent” to the Federal
program, leaving it up to EPA to define
“substantial equivalence."”

There were several public comments
on the need for a working definition of
this term, in order to remedy its
vagueness, EPA now defines substantial
equivalence as "to a large degree, or in
the main, equal in effect.” “Effect,” of
course, could mean either effect in
protecting health and the environment
or effect in the sense of requirements
imposed on regulated industries and
others. EPA has and intends to keep
both these meanings in mind, as well as
concerns about State autonomy, in
judging the substantial equivalence of
State programs. So, for example,
variations in the manifest system, which
calls for eventually creating a single
accounting system to track wastes from
State of origin to State of deposition,
could be extremely burdensome to the
companies that would have to cope with
the inconsistencies, and to the
governments that would have to
regulate taking the differences in the
manifest systems into account. Here,
both concern for the environment and
concern for avoiding regulatory burden
argue for a relatively high degree of .
similarity. Permitting standards, by
contrast, will be applied in local
decisions, and the initial Federal
standards will leave a good deal of
discretion to permit-writers. Here the
arguments for uniformity are weaker,
though EPA sets minimum standards to
assure protection of human health and
the environment.

EPA believes this general working
definition, and the specific requirements
found in these seclions, represent a
middle ground between the approaches
advocated in the public comments. The
comments generally fell into two groups.
Some commenters wanted EPA to
require States to regulate all facilities
that the Federal program would, and
wanted State standards to be very
similar to the Federal standards. Others
thought that States should only require
minimal coverage of either on-site or off-
site disposal during interim
authorization, and thought EPA need not
examine the substance of State
requirements or compare them to
Federal requirements, but only examine
the effectiveness of the State program.
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At least one commenter suggested
that the regulations should explicitly
state that a State program may be less .
stringent than the Federal program for
interim authorization. The Agency
believes that while section 3009
disallows imposition by a State of “any
requirements less stringent than those
authorized under this subtitle respecting
the same matler as governed by (EPA)
regulations . . .,” section 3009 was
clearly not intended to mandate
application of a “no less stringent”
standard to State programs which seek
interim authorization. Application of
section 3009 to such State programs is in
direct contradiction to the “substantially
equivalent” standard for interim
authorization mandated in section
3006(c).

Thus, EPA will not apply the mandate
of section 3009 to States seeking interim
authorization. This position is
unchanged from the Agency’s position in
the June 14, 1979 proposal. EPA will,
however, apply the mandate of section
3009 to State programs seeking final
authorization and all State programs
will be required to satisfy section 3009
to receive final authorization.

EPA also believes that States that
have not received interim authorization
are subject to the “no less stringent”
requirement of section 3009. However,
as a practical matter, it is unlikely that
EPA in the early years of the program
would treat this as a matter of high
priority and take enforcement actions.

Partial programs. Because hazardous
waste management is generally a new
activity for State governments, it is
inevitable that many States will not, by
the effective date of the Federal
program, have in place programs which
control all of the same aspects as the
Federal program controls, especially
since many State regulations will be
patterned after the Federal regulations
which are just now being promulgated.
This situation raised a major policy
decision for EPA. The Agency had two
options:

(1) To authorize immediately those
parts of a State program that are
substantially equivalent to the Federal
program, or

(2) To postpone authorization in a
State until the entire State program is
substantially equivalent.

In the June 14, 1979 proposal the
Agency tejected partial programs for
final authorization. The Agency,
however, solicited comments on the
possible alternatives to EPA regulation
of activities that are not regulated by the
State during interim authorization.
Comments ranged from endorsement of
interim authorization of parts of State
programs which meet Federal
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requirements, to.rejection of State
regulation’of certain activities and EPA
regulation of others. Commenters
strongly urged clarification of this point.
With one major exception, EPA has
chosen to postpone interim
authorization‘in a State until the entire

"State program for the relevant Phase of

the Federal program is substantially
equivalent to the relevant Phase of the
Federal program. The exception,
covering the manifest system and other
generator and transporter requirements,
is discussed below.*

In all other areas, the State progranr
must be substantially equivalent to the
relevant phase of the Federal program.
Further fragmentation of the program
with a variety of-program parts divided
between the State and EPA would result
in excessive complexity for regulated
parties.®

§ 123.126(a) (Identlﬁcanon and listing
of lrazardous wastes). This paragraph
provides thdt Stdtes seéking interim
aufhorization must demonstrate control
over a “'a universe of hazardous wastes
generated, transported, treated, stored,
and disposed of in the State which is
nearly identical to that which would be
controlled by the Federal .
program * k &1

The definition of substantial ..
equivalence for the identification and
listing of hazardous wastes is one of the
keys to control of hazardous wasteby .
States during interim authorization. This
definition will necessarily determine
what wastes will become part of the
hazardous waste management program
required by RCRA, thus assuring their
proper management. Wastes outside of
the definition will not receive the
attention RCRA affords. Thus, itis
important that during interim
authorization States be required to
control as many hazardous wastes as
possible without detracting from the
basic concepts of substantial :
equivalence and interim authorization.
In setting the appropriate level of

SThe phasing of interim guthorization can also be
seen as the authorization of part of a State program
and thus ag another exception to the requirement
for a complete State program. EPA does not view it
this way, however, for 1wo reasons, First, the two
phases of interim authorization are necessitated by -
the two phases of the Federal regulations, and the
State program for Phase I or Phase II will be
substantially equivalent to the Federal program for
Phase I and Phase II; and second, EPA does not
intend to authorize a State for only one phase -of the
program [evidenced by the automatic reversion of
Phase I to EPA if a State does not apply for, or is
denied, Phase II). .

¢For example,.since EPA will not enforce the
Federal requirements for those. elements of a State
program which-it has authorized, further
fragmentation of program approval would subject
the regulated community to a patchwork of State =
and Federal regulations. ’

- control EPA had to balance arguments

that States be required to control . -
exactly the same wastes as controlled
under the Federal program, that differing
definitions and lists would create
intolerableinconsistencies and that
States only control a universe of wastes
“substantially equivalent” to thz Federal
program.

EPA cannot .accept the suggestion that
interim authorization be granted only to
States that define hazardous wastes in
the same manner as EPA defines -

- hazardous wastes. Present State laws

and regulations define hazardous
wastes in ways which make it likely
that fewif any States now cover exactly’
the same wastes as identified in'the
section 3001 regulation. Time will be
nee_ded ta bring the State definitions

into conformance with the Federal
definition.

It is true, however, that allowmg
different States to have definitions or
lists of hazardous wastes which are
different from each other or from the
Federal definition or list has the
potential for creating considerable
confusion.,When a waste moves from a
State in which it is defined or listed as
hazardous into one where it is not, or
the reverse, questions of how to deal
with the waste and how to treat the -
manifest documents will arise and must
be dealt with. EPA’s answers to those
questions are given below, but the-
problem will not arise at all to the
extent the “universe” of wastes is the .
same from State to State.

The burdens created by these
inconsistencies will vary, of course, with
their extent. In an attempt to minimize
them without forcing all State programs
into the same mold immediately, EPA
has adopted a somewhat tighter

“

. formulation of the basic test of

“gsubstantial equivalence” here than for
other elements of interim authorization
due to the greater potential for harm
from wastes not defined or listed as

" hazardous and not properly managed

even during interim authorization.

§ 123.128(b)~(d) (Generator,
transporter, and related manifest
requirements). The one area where EPA
will allow an exception to a complete,
substanhally equivalent State program
is the manifest system and the
associated generator and transporter
requirements. It appears to EPA that
these are the parts of the Federal
program for which States would have
the most difficulty in meeting the
substantial equivalence test by the
effective date of Phase I. In parficular,
many States probably will not have a
manifest systemin place that
adequately controls interstate shipments

._of hazardous wastes consistent with the
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Federal manifest system. EPA does not
believe that the lack of authority for this
program part should cause States to be
denied interim authorization, That
approach could result {n a great many
States being denied interim
authorization contrary to basic -
Congressional intent.

§ 123.128(d) therefore allows EPA to
administer and-enforce the Federal
nationwide manifest system and
generator and transporter requirements
in a State without depriving the State of
interim authorization for the rest of its
program. This specific option is new,
though in the proposal EPA did discuss
the alternative of an entirely Federal
manifest system. In the June 14, 1979
proposal EPA suggested that States must
implement all statutory and regulatory
hazardous waste management
authorities they possess. EPA received
comments on this point, and now
believes that this consideration must
yield to the concern for consistency and
uniformity in the manifest system, which
is the heart of the “cradle-to-grave"
control system of RCRA, and has
significant consequences on interstate
commerce. States not authorized to run
the manifest system during interim
authorization should work to develop a
manifest system and associafed
generator and transporter standards

" equivalent to and consistent with the

Federal system as required for {inal
authorization.

In order to obtain interim
authorization, States are not required to
have statutory or regulatory authority
over certaln aspects regulated under the
Hazardous Materials Transportation
Act by the Department of

- Transportation (DOT). However, this

authority will be required for final
authorization. These aspects include
requirements for; accumulation of
wastes in containers meeting DOT
standards prior to shipment; packaging,
labeling, marking and placarding of
wastes; the forwarding of the manifest
or shipping document for shipments
solely by railroad or solely by water
(bulk shipments only); and provision of
the DOT proper shipping name.

This approach to interim authorization
was taken in order to avoid the potential
disruption of existing State programs
which could occur if adoption of these
DOT provisions necessitated hasty
legislative and/or regulatory changes.
For interstate transportation of
hazardous waste these DOT
requirements operate independently of
the requirements that are contained in a
State hazardous waste program. Thusg, a
degree of control of hazardous waste
and protection of human health and the

.



US EPA ARCHIV,E DOCUMENT

This information is reproduced with permission from HeinOnline, under contract to EPA. By including this material, EPA does not endorse HeinOnline.

Federal Register / Vol. 45, No. 88 / Monday, May 19, 1980 / Rules and Regulations

33393

environment substantially equivalent to
the Federal program is afforded in other
States without the need for a State with
interim authorization to include in its
program the authority to administer (and
enforce) these requirements. In other
words, the aspects of DOT’s program
listed above must be complied with for
the interstate transpertation of
hazardous waste in a State with interim
authorization authorized to operate the
manifest system. In such a case, the
universe of wastes subject to these
requirements is the Federal universe, as
defined by 40 CFR Part 261. Any
generator or transporter proposing to
ship a waste interstate which is
hazardoeus under Part 261 must comply
with DOT’s requirements.

Shipments of hazardous waste by
intrastate motor carriers are not subject
to BOT requiremerts during interim
authorization, akthough the majority of
States have adopted DOT requirements
in their motor vehicle codes or by other
means. For the reasons stated above,
EPA has chosen not to set minimum
requirements respecting these standards
as a condition for interin authorization.
However, since the transportation of
hazardous waste by interstate carriers
will be subject to DOT regulations, EPA
encourages States to adopt
transportation requirements which are
consistent with DOT’s regulations.

In addition, EPA wil continue to
require reports directly to it of
internatioral shipments of hazardous
wastes. This is aniquely an issue that
concerns the National Government, and
requiring reports directly to EPA is the
simplest procedural mechanism for
ensuring that there is a central national
repository of information about those
shipments.

§§ 123.128(e) and 123.129 (Hazardous
waste treatment, storage, and disposal
facilities). During #nterim authorization a
State must have authority to regutate all
types of hazardous waste treatment,
storage and disposal Eacilities except
those that do not exist & the State on
the daie of mterim authorization. This is
a sigrificandly stricter requrement than
the one that appeared in the June 14,

1979 proposal.

Whexn Plase H is concerned, a State
must kave in effect a permit program
substantieily equiwalest o the Federal
hazardoes waste perm#t program,
including subsiamlly equivalent public
participation provisions.

EPA cannot accept‘the suggestion that
a system of permits by rule more
extensiwe than the one in the Federal
system be accepted for purposes of
interim awthorizafion. The safety and
control of HWM facilities, particularly
in the early years of the program, will be

to a great extent a matter of site-specific
judgment requiring site-specific
examination.

As discussed in more detail earlier in
this preamble (Part 122, Subpart B—
Additional requirements for Hazardous
Waste programs), the Agency has
integrated the overlapping requirements
of RCRA and SDWA relative to the
underground injection of hazardons
waste into wells. Brielly, the approach is
as follows: Existing wells that receive
hazardous waste will be considered to
be “hazardous waste management
facilities.” During the “interim status"
period their owners or operators will be
required to comply with certain
requirements of 40 CFR Parts 122 and
265, inclading such requirements as
filing of notifications and Part A permit
applications, and compliance with the
manifest system and interim status
standards. As discussed in the preamble
to Part 122, Subpart B, EPA also will
make provisions for issping interim
RCRA permits to class [ wells handling
hazardous waste.

Because this regulation under RCRA
of wells imjecting hazardous waste is
somewhat different than what EPA
proposed, EPA will give a State the
option of whether to cover such wells
under Phases I and II of its State
hazardous waste program until the State
has an approved UIC program
(§ 123.128(e)(8)). Ifa Srtate chooses not
to regulate wells injecting hazardous
waste under its RCRA program, EPA
will enforce the interim status standards
for such wells, and will, once the
permitting standards for Class [ wells
injecting hazardous waste are in place,
issue permits to owners and operators
requesting them.

Relationship of State programs to
each other and lo the Federa! program
under interim authorization. As noted
above, EPA has significantly revised its
approach to interim authorization since
the time of proposal, tightened the test

* for determining “substantial

equivalence™ and forbiddea partial
programs. These changes should greatly
reduce the cases in which differences
between State programs, and between
State programs and the Federal
program, lead to irconsistencies which
require resolution. However, EPA has
identified several types of
inconsistencies which may still arise.
The independent application of DOT
regulations respecling interstate
shipments {including requirements for
the idenlification of waste and use of
the manifest) should help mitigate the
impacts of the first three potential
problems discussed below.

1. Inconsistencies due to differences in
the "universe” of wastes from State to

.
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State. Two types of inconsistencies can
arise here. First, a waste conld move
from a State where it is not designated
or listed as hazardous into one where it
is designated or listed. Both under
section 3009 of RCRA and under the
general State police power, each State
has the right to control the movement
and disposal within its boundaries of
wastes which it considers hazardous.
Accordingly, under new § 123.130(b),
when wastes move from a State where
they are not listed or designated to one
in which they are, they become subject
to the treatment, storage and disposal
requirements and the transporter
requirements of that second State.

Also, a waste could move from a State
where it is listed into one where it is not
designated or listed. This is by far the
most troubling of the four types of
inconsistencies. EPA intends to
administer the program so as to
minimize the chances that this siteation
will in fact occur. Specifically, EPA will
not approve State programs which ~
affirmatively appear to include a smaller
“universe" of wastes than the Federal
program covers. However, since during
interim authorization EPA will allow
State programs to vary from the Federal
program in their listing characteristics
and test methods, it may be that a State
program will turn out to be
underinclusive even though that was not
clear at the time of approval. By the
same reasoning used above, the wastes
become unregulated (except as general
State law may provide) upon moving
into the second State and, under
§ 123.130{a), may be managed as
permitted by the laws of the State into
which it has been transported. In
addition, § 123.128(b)(6) requires State
manifest systems to insure that all
interstate shipments of hazardous waste
be designated for delivery to facilities
authorized to operate under an
approved State program.

Clearly, under this approach States
could bacome preferred “dumping
grounds” for wastes which they did not
regulate, but neighboring States did.
However, the possibility of that
occurring cannot be avoided nndes any
approach which gives effect to the
“substantial equivalence” language of
RCRA.?

TEPA will also permit States to obtain intecim
authorization even if they lack regulatory authority
over certain types of storage. treatment, or disposal
{acilities as long as those facilities do not exist in
the State at the time inlerim authorization is
granted. This provision raises the possibility that
such a facility could be opened ix the State during
the time of islesim asthorization and
unreguisted. Howerer, EPA believes that s will
nol prove te be a practical problem. It will be
difficolt to construct and Jarge or commplex

Pootnotes continued on next page
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2. The State has interim authorization
but EPA is running the manifest system.
In this case, the Federal manifest system
and Federal standards for generators
and transporters will be enforced in the
State. The universe of wastes subject to
these Federal requirements, however,
will be the universe of wastes covered
by the State program. It will not be the
Federal universe as defined in 40 CFR
Part 261, However, DOT’s requirements
are applicable to interstate shipments of
hazardous wastes in the Federal
universe as defined in 40 CFR Part 261.

3. A State has Phase I authorization
during Phase II. This state of affairs, as
explained above, can only'last for 6 .
months. During this period, EPA could
administer-and enforce the Federal
permit program in the State. However,it
is most unlikely that EPA would operate
an active permit program that would
duplicate State regulation of existing
facilities. Instead, EPA would almost
certainly confine itself to issuing permits
to new facilities which need them to
begin construction.

§§ 123.128(f) and (g) (Enforcement and
compliance evaluation). The proposal
provided that States applying for interim
authorization had to show, in their
application, substantial compliance with
proposed § 123.10, the enforcement
requirements of Subpart A, and
compliance with the rest of Subpart A,
including the compliance evaluation
requirements of proposed § 123.9.
Requirements for enforcement authority
and compliance evaluation programs for
interim authorization are now contained
in § 123.128(f) and (g).

For compliance evaluation, the -
requirements for interim authorization
are substantively the same as those
found in § 123.8, requirements for final
authorization, including requirements
for public participation.

For enforcement action authority,
substantial equivalence has been
defined with specificity. A State can
qualify for interim authorization with
lesser amounts of fines than required for
final authorization or under the Federal
program. A State must have the
authority to impose civil or criminal
sanctions, but need not have authority
to imprison. Upon review of existing
State legislation, EPA found that a
significant number of State programs
would not qualify for interim
authorization if required to have the

Footnotes continued from last page
facilities during the 2 years allowed for interim
authorization, and anyone who does build sucha
facility will do so in the knowledge that he or she
will be subject to RCRA's full permit requirements
when interim authorization expires, and may lose
his or her investment if he or she does not qualify
under them.

same enforcement provisions as the
Federal program. In keeping with the
Congressional intent that the interim

"authorization period provide time for

States with less stringent programs to
reach equivalence rather than have the
program halted in its development, EPA
has determined that an adequate degree
of protection of human health and the
environment will be provided by these
requirements, while allowing as many

_ States as possible to operate the-

program.

Once a State receives interim
authorization, EPA retains oversight.
authority (section 3008) concerning the
activities regulated by the State. The
language in section 3008(c) that a State
program with interim authorization

operates in lieu of the Federal
program” does not mean, as suggested
by one commenter, that EPA has no
authonty to enforce the State’s program
either in conjunction with or through the
State. Section 3008(a)(2) specifically
authorizes Federal enforcement of such
a State program.

Section 3008(a] provides that EPA
may enforce “any requirement of this
subtitle” after, as one commenter noted,
EPA has given notice to the authorized
State. The preamble to the June 14, 1979

- proposal at page 34259 stated that in an

authorized State EPA might “enforce
directly against any facility or activity
violating the Federal standards” under

" the authority of section 3008(a)(2). It __.

should be understood that in a State
with interim or final authorization, the
“requirements of the subtitle” which
EPA will enforce under section 3008 are
the State program requirements.

§ 123.132 Sharing of information.

This section is the same as § 123.10
and is discussed in the preamble to that
section.

§ 123.133 Coordination with other
programs. -

This section is self-explanatory. The
question of coordination is fully
discussed in the preamble to Part 124.

§ 123.13¢ [EPA review of State permits.

The major issue raised by this
section—when EPA will use its
authority to revoke a State permit—has
been discussed earlier.

Beyond this, quite a number of
comments were received on the
definition of “major” facility permit and
how EPA will review State permits. As
the preamble to Part 122 explains, a
precise definition of a “major" facility is
not possible at this stage of the program,
Instead, the definition will be i
established year by year and State by
State in guidance. However, EPA does

-
&
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expect that the numbers chosen will .
result in review of approxlmately ten
percent of the permit applications for a
State.
One commenter suggested that EPA

limit its review of permits to receiving

“summaries” and that it review the
actual application only upon specific
request, There may be cases where such
an approach would be appropriate.
However, a "summary” (which the
regulations may require in any event in
the form of a fact sheet) would not be
enough for a thorough review of an
important permit. Accordingly EPA
believes that transmittal of more
documents for certain types of permits
should be provided for in the MOA.

§ 123.135 Approval process.

In the June 14, 1979 proposal, the
approval process for interim
authorization was identical to the
approval process for final authorization.
In this final regulation EPA has
shortened the approval process for
interim authorization, There are two
reasons for this change. First, section
3008(b) explicitly mandates, for final
authorization, specific procedures which
a State seeking final authorization and
EPA granting authorization must follow.
Section 3006(c), the provision for interim
authorization, contains none of these
procedural requirements.

Second, extensive procedural
requirements for interim authorization
approvals would be inappropriate given
the short duration of interim -
authorization, and would contravene the
Agency’s desire to minimize the
potential for duplicate Federal and State
hazardous waste programs. Protracted
approval procedures enhance the
potenﬁal for duplicate State and Federal
programs while an application is being
processed.

The Agency is, however, committed to
extensive public participation in the
interim authorization process and is
mindful of the need for reasoned
decisionmaking in granting interim
authorization. Therefore, the approval
process for interim authorization will
contain all the elements of the approval
process for final authorization except for
the requirement that the State publish

. its notice of intent to apply for interim

authorization and the requirement that
the Administrator make a tentative
determination to approve the State
program,

Unlike section 3006(b), section 3006(c)
does not include a statutory review
period (i.e., a period of time allotted to
EPA for review of a complete program
submission). In light of the Agency's
desire to minimize the possibility of
duplicate State and Federal programs,
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the Agency is committed to expedited
review of State submissions for interim
authorization. Thus, the Administrator
will issue notice in the Federal Register
of a hearing on the State’s submission
and will make a final determination
whether or not to approve a State
program as quickly as possible, but in
no case later than 120 days after receipt
of a complete program submission.

§ 123.136 Withdrawal of state
programs.

This section is derived from § 123.14.
It includes as an addftional criterion for
withdrawal of interim authorization
State faflure to meet the schedule for or
accomplish the addifions or revistons to
its program set forth in its authorization
plan. This criteron is required because
interim authorization was specifically,
established to facifitate State
assumption of a fully equivalent
hazardous waste program.

The intent of Congress was clearly to
grant interim authorization to States
which would strive to achieve the
requirements for final authorizatton in
the twenty-four month period provided
in section 3006(c). The authorization
plan sets forth the necessary steps the
State must teke o achieve these
requirements in his period. If it appears
that a State will not achieve these
requirements and clearly will not
receive final awthorization, it may be
less disruptive to withdraw the pregram
than %0 wait for # o lapse
automatically. Hence, this added
criterien for program withdrawal.

§ 123.137 Reversion of Stale programs.

This section is new. It provides thata
State program shall terminate and revert
to EPA if either the State iails to submit

‘the amended application regwired for

Phase I interim authorization as
required by § 122.122{c}{4} or the
Regional Administrator determines, in
accordanrce with procedures set forth 4t
§ 123.136, that the amended State
program submission does not meet the
requirements for interim authorizalion
corresponding to Phase II. There are no
similar provisions in other subparts of
this Part.

This automatic termination and
reversion prevision is necessary here
because as described above, the two
phases of interim authorization are
integral parts of a State hazardous
waste program. EPA does not intend to
provide authorization for only one
phase. Therefore, States with interim
authorization for Phase I will be
expected to seek interim authorization
for Phase II; and States which received
Phase I interim antherization but do not
apply for interim authorization for Phase

11 shall not retain Phase I interim
authorization beyond the 6 month period
following the effective date of Phase I

This rulemaking does not set forth
detailed specifications for how the
reversion of a State program to EPA will
actually occur. EPA will address that
subject in a future rulemaking if that
appears necessary. If such a reversion
takes place, it is EPA’s intention to
assure that facilities which had received
interim status under the Federal
program before a State received interim
authorization, retain interim status if the
program reverts to EPA and the State
has not issued the facility a RCRA
permit during interim authorization.
Facilities which have received State-
issued RCRA permits during Phase II of
interim authorization will retain their
permitted-status unti that State permit
expires or is terminated. It is also EPA’s
intention to assure that facilities which
had the equivalent of interim status
under the State program will be eligible
for Federal interim status.

Final Authorization.

By the time of final authorization
under Subpart B of this Part, the
national program for
hazardous wastes should be
substantially more settled than it will be
during interim authorization. In addition,
the statutory scheme governing final
authorization is more clear-cut. For both
these reasons, this Subpart is
significantly less intricate than Subpart
F and requires less preamble discussion.

§ 12331 Pepose and scope.

This is an introductory section. This
section points out that interim
authorization is not a precondition to
final autherization. States may apply for
final authorization at any time after
promulgation of the Phasg® II regulations
whether or not they have applied for or
received interim authorization.

§ 123.32 Consistency.

As the discassion carlier in this
Preamble states, Congress intended for
State programs receiving Bnal
authorization to become fully part of an
integrated national program to control
hazardous wastes. Section 3006{b) of
RCRA provides that State programs can
only be approved if they are *equivalent
to"” and “consistent with” the Federal
program. EPA has therefore tightened
considerably the requirements for
approval of final programs over those
for approval of interim programs,
although, as the earlier discussion also
states, it has not gone as far as some
commenters suggested.

This section provides that any aspect
of a State program which operates as a
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ban on the interstate movement of
hazardous waste is automatically
inconsistent. A recent court decision,
City of Philadelphia v. New Jersey, 437
U.S. 617 (1978), has held that such
statutes are unconstitutional because
they violate the interstate commerce
clause, and EPA believes that decision
is correct. However, since the text of
RCRA speaks only to the
“inconsistency” of State program
submissions, not of State laws generally,
this provision is restricted to the same
extent.

EPA believes that State requirements
which forbid the construction or
operation of hazardous waste disposal
facilities could be subject to attack by
the same reasoning adopted by the
courts that have struck down
transportation bans. A State that refuses
entirely to allow a necessary part of
national commerce—the disposal of
hazardous wastes—to take place within
its boundaries is impeding the flow of
interstate commerce just as much as a
State that refuses to allow the
transportation of those wastes. The
interstate commerce concerns involved
here are underlined by the
establistmment through RCRA of a
national regulatory scheme, even though
that scheme is not on its face
precmptive. Accordingly, State
programs which contain provisions that
prohibit treatment, storage or disposal
of hazardous waste within the State,
will be deemed inconsistent if the
prohibition has no basis in human
health or environmental protection.

Finally, the seclion provides that if the
manifest system does not meet the
requirements of Part 123, the State
program will be deemed inconsistent.
Since the manifest is a document that
may actually travel from State to State,
it is important that the various States be
very similar in this regard.

A number of commaents raised as a

“consistency” issue that State programs
might be too lax in some respect so that
a State would become a “waste haven”
for a region. Though the terms
“consistent” and “equivalent” do bave a
certain degree of overlapping content, in
general EPA, during final authorization,
will deal with problems of State
programs that conflict with each other
or impose unnecessary
burdens, as a “consistency” issue.
Questions as to whether the programs
are strong enough will be dealt with as a
matter of “equivalence.” Those matters
are discussed below. To summarize,
EPA has not required States to adopt
EPA'’s precise regulations, but has
required them to achieve the same
effect, and has been particularly careful
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to require very close similarity where
problems of dissimilar State
requirements might arise. .

§ 125.33 Identification and listing of
wasles.

This section requires States to control
the same “universe” of wastes as the
Federal program. This requirement will
avoid the problems of differing lists
pointed out earlier. Of course, a State is
free to control additional wastes if it
desires but, as explained earlier, this
control will not extend beyond the State
boundaries. In other words, unless other
States have equally more inclusive
programs, the extra wastes listed will
not be considered hazardous in other
States.

§ 123.34 Requirements for generators
of hazardous waste.

As explained above, EPA places
particular weight on consistency
between the manifest systems in
different States. The June 14, 1979,
proposal provided that States must use
the manifest format pubhshed by EPA
and this requirement remains in the final
rule. This means that a State’s manifest
form or format must contain the same
information as-required for the Federal
manifest format. EPA has decided to
retain a flexible approach to the
manifest system and has not published a
manifest form, for reasons explained in
the preamble to the section 3002
regulations (45 FR 12728-29 (February
26, 1980)).

While EPA decided to minimize
burdensome paperwork by only
requiring exceptions reports by
generators (40 CFR § 262.42), the Agency
recognizes that several States view -
tracking of individual manifests as an
integral and necessary part of their
enforcement program. Indeed, several

- States have such a trackmg system

which typically requires generators and -

facility operators to send copies of all
manifests to the State. The Agency
views the continuation of such a

tracking system by a State as allowable

under Section 3009 of RCRA, provided
the State adheres to all Federal manifest
system requirements (e.g., the generator
remains responsible for exception
reporting).

As stated in the Preamble to
§ 123.128(b)-(d), certain aspeécts of the
DOT hazardous materials program,
though not required to be part of a
State’s interim authorization program,
must be regulated as part of a State’s
final authorization program. These
aspects include requuements for:
accumulation of wastes in containers”
meeting DOT standards prior to
shipment; packagmg, labeling, marking

and placarding of wastes; the
forwarding of the manifest or shipping
document for shipments solely by

_railroad or solely by water (bulk

shipments only); and provision of the
DOT proper shipping name. The Agency
believes that, for final authorization, a

-State must incorporate these DOT

requirements into its program, as EPA
has in 40 CFR Part 262.

The overriding concern behind this
requirement is the need for regulatory
simplicity and elimination of confusion
by split administration, i.e., generators
and transporters will be able to look
solely to the State hazardous waste
management agency for all requirements
with which they must comply.

§ 123.36 Requirements for hazardous
waste management facilities:

This section contains standards for
facilities that will be incorporated in
permits for these facilities. Most of these
requirements will be promulgated in
Phase IT and thus this section may well
need revision-at that time to fill in
details.

§ 123.37 Requirements with respect to
permits and permit applications.

This section requires the State
Director, after a State has received final
authorization, to review and change as
necessary any permits issued by the
State under Phase II of interim .
authorization, Where such permits are -
issued under Phase II, the Director
should consider giving them a shorter
term than the 10-year maximum now
specified in order to make thls re-
examination easier.

§ 123.38 [EPA review of State permits,

The significant issues raised by this
section have been discussed earlier in
this preamble.

§ 123.39 Approval process.

RCRA specifically pravides the
approval process for final authorization
of State RCRA programs, which is
different from that for interim
authorization. The approval process has
been simplified for interim, but remains
virtually identical to the proposal for
final authorization. One change,
response to a public comment, is that
the final rule does not require the State
to provide a copy of the actual transcript
of the public hearing, but can instead
provide a summary of the proceedings.

Subpart C—Additional Requirements for
State UIC Programs-

Many of the requirements of this
subpart have been moved into Subpart:
A for the reasons explained above.
Proposed §§ 123.52, 123.57, and 123.60

3
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have been moved into §§ 123.4, 123.7, ,
and 123.13, respectively. In addition, the
requirements for State programs listed

in § 123.7 are changed to the extent
changes have been made in Parts 122
and 124. All States must ban certain
Class IV wells as provided in § 122.36.
Treatment of other Class 1V wells has
been reserved as discussed in the
preamble to that section,

§ 123.51 Purpose and scope.

§ 123.51(d)—This paragraph (proposed
§ 123.51(f)(1)) generated a certain
amount of confusion. EPA does not want
a State to develop a detailed program
covermg classes of wells which do not
exist in the State and which are not
likely to come into being (except that the
State must have a program to ban Class
1V wells). However, the Agency is
concerned that State programs control
all types of injections and not
inadvertently authorize new injections
not previously found in the State.
Therefore, States with no wells in a
certain class (other than Class IV) have
the following options:

(1) Without distinguishing between
classes of wells, treat all injections as
though they fall into EPA's Class L

(2) Prohibit injections in non-existent
classes explicitly.

(3) When the State can demonstrate
that injections are not authorized in the
absence of rules, and no rules are
established over a particular class of
well, EPA will accept this as an implicit
prohlbmon. A certification to this effect
from the State Attorney General is
necessary, however. The State must
control Class IV wells to the extent
required by §§ 122.36 and 122.45 even
though the State may not currently have
any Class IV wells.

§ 123.52 Requirement ta abtain a
permit,

This section was proposed as § 123.54.
State law must prohibit all well
injections which are not authorized
either by rule or by permit, and must
provide the authority to regulate all woll
injections currently in place in the'State,

~ either by rule or by permit. Before any

type of well injection not currently in
place can be authorized, the State
progam must be amended to cover that
type of injection.”

Proposed § 123.53 Attorney General’a
statement.

The specific requirement in this
section has been dropped. The State’s
authority to prohibit or authorize well
injections without a penmt must be
discussed, however, in the Attorney
General’s statenient under § 123.5.
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"Proposed § 123.56 Annual report.

This section has been moved to
§122.18.

§ 123.54 Approval process.

Some commenters suggested that EPA
was too stringent in its public notice
requirements in proposed § 123.58(a),
now § 123.54(a). They suggested that
States should be given greater flexibility
to handle public notice of their programs
prior to submission. EPA strongly
encourages public involvement in all of
its programs and has not reduced these
requirements below what was proposed.
However, § 123.54(c) has been rewritten
to clarify the circumstances under which
the Regional Administrator may decline
to hold a public hearing on a program
approval,

Subpart D—Additional Requirements for
State NPDES Programs

This Subpart reflects the requirements
of EPA's revised NPDES regulations. (44
FR 32854, June 7, 1979). No substantive
changes have been made. Sections
123.74 and 123.75 (proposed §§ 123.77

_and 123.78) have been reorganized for

greater clarity.

Proposed § 123.75 has been dropped
because the requirements of that section
that States have adequate authority to
inspect, monitor, enter, and require
reports, are duplicative of other
requirements of these regulations. See
§§ 122.7 (applicable permit conditions),
122.11 (monitoring requirements), and
123.8 (requirements for compliance
evaluation programs).

Subpart E—Additional Requirements for
State Programs Under Section 404 of the
Clean Water Act

This Subpart has been reorganized to
be more comprehensible.

§ 123.91 Purpose and scope.

One commenter suggested that
§ 123.91(c) be modified to allow EPA
approval of State 404 programs lacking
jurisdiction over all the waters within
the State falling under the definition of
“State regulated waters.” EPA has
thoroughly studied both the express
language of CWA and the legislative
history of the Act regarding the breadth
of State section 404 programs. Both
clearly indicate that State section 404
programs must regulate discharges of
dredged or fill materials into all waters
of the United States except those
expressly reserved to the Corps of
Engineers under section 404(g)(1) of
CWA. For this reason, partial programs
cannot be approved.

One commenter argued that
§ 123.91(d) limited the scope of State
programs to regulation of only those

activities permitied by the State after
program approval. EPA disagrees.

§ 123.91(d) clearly allows approved
States to assume responsibility over
existing general permits issued by the
Corps of Engineers. The Memorandum
of Agreement between the State and the
Secretary, under § 123.99, will be the
vehicle for establishing which Corps
issued permits the State will administer
and enforce. |

§ 123.92 Activities not requiring
permits.

This section was proposed as
§ 123.107.

A number of commenters objected to
the description of activities exempt from
the requirement of having to obtain a
permit, on the grounds that the
exemptions have been drawn 50
narrowly that the 404 program intrudes
illegally into activities reserved to the
208 program. EPA believes these
objections are based on a
misunderstanding of the relationship
between sections 404 and 208. It is clear
from the statutory scheme and
legislative history that sections 402 and
404 must reach all point source
discharges except those explicitly
exempted in sections 404(f), 404(r), or
402(). Section 208 was intended to
supplement those programs by covering
major non-point sources of pollution, by
ensuring coordination between point
and non-point source controls, by
coordinating treatment facilities, and by
preventing pollution as well as
controlling it. Thus, it 18 not correct to
assume that merely because an activity
is identified in section 208 itis a
nonpoint source; similarly, the BMPs in
section 404(f)(1)(E) are not invalid
merely because they reach point some
problems which the 208 plans also
address. Sections 404 and 208 simply do
not define distinct spheres of influence.

§ 123.92(a)(1}—Several commenters
objected to the restrictive language of
§ 123.92(a)(1). This subparagraph has
been rewritten to more clearly specify
the activities which are exempted from
the section 404 permit requirement
instead of focusing on those activities
which do require permits, as the purpose
of this section is to identify those
activities which do not require permits.

The definitions of “'plowing.”
“seeding,” “cultivating,” “minor
drainage" and “harvesting" (proposed
§ 122.3(e)) have been moved into this
paragraph for convenience. The terms
appear only in this paragraph.

= Comments received on the definitions of
cultivating, harvesting, minor drainage,
and plowing are as follows:
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Cultivating

EPA agrees with the commenter who
recommended the deletion of the word
“planted” in the definition of
“cultivating,” and has changed the
definition accordingly to make it clear
that cultivating naturally occurring
crops, such as salt hay, may be exempt
as long as the other requirements are
met.

Harvesting
The Agency has included established

* ranch lands in the definition of

“harvesting"” to betler coincide with
statutory language.

Minor Drainage

A large number of commenters
objected to the definition of “minor
drainage.” Most complained that. by
limiting minor drainage to upland drains
{and connections of such drains to
waters of the United States), the
regulation “exempted” only those
activities which were already outside
the scope of section 404. These
commenters cited several passages in
the legislative history to support their
argument that some drainage within
wetlands was also meant to be
exempted. These commenters noted that
the “recapture” provision in section
404(f)(2) would serve as assurance that
the exempted drainage would have only
minimal effects. The commenters also
observed that the proposed definition
would require a drainage proponent to
determine the presence or absence of
wellands before he or she would know
whether a permit is needed. A few
commenters, citing the potential for-
abuse from wetlands drainage,
recommended that the proposed
definition be retained.

The definition of minor drainage is not
an easy problem to solve. The legislative
history contains numerous, inconsistent
references to minor drainage and to
other section 404(f}(1) exemptions. Some
portions of the legislative history clearly
support the position taken in the
proposal, such as the statement that the
provision for minor drainage merely
recognizes that upland drainage does
not involve the discharge of dredged and
fill material in waters of the United
States, and therefore does not ever need
a permit. However, other passages in the
legislative history suggest that the minor
drainage provision is intended to aid
farmers and foresters who are actively
farming an area which may technically
be waters of the United States, at least
where these activities will not have a
significant impact on the aquatic
ecosystem.

-
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After a careful review of the entire
legislative history and consideration of
the numerous comments, EPA has
concluded that it would be appropriate.
to define. “minor drainage” to include
certain clearly defined drainage
activities in wetlands which are part of
on-going agricultural.and silvicultural

. operations and which have minimal

adverse effects, where permits are an
unnecessary burden. Subparagraphs (ii),
(iii), and (iv) of the new definition reflect
this revision. It should be:stressed that
each of these provisions applies to
activities that are part of an on-going
farming or forestry operation;.they do
not exempt activities which convert
wetlands-to non-wetlands orwhich = -~
bring wetlands into farming use. The
listed activities will have minimal -
adverse effects partly betause. they

involve limited, reversible alterations to

the hydrological regime. ’
Subparagraph (ii) refers to activities
incidental to the planting, cultivaﬁng.
protecting, or harvesting of rice,
cranberries of other wetland crop
species, in farm or forest areas in
established use for such wetland crop
production, This will allow a farmer to
temporarily dewater the area for a
particular step, such as planting, as long
as the area is kept in wetland plant
production (with or without rotation
with othér crops where such rotation is
a normal practice). The phrase- “wetland.
crop species,” in the definition of minor
drainage, must.be read in connection
with the phrase “food, fiber, and forest
products” in § 123.92(a)(1)(i). Thus, it -

+ does not include peat and similar

materials extracted or mined from the
wetland substrate, even if such
materials are derived from plants which
also yield food or fiber or tree products.

Subparagraph (iii) also recognizes-the
particular situation of rice and cranberry
(and possibly other farm or forest crop)
growers, whose manipulation. of water
levels may involve the discharge of fill
material.

Subparagraph (iv) responds to the
concerns of farmers and foresters who
pointed out that storms and floods
occasionally deposit silt bars in pre- -
existing drainage channels in
established crop lands; these bars block
the normal drainage and often threaten
crops which are not adapted to-the new
flooding regime. Such blockages may be

due to storms, floods, beaver dams, and ~

other such “events,” We have included
a requirement that such blockages be
removed within one year of placement
to be eligible for the exemption. This
should ensure that this exemption will

not be used to drain wetlands which

happen to have been created by fluvial
action over a period of time,

- EPA considered adding a provision to:
exempt drainage of small, isolated,
occasionally-wet areas where such wet
areas are surrounded. by lands in
established farming use. EPA.concluded
for a. number of reasons that it would be:
unnecessary or unpwise to includé this -
provisionin the definition of minor
drainage.

First, many of these small, isolated
wet areas may not be waters of the
United States either because they are
not wet enough to be “wetlands” under

. § 122.3 or because, even if wetlands,

their destruction or degradation would
not have any effect on mterstate
commerce. Including an “exemption” for
such areas might create the erroneous
impression that, but for the exceptlon

* and subject to the recapture provisions

of section 404(f)(2), each.puddle and
damp spot would need a permit. There
is, of course, no such requirement unless
there is a discharge into waters of the
United States.

Second, in the case where waters of
the United States are involved, such
dramage would generally be covered by
an existing nationwide general permit
issued by the Corps of Engineers. States
may arrang€ with the Secretary of the
Army to take over the administration of
such general permits, for State regulated
waters, upon program approval. {See
§ 123.91(d)). Under one current
nationwide permit (33 CFR § 323.4-2)
discharges of dredged and-fill material

- are authorized, subject to certain

conditions not likely to affect farmers,

in: (1) Non-tidal rivers; streams and their .
impoundments including adjacent
wetlands that are located.above the
headwaters; (2) Natural lakes, including
their-adjacent wetlands, that are less
than 10 acres in surface area and that

are fed or.drained by a river or stream
above the headwaters. In the absence of
adjacent wetlands.the surface area of a

“lake shall be determined at the ordinary

high water mark; (3) Natural lakes,
including their adjacent wetlands, that

" are less than 10 acres in surface area
- and that are isolated and not a part of a.
_surface river or stream. In the-absence

of adjacent wetlands, the surface area of
a lake shall be defermined at the
ordinary high water mark; and (4) Other
non-tidal waters of the United States
other than isolated lakes larger than 10
acres (see (3) above) that are not part of
a swrface tributary system to interstate
waters or navigable waters of the
United States (see 33 CFR § 323.2(a)(5)).
These small isolated wetlands would be
covered by this nationwide permit.

" There are strong policy grounds for
continuing to rely an the general permit
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approach for regulating small, isolated,
wetlands in regions where agricultural
and silvicultural activities predominate.
For example, the general permit
approach allows a certain flexibility, in
the event that the cumulative impact of
such drainage should become more
significant in the future. This flexibility
arises in two ways. First, under the:
Corps’ regulations and under State
programs, the permitting authority hag
the discretion to require an individual
permit in & particular case where
required by concerns for the aquatic
environment (as expressed in the
section 404(b)(1) guidelines), For
example, the permitting authority may
conclude that in a particular area
individual scrutiny is needed for the
drainage of isolated wetlands (e.g.,
prairie potholes) of a certain size or
type. Second, general permits are issued.
for fixed terms, not exceeding 5 years,
and must be renewed upon expimtion in
order to continue in effect. The
opportunity for public hearing required
for such renewal will give State
administrators, farmers, and other
interested citizens an opportunity to
asgess the continued need for the
general permit and its conditions, based
on environmental conditions, and other
relevant matters. For instance, in the
previous example, the State Director
may conclude that the loss of prairie
potholes has had such an impact on
migratory waterfowl that future
discharges into any prairie pothole
should have individual permits.

EPA believes that this approach
complies with the direction of Congress
to give the States a role in the
implementation of the 404 program,
recognizing that some States may
choose a more protective approach. thun
the minimum standards set by
Federal program, At the same time, this
definition assures that the legitimate
interests of farmers and other groups, ag
reflected int section 404(f), are also
protected.

Plowing

Several commenters pointed out that
plowing is a normal forestry as well as
farming activity, We have amended the.
definition of plowing to reflect this.

. Others objected to the exclusion from

plowing of redistribution of surface
materials by grading, on the grounds
that filling in depressions in irrigated
fields may actually be a BMP.
Plowing, as defined, is not a point
source and, under § 123.92, will not
require a section 404 permit. However,

" other activities which involve the .

redistribution of soil or other surface
materials to fill in waters of the U.S. are
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not included in this definition and may
require a section 404 permit.

Several commenters questioned the
requirement that plowing take place on
“established” farm or forest lands. This
requirement has been deleted. However,
it is still necessary to distinguish
ongoing farming and forestry activities,
which are exempt under section 404(f)(1)
of CWA, from activities which convert
waters of the United States to a new
use, which, under section 404{f)(2), are
not exempt.

EPA believes that redistribution of
material should be subject to the
scrutiny of the permit process when it
results inthe conversion of waters of the
United States to dry land. In appropriate
* circumstances, with appropriate
conditions, such redistribution may be
permitted as provided in the section
404{b}(1) guidelines.

§ 123.92(a}(2)—Some commenters felt
that § 123.92(a)(2} was too vague or too
inflexible for all emergency situations.
EPA disagrees, and has retained this
paragraph with only minor revisions.

§ 123.92(a){3)—A number of
commenters objected ¢o the language
defining the exemption for the
connection of irrigation ditches to
waters of the U.S. as being too
restrictive. The revised language
clarifies that a permit is required only
for those connections ¢hat involve
construction of a water éntake structure
which results in-significant discernable
alterations to the flow or circulation of
waters of the United States. It is not the
intent of EPA that simple connections
fall underthe permitrequirement.
Furthermore, construction of bank
protection featusesYor ditches which do
not reach into waters of the U:S. do not
need a permit in any case.

§ 123.92(a)(6)—Numerous reviewers
objected to the baseline best
management practices proposed in
§ 123.107(a}(5) on which the road
- construcHon exemption is based.
Objections centered on two issues: (1)
whether it is appropriate, or indeed

legal, for EPA to prescribe by regulation -

a set of nationwide BMPs for State 404
programs; and, {2} whether the baseline
BMPs in the proposal improperly control
activities that do not relate toroad
construction involving the discharge of
dredged and fill material.

As to the first of these objections, the
Agency, after review of the legislative
history of -CWA section 404(f)(1)(E),
finds no direct-or implicit guidance as to
the means by which Cengress intended
thebest management practices
requirement to be implemented. Our
intent in specifying baseline best
management practices was, and is, to
identify basic measures which are

nationally applicable and which can
form a core or framework to which
States may add more detailed and
locally applicable BMPs which they
believe are needed to assure that the
environmental protection objectives of
section 404(f)(1)(E) are met. We also
believe that an explicit statement of
minimum standards will aid States in
preparing program submissions for
approval. For this reason, we have
retained the approach of baseline BMP's
in § 123.92(a)(6).

EPA has earefully considered the
second objection, relative to the scope
of the specific BMPs, in light of the
legislative history of section 404{f)(1)(E),
and has concluded that in some cases
the proposed BMPs weee too broad. The
Agency has, therefore, revised the list of
BMPs in order to focus upon
environmentally protective measures
which are directly linked to the
methodology and location of discharges
for road construction. Proposed (i), (x),
(xi), (xvi) and (xvii) have been deleted,
and other proposed BMPs have been
revised accordingly. Revisions have also
been made to maintain consistency with
the Corps of Engineers. Consistent with
these other changes, we have also
added several new BMPs,

§§ 123.92{a)(6)(v), (xi), and (xii). New (v)
emphasizes the importance of
minimizing disturbance within the
waters of the United States lying
adjacent to road corridors, This BMP {s
designed te reduce the adverse impacts
of road construction in waters of the
United States by encouraging the
widespread use of procedures-which
restrict road construction to the actual
corridor to be occupied by the finished
road. New (xi) and (xii) are both
included to maintain consistency with
the BMPs applied by the Corps of
Engineers. New (xi) requires that the
public health and welfare be protected.
New (xii) requires that healthand
economic concerns be protected by the
protection of shellfish production arcas.
Below is a BMP by BMP analysis of
comments received and changes made
in each of the proposed baseline BMPs.

"Most of the comments on proposed (i)
were not favorable, expressing concerns
that this BMP was outside EPA’s
authority, that the absolute nature of the
prohibition made it impracticable, and
that it might even result in the need for
additional road construction. Although
the Agency agrees with the comments
favorable to proposed {i) that logging in
streams may be environmentally
harmful, proposed (i) has been deleted
as not being within the proper scope of
this section.

<

Although many commenters approved
of proposed (ii) (now (i}). others felt that
it was already covered under secfion
208 or that it was too inflexible. In
response to this latter comment, the
Agency has included more factors to be
used in determining what restrictions
are feasible in any given case.

Proposed (iii) (now (ii)) has been
revised to require the minimization of
discharges of dredged or fill material
only. This responds to those conenents
which stated that the BMP, as proposed,
was not limited to dredged or fill
material, and was impractical.

Many commenters agreed with
proposed (iv) (now (iii)), and so it has
been retained and only slightly revised.
The Agency does ot agree with those
commenters who felt that allowances
for certain types of discharges or for
extreme flows should be included in this
BMP. The phrase “high"” flows hasbeen
changed to “flood” flows for clarity.

Comments on proposed (v) (now (vii))*
were generally favorable, and so this
BMP was retained with minorrevisions.
The revisions specify that the affected
aclivities are related to road crossings.
The Agency does not feel that itis
impractical, as‘two comments stated.

Almost all commenters agreed with
proposed (vi) (now (x)) and proposed
(vii) (now [xiv)), and they have been
retained unchange

Although a few commenters felt that
proposed f¥iii) (now (ix)) needed more
definition or explanation. EPA has
relained this BMP unchanged in light of
the predominance of favorable
comments and the availability of
information compiled under the
Endangered Species Act for
implementing this requirement.

Most commenters agree with
proposed (ix) (now (iv)), and it has been
relained, although limited to erosion
prevention. Several commenters
suggested that the word “prevent” be
replaced with “minimize” or “contral,”
but the Agency and the grealer number
of commenters felt that the original
Janguage is both preferable and
practicable.

All comments on proposed (x) were
negative, with the primary objections
being that it exceeded EPA’s authority,
was 100 restrictive, was covered snder
seclion 208 and was inappropriately
regulated under section 404, and was not
practicable. Jn response 1o these
comments, proposed (x) has been
deleted.

Almost all of the comments on
proposed (xi) were negative. Primary
concerns were that it exceeded EPA’s
scope of authority, was covered under
seclion 208 and was inappropriately
regulated under section 404, was

HeinOnline -- 45 Fed. Reg. 33399 1980
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unrelated to farm or forest road
construction, was not practicable, and
would not always lead to -
environmentally protective practices.
Only one commenter favored retaining
this BMP. In response to these
comments, proposed (xi) has been
deleted.

Many commenters agreed with
proposed (xii) (now (vi)) which, in
response to comments, has been slightly
revised to relate specifically to road
crossings. The Agency disagrees with:
the many commenters who felt that this
BMP was not adequately specific to’
section 404 and that it was best
regulated under section 208 only, since it
is clearly concerned with potential
discharges into waters of the U.S.

Proposed (xiii) (now (viii)) has been
revised in response to a number of
comments which criticized the zone of
vegetation and thermal pollution
requirements as being ineffective or not
necessarily protective of the -
environment. The other major point of
criticism in the comments was that this
is not adequately related to section 404
and is properly regulated under section_
208. The Agency disagrees with this
point of view, and feels that this BMP
may be appropriate to both sections 404
and 208. A number of commenters - _
agreed with this position, and so
proposed (xiii) has beén revised and
retained.

A large number of commenters agreed,
with proposed (xiv) (now (xiii)), which
has been retained unchanged. Critical
comments generally stated that this -
BMP was not adequately related to
section 404 or that it exceeds EPA's
authority. EPA feels that neither-
criticism is well-founded since the
requirement applies to discharges
regulated under section 404 and assures
compliance with two related Federal
laws.

Almost all.of the commenters agreed
with proposed (xv) (now (xv)) and it has
been retained substantially as proposed.
EPA feels that there is no basis for the
comments that this requirement is .

- impractical or that it might result in

environmentally harmful activities.

No favorable comments were received
regarding proposed (xvi)..The general
criticisms were that this BMP was not _

.adequately related to section 404 and

was more appropriately regulated under
section 208 and/or FIFRA, that it was
not practicable, that it was beyond the
scope of EPA's authority, and that the
language was not adequately defined or
specific. In response to these comments
proposed (xvi) has been deleted.

No favorable comments were received
regarding proposed (xvii). Objections to
this BMP were generally that it was

covered under section 208 and
regulation under section 404 was not
appropriate, that it was not practicable
or not necessary, that it exceeded EPA’s
authority, and that it was unrelated to
farm or forest road construction. In
response to these comments proposed
(xvii) has been deleted.

In addition to these revisions and
deletions EPA has included in these
regulations three other baseline BMPs.
As explained above, new BMP (v) is
intended to restrict the adverse impacts
of road fill construction on waters of the
U.S. to the specific site of the fill. It
specifically affects the manner in which
dredged or fill material is discharged for
road construction, and so is clearly
appropriate in this section.

New {xi) and (xii) are both designed

to protect the public health and welfare .

by protecting water supply and food
production areas from contamination
resulting from discharges allowed under
this paragraph.

§ 123.92(d)—One commenter
expressed concern that proposed
§ 123.107(d), which exempts Federal
projects qualifying under section 404(r)
of CWA from State section 404 permit
requirements, is contrary to the
provisions of section 404(t) of CWA.
Section 404(t) preserves for the States
the right to regulate discharges of
dredged or fill material in the navigable

- waters of the State. To clarify the

distinction between section 404(r) and
section 404(t), the paragraph has been
changed to specify that projects’

- qualifying under section 404(r) are

exempt from regulation under the
Federal or State section 404 program,
but may be regulated under other State

" or Federal programs.

§ 123.94 Permit application. .

This section was proposed as
§ 123.108.
- Several commenters suggested that
the permit application content

requirements of proposed § 123.108(c) be .

simplified and reduced. The Agency
agrees, and in revising those

_requirements has attempted to clarify

what is required in the application,
reduce duplication, and limit application
requirements to the information which is

- normally required for evaluation of

proposed projects.

A number of commenters objected to
what they considered the unreasonable
economic costs of providing the
application information required by the
proposal. We believe the simplification
and reduction of those requirements will
result in commensurate reduction in
costs to the applicant. The Note under
§ 123.94(c)(2)(v) also seeks to ensure
that the level of information required
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will be appropriate to the necessary
review, pursuant to the section 404(b)(1)
guidelines, 40 CFR § 230.4(c) (as
proposed in 44 FR 54222, Septembor 18,
1979).

§ 123.96 Emergency permils.

EPA has revised thé section on
emergencies (proposed § 123.111) to
ensure that procedures and
requirements relating to-discharges of
dredged and fill material will be waived
only to the extent necessary to meet

_emergencies. The provision still allows

the Director the necessary flexibility to
respond to situations which would result
in an unacceptable hazard to life or
severe loss of property if corrective
action is not undertaken during the
usual processing period. At the same
time, the revised language assures the
public’s right to participate at the
earliest feasible opportunity,

§ 123.97 Additional conditions
applicable to all 404 permils.

This section contains the standard
permit conditions which the State
Director shall include in all State 404
permits. The permittee now must be
required to maintain the authorized
work area as described in the permit in
order to prevent subsequent violations
of CWA standards due to previously
authorized activities. In addition every
permit must specify that only activities

. specifically identified and authorized in

the permit are authorized activities. This
maintains consistency with Corps
permits, and alerts the permittee to the
fact that the permit allows him/her to
perform only work specifically
described by the permit. Any other
activities which require a permit but ure
not specifically identified and
authorized in the permit cannot be .
performed unless the permit is modified
or a new permit is obtained.

- §123.98 Esiablishing 404 permit

condjtions.

This section also includes permit
conditions which the State Director shall
include in State 404 permits. These
conditions may vary in their wording
from permit to permit, but must be
applied, to the extent appropriate, in
every permit.

The permit must now intlude

~ descriptions of the geographic area,

specific site, type, size, and purpose of
any authorized discharge, as well as the
water quality standards, effluent

. limitations, and toxic effluent standards
with which the discharge must comply.

These requirements are intended to
avoid any confusion as to what is
authorized by the permit and what
limitations are imposed on the
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authorized discharge. The permit must
also include a specific date by which
work must commence. This will ensure
that the permittee knows exactly when
the discharge is authorized and when it
is not.

§ 123.99 Memorandum of agreement
with the Secretary.

This section was proposed as § 123.98.
One commenter suggested that the
requirement for the State and the
Secretary to enter into an agreement
was urmecessary. EPA disagrees. The
MOA with the Secretary is the primary
means of implementing the requirements
of sections 404(g) and (h) of CWA. Itis
necessary to coordinate the transfer of
the Federal program applicable to State-
regulated waters to the State, and to
clearly establish where the jurisdiction
of the Corps ends and that of the State
begins. The Corps will identify for the
State those waters within the State over
which the Corps will retain jurisdiction.
The MOA with ¢he Secretary will
describe this division of jurisdiction, and
confirm the State's understanding of its
jurisdiction as set out in the program
description under § 123.4(h)(1).

Two commenters felt that § 123.99(f),
which prohibits the State from issuing a
section 404 permit if in the judgement of
the Secretary the discharge would
substantially impair anchorage or
navigation, should be struck. EPA
cannot incorporate these comments
since to do so would conflict with the
express language of section 404(g)(1)(F)
of CWA.

§123.100 Transmission of infarmation
to EPA and other Federal agencies.

This section was proposed as § 123.98.
Several commenters objected to any
application of the draft permit
requirements of § 124.6 to State section
404 programs. As in the proposal, draft
State section 404 permits will continue
to be required in certain cases. In most
cases draft permits will not be required.
However, for those activities for which
EPA may never waive permit review,
such as major projects or projects in
particularly sensitive areas, and for
other activities when EPA deems it
necessary, the State will be required to
prepare and cirgulate a draft permit.
(See the discussion under § 124.6 of this
preamble for a general justification of
the draft permit requirement.) As
discussed in the preamble to § 123.6{f),
the categories of discharges fdr which a
draft State section 404 permit is required
have been more clearly defined.

§ 123.101 EPA review of and objections
lo State permils.

Two indusiry commenters and one
State agency objected to EPA review of
State permits in general and the 90-day
review period in particular. No changes
were made because the provisions of
this section follow from the express
language of section 404(j) of CWA. If the
Regional Administrator is going to
comment upon a permit application or
draft permit, he or she shall notify the
State Director within 30 days of receipt.
If such notification is made in time, the
Regional Administrator shall have an
additional 60 days to Tespond.

Responses will normally be given in less

than the full 90-day period.

The following chart should clarify the
entire State section 404 permit
application review process.

BILLING TODE 6560-01-M
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