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On a number of occasions, the question has been.raised as 
to whether RCRA permits are required for cleanup actions taken 
by States under State Superfund or other authorities. The 
answer to this question will depend on whether the State is 
authorized for the RCRA program and on the details of the 
State's own statutory'and regulatory authority. In general,' 
however, a State authorized to conduct the RCRA base permit 
program will have the authority to waive RCRA,permit require- 
ments for State Superfund actions as long as: (1) the State has 
the authority under its own statutes or regulations to grant 
permit waivers, and (21 the State vaiver authority is used in no 
less stringent a manner than allowed under Federal permit waiver 
authority, for example, 57003 of RCRA or 5121(e) of CERCLA. 

Some States now authorized to conduct the RCPA program 
currently have permit waiver authority within their statutes or 
regulations. For example, some States may have authority 
comparable to RCRA 57003, which allows EPA to order response 
action in the case of imminent and substanelal endangerment to 
health or the environment %otwithstanding any other provision 
of this Ac~.~~ Assuming the "imminent and substantial" test were 
met, EPA therefore may require persons contributing to the 
endangerment to treat, store, 
without securing a permit. 

or dispose of the hazardous waste 
Ah authorized State that has a 

57003~type authority may in'the same way use its ovn authority 
to compel remedial action:at. a State Superfund site and may 
waive RCRA permitting requirements for that action, 

Similarly, CCRCLA 5121(e) grants a RCRA permit waiver for 
Federal response actions taken under CERCLA ~164 (where imminent 
and substantial endangerment is not always required). A State 
with its own permit Vaiver authority, therefore, may waive RClUt 
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permit requirements for a State Superfund action under similar 
circumstances. However, the State may exercise this permit 
waiver only if it does so in a manner no less stringent than 
allawed under the Federal vaiver authority. that is, in a mwer 
consistent with the CERCLA 5104 program. 

EPA has revieved ang in some cases rastricted State permit 
waiver authority-during the RCRA authorization process and, as 
part Of the Memorandum of Agreement with the State, prohibited 
the State from exercising its waiver authority in a way that 
would make its program less stringent than the Federal program. 
This restriction would not prohibit a State from waiving RCRA 
permit requirements at a Superfund site. As long as the State 
restricts permit waivers to Superfund site actions and'other 
situations where a comparable Federal waiver exists, the State 
would be acting vithin its authorization and within the terms of 
the Memorandunj of Agreement 

In general, ve believe that States should be encouraged to 
move ahead on cleanups under their ovn superfund authorities, 
and that it does not make sense to delay action until a RCRA 
permit can be issued, as long as an appropriate waiver mechanism 
applies and adequate measures are taken to protect human health 
and the environment. In these cases, we understand that States 
may find it desirable to waive RCRA pennies for State Superfund 
site cleanups. When a RCRA authorized state chooses ‘under its 
own authority to waive RCRA permits for State Superfund actions, 
EPA Regional O ffices should recognize thst; under the conditions 
described above, the State would not be prohibited from doing 
so, and that such waivers may promote more timely cleanup of 
contaminated sites. 

cc: Regional Counsels, Regions I-X 
Waste Management Division Directors, Regions I-X 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

CFFlCE OF 
ENFORCEMEhTANO 

COMPLUKE ASSURANCE 

MEMORANDUM 

SUBJECT: Transmittal of “Guidance on the Use of Section 7003 of RCRA’ 

FROM: 

TO Addressees 

Attached is a guidance document developed by the Office of Regulatory Enforcement 
(ORB) and the Office of Site Remediation Enforcement (OSRE) to update, expand, and 
supersede the “Guidance on the Use and Issuance of Administrative Orders Under Section 7003 
of RCR4” which was issued on September 26, 1984. RCRA 5 7003 provides the Agency with 
broad and effective enforcement tools that can be used to abate conditions that may present an 
imminent and substantial endangerment to health or the environment, The new guidance 
addresses the meaning of “imminent and substantial endangerment,” the legal requirements for 
initiating administrative and judicial actions under Section 7003, case screening factors, 
enforcement against violators of orders issued under Section 7003, and the relationship of Section 
7003 to other authorities that allow EPA to address potential endangerments and to respond to 
the release of materials that may harm health or the environment. In addition to providing legal 
and policy guidance;the document provides comprehensive practical advice on exercising the 
Agency’s authotities under Section 7003 (for example, by referencing helpful technical documents ‘. and explaining when to use administrattvi versus judicial authorities). 

As EPA undertakes its responsibility to protect publkhealth and the environment, the 
r\gency must use its enforcement authorities as efficiently and effectively as possible. The Office 
of Enforcement and Compliance Assurance therefore encourages the Regions to use Section 7003 
2nd its .powerfol enforcement tools in all ~appropriate cases. 

For iirrther information,‘please contact Laura Bulatao in the Ofike of Site Remediation 
Enforcement at (202) 564-6028 or Mary Andrews in the O&e of Regulatory Enforcement 
at (202)‘564-4011. 

.%tachment 



Addressees: 
Linda Murphy, Director, Office of Site Remediation and Restoration 

Region I 
H&y F. Laing, Director, Office of Environmental Stewardship 

Region I 
Richard L. Caspe, Director, Emergency and Remedial Response Division 

RegionII 
Conrad S. Simon, Director, Division of Enforcement and Con$iance Assistance 

Region II 
Thomas C. Voltaggio, Director, Hazardous Waste Management Division 

Region III 
Richard D. Green, Director, Waste Management Division 

Region IV 
Norman Niedergang, Director, Waste, Pesticides and Toxics Division 

Region V 
William Muno. Director, Supefind Division 

Region \ 
Myron 0. Knr;dsen, Director, Superfund Division 

Region VI 
Samuel Colemlk Director, Compliance Assurance and Enforcement Division 

Region VI 
W illiam AJ. Spratlin, Director, Air, RCRA and Toxics Division 

Region VII 
Michael J. Sar.Jersen, Director, Superfund Division. 

Region W 
Max H. Dodson, Assistant Regional Administrator, Office of Ecosystems 

Protec:ion and Remediation, Region VIII 
Carol Rushin, ,&&tant Regional Administrator, Office of Enforcement, 

Comp12mce, and Environmental J&ice, Region VIII 
Julie Anderson. Director, Waste Division 

Region IX 
Ibrdall F. Smith, Director, Er&ironmental Cleanup Office 

Region X 
Mike Bussell, Dir-or, ,Office of Waste and Chemical Management 

Rigion X 
Pamela Hill (Acting), Office of Regionai Counsel, Region I 
Walter Mugdan, 05ce Regional Counsel, Region II 
Marcia E. Mulkey, Office of Regional Counsel, Region IU 
Phyllis Harris, Office of Regional Counsel, Region lV 

.’ G&l C. Ginsberg, Office ofRegional Counsel, Region V 
Waker L. Sutton (Acting), 05ce of Regianal Counsel, Region VI 
IMartha R. Steincamp, Office of Regional Counsel, Region VII 
Thomas A. Spcicher, Office ofRegional Counsel; Region VKI 
Nancy J. Marvel, Office of Regional Counsel, Region IX 
Jackson L. Fox, Office of Regional Counsel, Region X 
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