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~ 40 CFR Part 261
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Hazardous Waste Management
System: ldentification and Listing of
Hazardous Waste; Treatability Studles
Sample Exclusion

AGENCY: Environmental Protection
Agency.
ACTION: Final rule,

SUMMARY: On July 7, 1993, the
Environmental Protection Agency (EPA)
proposed revisions to the Treatability
Studies Sample Exemption Rule. The
rule conditionally exempts small scale
treatability studies from Subtitie C
reguiation.

EPA is today issuing a final rule. The
principal change to the existing rule is
to increase the quantity of contaminated
media which are conditionally exempt
from Subtitle C regulation when used in
conducting treatability studies. ‘
EFFECTIVE DATE: This rule becomes
gffective on February 18, 1994.
ADDRESSES: The public docket for this
rulemaking is located in the RCRA
docket, located in room M2427 at the
U.S. Environmental Protection Agency,
401 M St, SW., Washington, DC 20460,
The telephone number for the docket is
(202) 260-9327. The record is available
for inspection by appointment only,
between the hours of 9 a.m. and 4 p.m.,
Monday through Friday, excluding legal
holidays. Viewers may copy up to 100
pages free of charge, after which copies
cost $0.15 per page. .
FOR FURTHER INFORMATION CONTACT:
Quaestions relatinf to the technical
content of this rule should be directed
to Jim Cummings or John Kingscott,
Technology Innovation Office (5102W),
U.S. Environmental Protection Agency
at (703} 308-8796 or (703} 308-8749,
Other inquiries should be directed to
the RCRA/Superfund Hotline at (800)
4249346 or (703) 920-9810.

SUPPLEMENTARY INFORMATION:
Cutline |
1 Background

II. MHacussion
A. Summary of Existing Treatability
Sample Exclusion Rule
B. Need and Rationale for This Rulemaking
C. Response to Major Comments ’
1. Quantity Limits
2. Scope of the Exemption
3. Time Limits for Sample Retention
4. Variances for Processing Additional
. Quantities and Extended Time Limits
5. Treatability Studies at Federal Facilities

6. Promulgation/State Adoption
11 State Authority
IV, Effective Date
V. Regulatory Analyses.

A, Executive Order 12666

B. Regulatory Flexibility Act

C. Paperwork Reduction Act

1. Background

On July 19, 1888 (52 FR 27290}, EPA
issued a rule that conditionally
exempted from Subtitle C hazardous
waste regulation waste samples
collected for purposes of conducting
small-scaie treatability studies, 40 CFR
261.4 (e){f). This rule was promulgated
in recognition of the inhibiting effect of
the stringent Resource Conservation and
Recovery Act (RCRA) Subtitle C
requirements on the Hevelopment of
new treatment capacity, and the
minimal public health and
environmental risks involved in
conducting small-scale treatability
studles. The rule identified specific
quantities of various types of wastes
which could he transported, stored and
used in treatability studies without the
need for RCRA Subtitle C regulation.

On July 7, 1993 (58 FR 38367), EPA
proposed amendments to the existing
rule which would increase the quantity
limits for major classes of contaminated
media {specifically soil and debris)
which could be employed in treatability
studies without triggering RCRA
Subtitle C requirements. The proposal
was based In part on the recognition
that larger quantities of soil and debris
were often needed for treatability testing
by technology developers. Larger-scale
testing also greatly increases the
confidence with which remedial action
decision-makers make remedy selection
decisions, thus improving CERCLA
response activities and RCRA corrective
actlons, see 58 FR 36387, 36370.

EPA 3glso requested comment on the
desirability of an amendment to
increase the quantity limits for other
forms of remediation waste in addition
to soil and debris. The propasal also
included an amendment which would
allow longer time frames for conducting

~ treatability studies involving
.bioremediation, and solicited comment

on appropriate time limits for other
technologies. EPA did not request
comment on, of recpen the comment
period on, the propriety of the existing

" examption,

Tweénty-seven comments were
recelved in response to the proposed
rule. The comments were universally
favorable regarding the need for and
desirability of increasing the treatability

. study quantity limits. A substantial

majority of the comments favored
oxtending the scope beyond seil and

debris to other forms of remedlation
and/or hazardous waste, General
reasons offered by commenters mirror
those stated in the proposed rule, e.g.,
assisting technology development and
increasing confidence in remedy
selection.

EPA is today issuing a final rule
which increases the quantity and time
limits for contaminated media to be
used in treatability studies. The rule
would increase the exempt amounts
from 1000 kg up to 10,000 kg of media
contaminated with non-acute hazardous
waste and from 250 kg to 2500 kg of
media contaminated with acute
hazardous, when used in treatability
studies.

The existing case-by-case variance
provision (40 CFR 261.4(e)(3)) is
increased from 500 kg to 5000 kg for
media contaminated with non-acute
hazardous waste and from 250 kg to
2500 kg for media contaminated with
acute hazardous waste. The existing
variance provision focuses on allowing
limited additional quantities after the
initial increment of material is

. procaessed. EPA is adding criteria o the

variance provision to aliow the
additional quantity to be requested in
advance,

EPA is also increasing the time limits g’
for treatability studies involving ‘ A
bioremediation, Treatability studies
involving bioremediation have an initial
period of two years to complsts testing,
and under the case-by-case variance
provisions discussed below, may
request up to an additional two years.

The remainder of the preamble
discusses the major comments received
on the proposed rule and EPA’s
response to themn, All other comments
are discussed in a background
document that is available in the RCRA
docket. )

I1. Discussion

A. Summary of the Existing Treatability
Sample Exclusion Rule

The existing Treatability Sample
Exclusion rule imposes limits on the
q;lmntil of material which may be
shipped, stored or treated under the
exgmption. In arder to qualify for the
conditional exclusion; laboratory and
test facilities must comply with the
following quantity and time limitations
as well as notification, reporting and
record-keeping requirements:

Shipment—The mass of each sample
shipment may not exceed 1000 kg o?"as
received” hazardous waste, 1 kg of acute
hazardous waste, or 250 kg soils, water,
or debris contaminated with acute
hazatdous waste. 40 CFR 2681.4(e)(2}(ii).
*As received” refers to the waste
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shipped by the generator or sampla
. collector as it arrives at the laboratory or
testing facility. 40 CFR 261.4{f)(3).

Storage—The laboratory or testing
facility may store up to 1000 kg of non-
acute hazardous waste. This limitation
can include 500 kg of soils, water, or
debris contaminated with acute
hazardous waste or 1 kg of acute
hazardous waste. 40 CFR 261.4{f)(4}.

Treatment—The laboratory or testing
facility, on a per waste stream per
treatment process basis, may conduct
._treatability tests on up to 1000 kg of
non-acute hazardous waste, 250 kg of
soils, water, or debris contaminated
with acute hazardous waste, or 1 kg of
acute hazardous waste. 40 CFR
261.4(e}(2)(i). The rule imposes a
treatment initiation rate limit of 250 kg
per day of “as received” wasts for the
entire laboratory or testing facility.

Time Limits—The existing exclusion
requires that the laboratory or testing
facility return the sample to the
generator or sample collector, or send it
to a designated facility within 90 days
of completion of the treatability study,
or no more than one year from the time
the generator or sample collector
shipped the sample to the laboratory or
testing facility, whichever datse first
occurs. 40 CFR 261.4(f)(5).

EPA did not seek comment on the
propriet{, of these exemption lavels or
criteria, but merely sought comment on
amendments that would expand the
scope of the existing rule. :

B. Need and Rationale for Amendments
to the Existing Rule

The preamble to the proposed rule
contained an extensive discussion of the
reasons the Agency felt that .
amendments to the existing rule were
desirable. 58 FR 38367 (July 7, 1983),
Intarested readers are referred to that .
document for further information.

C. Response to Major Comments
1. Quantity Limits

All commenters supported an
amendment to increase the quantit
limits in the exemption for soil an
debris samples by at least the quantities
proposed. Almast 50% of the comments
suggested adopting higher exemption
limits on either an across-the-board or a
case-by-case basis.

Commenters noted the significant
challenges posed in designing and -
verifying the cperationel performance of
treatment processes. Commenters also
noted the challenges encountered in
designing and testing ancillary system

_components—a.g., material handling .
equipment (getting the waste material
{nto the treatment unit in an appropriate

‘physical stata and condition), and

emission control equipment. Smaller-
scale tests conducted at the laboratory
or bench scale often do not involve
ancillary system components, or may
not utilize sufficient throughput to
adequately test these components.
Suggestions to further increase the

quantity limits ranged as high as 25,000 .

kg. Other comments suggested that
quantity limits higher than those
proposed be set on a case-by-case basis.
These comments identified site size, the
nature of the waste and/or the
remediation technology, the

_concentration of hazardous constituents

in the waste matrix, and the intent of
the study as possible factors to be
considered in these case-by-case
determinations.

EPA is aware that the larger the scale
of the technology development or
remedy selection treatability study, the.
mota likely the results will represent the
performance of full-scale remedial
equipment. Furthermore, EPA's
proposal identified the need to address
materials handling problems as a major
basis for the proposed revision.

The data agduced by EPA in the
proposed rule support the conclusion |
that many of the technologies can be
tested within the limits proposed.
Nevertheless, EPA’s own data also
confirm that there are situations where
additional quantities may be necessary
in order to conduct treatability studies
at an appropriate scale.

The existing rule has a provision for
case-by-case approval of additional
quantities. 40 CFR 261.4(e){3). As
discussed further below, EPA is
modifying the variance provision to
allow advance approval, on a case-by-
case basis, of conducting studies on
additional quantities of contaminated
media. Due to the potential for delay in

rocessing case-by-case applications,
aboratory and testing facilities should
carefully consider the tradeoffs in
seeking advance approval of additional

squantities.

2. Scope of the Exemption

All comments supported the basic
proposal to increase the quantity limits
for soil and debris. In response to EPA's
solicitation of comment on increasing
the scope of the revision beyond soil -
and debris, a substantial m-aiori? of the.
comments recommended extending the
quantity increases to various other
forms of hazardous waste, Comments .

and debris—e.g., all hazardous waste,

‘remediation waste', wastewater and/or

groundwater. S ‘
Reasons suggested for increasing the

scope beyond soil and debris included

the difficulty of determining the
boundary between sludge and media in,
for example, unlined lagoons; the low
concentration of contaminants in
groundwater; the need for longer-
duration continuous flow tests; and the
need to develop intégrated, optimized
remediation approaches in the case of
‘remediation waste’ in general. A
number of commenters also suggested
extending the increases to all forms of
hazardous waste, which would include
newly-generated industrial hazardous
wastes.

In respanse to these comments, and in

- light of EPA's own experienice regarding

the variety of contaminated media
encountered in cleanup efforts, EPA is
at this time modifying the scope of the
exemption to reach contaminated
media, including groundwater, surface

-water, soils, sediment and debris that

contain listed hazardous waste or that
themselves exhibit a characteristic.
However, the proposal did not focus on
samples of newly-generated waste or
waste sludges, and the Agency is not
taking fina] action of those materials at
this time, EPA is considering additional
rulemaking to address larger scale
treatability studies on other forms of
hazardous wasta.!

3. Time Limits for Sample Retention

As discussed abovse, EPA proposed to
allow up to two years for treatability
studies involving bioremediation. EPA
solicited comment on whethar these
time frames were sufficient, and
whether testing involving other
technologies also required longer time
frames. No negative comments were
receivad on this proposal. Comments
included suggestions that the allowabls
time period be even longer and/or that

. additional technologies [e.g,,

phytoremediation and solidification/

. stabilization) be eligible for longer
.duration studies.

‘With regard to the time limits, EPA
believes that two years should be
adequate for most treatability testing
fnvolving bioremediation.2
Navertheless, as discussed below, EPA
is modifying the case-by-case variance
provisions to allow up to an additional

1 As noted by several commenters, sludges will
hava often becomae commingled with underlying
madia, and presant difficulty for those attempling
{0 collect media samples &r shipmeni. EPA agrees
that it may be difficult to distinguish sludges fom

;% underlying media, Where uncontainerized sludges
. differed on the exact scope beyond soil -

have coma into contact with underlying medla, EPA
does not expact sample coilectors to undertake
axtraordinary efforts to assure that samples constst
only of contaminated media.

2 As a point of clarification, for purposes of this
rule, EPA considers phytoremediation to be a form
of bloremedtation.
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two years for completion of such
studies. :
EPA expects that this provision will

- be used judiciously. Laboratory and

testing facilities cannot exceed the
limits in the rule on the amount of
material which may be stored and
treated. (e.g , 10,000 kg of media
contaminated with non-acute hazardous
waste plus 5000 kg if a full variance
quantity request is granted). On-going
studies reduce the quantity of materials
which may be stored for use in new
studies.

With regard to stabilization/
solidification, EPA's experience in the
Superfund Innovative Technology
Evaluation {S.LT.E.) program indicates
that a one-year time frame is generally
adequate. Modifications discussed
below which allow retaining small
samples of treated materials should
address some of the concerns )
underlying suggestions for allowing
longer duration studies for this
technology (e.g., to ensure the long-term
efficacy of the stabilization).

Several comments addressed the
desirability of retaining samples of
treated material for future analysis, EPA
understands that such a provision may
be useful for technologies such as

" solidification/stabilization where the

attributes of treated material such as
compressive strength and leachability of
contaminants may change over time, or
solvent extraction where there may be
issues of the long-term biodegradability

- of residual solvent in treated soil.

In response to these comments, EPA
is promulgating a provision allowing up
1o 500 kg of treated material from a
particular wastestream from treatability
studies to be stored by the laboratory or
testing fecility for up to 5 years. Material
archived for future analysis must be
included in the storage quantity limit
for the facility—e.g., a facility which
archives two 500 kg samples from
separate waste streams may only store
up to 9,000 kg (plus 5000 kg ifa
variance is granted) of additional
material, and must be identified as such
in facility records and reports.

4. Variances for Requesting Additional
Quantities and Extended Time Limits

Several commenters suggested that
the variance provisions in the existing
rule (40 CFR 261.4(e)(3)) be increased by
the same factor applied to the base
quantity allowed. For example, under
the existing rule laboratories or testing
facilities could request approval for
further testing on up to an additional
500 kg from a particular wastestream,
Comments included raising the variance
limit for contaminated media by the
‘same amount as the basic proposal. The

variance provisions allow additional
quantities of materials to be used in
treatability studies on a case-by-case
basis if specified conditions are met—
0.8, mecggfﬂcal failure during the
initial treatability study or need to
verify the results of a previcusly
conducted study. As with the comments
relating 1o quantity limits in general,
commenters suggested across-the-board
and case-by-case approaches to
variances.

EPA finds the suggestion to allow
increased quantities of contaminated
media to a set maximum on a casa-by-
case basis to be reasonable. EPA is
modifying the variance quantity by the
same factor by which it is increasing the
basic quantity limit.

" Thus, laboratory and testing facilities
may request up to an additional 5000 kg
of media contaminated with non-acute
hazardous waste, or 2500 kg of madia
contaminated with acute hazardous
waste. The Agency considers this to be.
a conforming change to the general
concept of allowing larger quantity
studies, and views it as a logical
outgrowth of the proposed rule.

Furthermore, as discussed abovs, in
response to comments that quantities
beyond those proposed be allowed on a
case-by-case basis, EPA is also adding a
provision that will ailow laboratory and
testing facilities to apply for advance
autharization for variances. Factors to
be considered in reviewing advance
requests for additional quantities
include the nature of the technology, the
type of process (e.g., batch versus
continuous), size of the unit undergoing
testing (particularly in relation to scale-
up considerations), time/quantity of
material required to reach steady-state
operating conditions, and test design
considerations such as mass balance
calculations. -

Finally, the case-by-case variance
provision has been modified to allow
laboratory and testing facilities
conducting bloremediation treatability
studiesto request a variance of up to
two additional years to complete their
studies.

5. Treatability Studies at Federal
Facilities

Several commenis requested
clarification of the status of federal
facilities for purposes of eligibility for
the treatability study sample exclusion.
Federal facilities are often large in size,
with numerous different contamination
problems for which solutions must be
developed and applied. EPA notes that -
the rule identifies “laboratory or test
facilities” as the entities which may take
advantage of the conditional exclusion.
The Agency would not consider a large

federal installation with numerous

laboratories or testing sites to be a single

“laboratory or test facility” for purpases
of this mle, Distinguishing attributes
include the requirement to abtain an
EPA Identification number for each
laboratory or test facility. 40 CFR
261.4(f)(2).

6. Promulgation/State Adoption

Comments on State Authorities are
addressed below in the “State
Authority"” section.

I11. State Authority

A number of comments indicated that
the efficacy of this rule depends to a
considerable extent on the availability
of the exclusion at the State level, Since
the original treatability sample
exclusion rule was promulgated under
RCRA and not the Hazardous and Solid
Waste Act Amendments of 1984
(HSWA), this revision is also
promulgated pursudnt to RCRA. As with
the existing rule, the revisions
promulgated today are not immediately
effective in authorized States, since this

- rulemaking does not impose

requirements or prohibitions contained
in HSWA. Thus this regulation will be
applicable only in those States that do
not have final authorization for the non-
HSWA base RCRA program.

In a State authorizad to implement the
basg RCRA program, the proposed
regulation would not be applicable until
the State ravises its program to adopt
equivalent regulations under State law.
However, as with the original rule these
proposed changes are less stringent or
reduce the scope of the Federal
program, Therefore, although EPA
strongly encourages timely adoption,
authorized States are not required to
modify their programs to adopt
regulations consistent with and
equivalent to this rulemaking, The
Agency plans to work with States to
encourage timely adoption of this rule
because of its benefits to the
development of treatment capacity.

IV. Effective Date

This rule is effective immediately
upon publication. HSWA amended
section 3010 of RCRA to allow rules to
become effective in less than 6 months
when the regulated cornmunity does not
need the 6-month pericd to come into
compliance. This is the case here,
becausa this rule reduces the existing
requirements for laboratories and test
facilities conducting treatability studies
on contaminated media. An effective
date 6 months after publication would
impose unnecessary expense and

. regulatory burden upon those persons

the rule is designed to benefit, and.

el .ol
e
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might delay the achievement of the
rule’s abjective of improving CERCLA
response activities and RCRA corrective
actions by facilitating treatability
studies. These reasons also provide a

_basis for making this ruie effective

immediately upon finai promuigation
under the Administrative Proceduras
Act, 5 U.S.C. 553(d).

V. Regulatory Analyses:
A. Executive Order 12866

OMB has determined that this rule is
nat a significant rule within the
meaning of Executive Order 12866.

B. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.5.C. 601 et seq., whenever an
Agency is required to publish general
notice of rulemaking for any proposed
or final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis that
describes the impact of the rule on small
entities (i.a., small businesses, small
organizations, and small governmental
jurisdictions).

The purpose of the original rule was
to eliminate time-consuming and costly
permitting requirements. This revision
axtends the scope of activities which
may be conducted without requirements
to obtain permits, and will thus have
additional positive effects on small
entities.

This amendment will have no adverse
economic impact on small entities, In
fact, it should reducs the burden
imposed on small entities that conduct
treatability studies and comply with the
provisions of this rulemaking.
Accordingly, [ hereby certify that this
rule will not have a significant .
economic impact on a substantial
number of smail entities, This
regulation therefore does not require a
regulatory flexibility analysis.

C. Papenvork Reduction Act

This rule doss not contain any new
information collection requirements
subject to OMB review under the
Paperwork Reduction Act, 44 US.C,
3501 et seq.

Tao the extent that this rule discusses
{nformation collection raquirements
imposed under existing regulations,
Lthese requirements have been approved
by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act, 44 U.S5.C. 3501 ¢t seq.,

- and have been assigned OMB control.
" number 2050-0053.

List of Subjects in 40 CFR Part 261
Hazardous waste, Recyclirig.

. Datad: February 9, 1994,
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, title 40 of the Code of Federal
Regulations is amended to read as
fotlows:

PART 261—IDENTIFICATION AND.
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.5.C. 6905, 6912(a}. 6921,
6922, and 6938,

2. Section 261.4 is amended by
revising paragraphs (e)(2){i) and

{e){z){ii), (e)(3), (){3), (f)(4). and {f}(5) to
read as follows:

§261.4 Exclusions.
(€)= = *
12) LI T 2
(i) The generator or sample collector

.uses (in "treatability studies™) no more

than 10,000 kg of media contaminated
with non-acute hazardous waste, 1000
kg of non-acute hazardous waste other
than contaminated media, 1 kg of acute
hazardous waste, 2500 kg of media
contaminated with acute hazardous
waste for each process being evaluated
for each generated waste stream; and

(ii) The mass of each sample shipment
does not exceed 10,000 kg; the 10,000 kg
quantity may be all media contaminated
with non-acute hazardous waste, or may
include 2500 kg of media contaminated
with acute hazardous waste, 1000 kg of
hazardous waste, and 1 kg of acute
hazardous wasts; and

" - - » L]

{3) The Regional Administrator may
grant requests on a case-by-case basis for
up to an additional two years for
treatability studies involving
bioremadiation. The Regional =~
Administrator may grant requests on a
case-by-case basis for quantity limits in
excess of those specified in paragraphs
{e)(2) (i) and (ii} and {f(4) of this
section, for up to an additional 5000 kg

" of media contaminated with non-acute

hazardous waste, 500 kg of non-acute
hazardous waste, 2500 kg of media
contaminated with acute hazardous
waste and 1 kg of acute hazardous
waste:

(i) In response to requests for
authorization to ship, store and conduct
treatabilty studies on additional
quantities in advance of commencing
treatability studies. Factors to be
considersd in reviewing such requests
include the nature of the technology, the
type of process (w.g., batch versus ~
continuous)}, size of the unit undergoing

testing (particularly in relation to scale-
up considerations), the time/quantity of
material required to reach steady state
operating conditions, or test design
considerations such as mass balancs
calculations.

{ii} In response to requests for
authorization to ship, store and conduct
treatability studies on additional
quantities after initiation or completian
of initial treatability studies, when:
There has been an equipment or
mechanical failure during the conduct
of a treatability study; there is a need ta
verify the results of a previously
conducted treatability study: there is a
nesed 1o study and analyze alternative
techniques within a previously
evaluated treatment process; or there is
a need to do further evaluation of an
ongoing treatability study to determine
final specifications for treatment.

(iii) The additional quantities and
timeframes allowsed in paragraph (e)(3)
{i) and (ii) of this section are subject to
all the provisions in paragraphs [(e] (1)
and (e}(2) (iii) through (vi) of this
section. The generator or sample
collector must apply to the Regional
Administrator in the Region where the

‘ sample is collected and provide in

writing the following information:

(A) The reason why the generator or
sample collector requires additional
time or quantity of sample for

treatability study evaluation and the

additional time or quantity needed,

(B} Documentation accounting for all
samples of hazardous waste from the
waste stream which have been sent for
or undergone treatability studies
including the date each previous sample
from the waste stream was shipped, the
quantity of each previous shipment, the
laboratory or testing facility to which it
was shipped, what treatability study
processes were conducted on each
sample shipped, and the available
results on each treatability study;

(C} A description of the technical
modifications or change in

_ specifications which will be evaluated

and the expected results;

(D) If such further study is being
required due to equipment or
mechanical failure, the applicant must
include information regarding the
reason for the failure or breakdown and
also include what procedures or

.equipment improvements have been

made to protect against further
breakdowns; and A

(E) Such other information that the
Regional Administrator considers
necessary.

{3) No more than a total of 10,000 kg
of “‘as received” media contaminated
with non-acute hazardous waste, 2500
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kg of media contaminated with acute
hazardous waste or 230 kg of other “as
received” hazardous waste is subject to

" initiation of treatment in all reatability

studies in any single day. "'As received”

" waste refars to the waste as received in

the shipment from the generator or
sample collector.

(4)-The quantity of "as received”
hazardous waste stored at the facility for
the purpase of evaluation in treatability
studies does net exceed 10,000 kg, the
total of which can include 10,000 kg of
media contaminated with non-acute

hazardous waste, 2500 kg of media
contaminated with acuta hazardous
waste, 1000 kg of non-acute hazardous
wastes other than contaminated media,
and 1 kg of acute hazardous waste, This
quantity limitation does not include
treatment materials {including
nonhazardous solid waste) added to “as
received” hazardous waste.

(5} No more than 90 days have
elapsed since the treatability study for
the sample was completed, or no more
than one year (two years for treatability
studies involving bioremediation) have

elapsed since the gerierator or sample
collectar shipped the sample to the
labaratory or testing facility, whichever
date first cccurs, Up to 500 kg of treated
material from a particular waste stream
from treatability studies may be
archived for future evaluation up to five
years from the date of initial recaipt.
Quantities of materials archived are
counted against the total storage limit
for the facility.

{FR Doc. 943745 Filed 2-17--84; A:45 am|
BILLING CODE 8340-80-5
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9441.1992(30)

United States Environmental Protection Agency
Washington, D.C. 20460
Office of Solid Waste and Emergency Response

September 9, 1992

Josgeph 8. Paulick
Department of the Army
Tooele Army Depot
Tooele, Utah 84074-5000

Dear Mr. Paulick:

This resgponds to your letter of November 12, 1991 requesting
clarification of the federal Resource Conservation and Recovery Act
regulations concerning notification for treatability studies. You
ask whether, under 40 CFR 261.4(fl1(1), the owner/operator of a
facility is required to submit a one-time notification to the
Regional Administrator (or State Director if located in an
authorized state) no less than 45 days before beginning to conduct
treatability studies, or to submit a notification 45 days before
conducting each individual treatability study.

To provide some context for the answer to your queation, the
general intent of this provision is to ensure that the U.S. EPA
Regional Office (or state agency) is aware that a facility is
conducting treatability studies. More specific information about
the individual treatability studies is obtained through the other
reporting requirements found in 261.4 (f).

More specifically, 261.4(f) (1) requires only that the
owner/operator of a facility submit a one-time notification
indicating that treatability studies will be conducted at the
facility under the provisions of 261.4(f}. 261.4(f) (11) then
requires that the owner/operator again notify the Regilonal
Administrator (or State Director) when he or she is no longer
planning to conduct treatability studies at the locality (see
footnote 1).

In addition, there are several other reporting requirements
for facilities conducting treatability studies found in 261.4(f).
First, records must be maintained for three years demonstrating
compliance with the treatment rate limits and the storage time and

quantity limits (261.4(£f) (7)) . Second, copies of treatability
study contracts and treatability sample shipping papers wmust be
maintained for three years (261.4(f) (8)). Finally, annual reports

must be submitted to the Regional Administrator {or State Director)
by March 15 of each year including detailed information about
treatability studies conducted the previous year, and estimates of
the number of treatability studies to be conducted and the amount
of waste to be used in these studies during the current year
(261.4(f) (9)).

Please note, however, that state agencies generally implement
the RCRA program within each state (although some parts of the
program may be implemented by the U.S. EPA Regional Office), and
that state regulations may be different (although no less
stringent) than the federal regulations. Thus, you should contact
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the appropriate state environmental agency or U.S. EPA Regional
Office to determine how the regulations of that particular state
will apply to any treatability studies you are planning.

Thank you for your interest in the safe and effective
management of hazardous waste.

Sincerely,
David Brusasard
Director, Characterization and Assessment Branch

1 TIf treatability studies were later to be resumed at the
facility after notifying of the cessation of such 'studies
under 261.4(f) (11), the facility would again be required
to notify of the intent to conduct treatability studies
45 days before conducting any studies under 261.4(f) (1).

9432.1991(01)

United States Environmental Protection Agency
Washington, D.C. 20460
Office of Sclid Waste and Emergency Response

September 27, 1991

Robert H. Scarberry

Chemical Waste Management
1155 Connecticut Avenue, N.W.
Suite 800

Washington, D.C. 20036

Dear Bob:

In your letter of July 9, 1991, you request clarification of
the RCRA definition of "designated facility" with respect to the
treatability study exclusion, which was published on July 19, 1988
{53 FR 27290). You also ask the Agency to reconsider whether this
exclusion is a HSWA requirement,

On January 23, 1990, EPA clarified the definition of
"designated facility" (see 55 FR 2342). This amendment to the
definition in 260.10 clarifies that EPA’s regulations allow waste
shipments from a state where a waste igs subject to the hazardous
waste regulations as a result of a listing determination to a
facility in a state where the waste is not yet regulated as
hazardous. In this situation, the designated facility might not
need to be permitted or under interim status, provided that the
receiving facility is allowed by the receiving state to accept such
waste, ‘

In your letter, you describe a situation similar to the one
addressed in the January, 1990 clarification notice, regarding "the
transportation and management of treatability study samples. In
your example, a treatability sample is transported from a state
which regulates the treatability sample as a hazardous waste
(because it does not have the exclusion), toc a state that has
adopted the exclusion, and therefore does not regulate the sample
ags a hazardous waste. You ask whether the hazardous waste manifest,
which is required in the originating state, can specify a
treatability study facility as the "designated facility" even
though it does not have a permit or interim status. Furthermore the
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facilities which perform the treatability studies in some cases do
not have permits or interim status.

As an initial matter, you should be aware that the
interpretation of the definition of "designated facility" in an
authorized state is a matter of state law. An authorized state may
interpret the provisions of this regulation in a more stringent
manner. Therefore, any interpretation of the term expressed in.this
letter reflects only EPA’s interpretation of the definition of
"designated facility" and should be confirmed with the appropriate
state agency in the authorized state.

The primary reason for the January 23, 1990 amendments was to
state clearly that EPA interprets the manifest requirement and the
designated facility definition as not prohibiting the shipment of
hazardous wastes from states where the waste is hazardous to
authorized states where the wastes is not hazardous. The clarifying
amendment to the definition of "designated facility" was to address
one specific scenario to which this interpretation applies. By
adding the clarifying language regarding newly listed wastes, EPA
did not intend to preclude the interstate waste shipment of wastes
in similar situations. EPA believes that the shipment of
treatability samples is directly analogous to the shipment of newly
regulated wastes. In both cases, protection of human health and the
environment is somewhat assured by the threat of potential future
liability for the generator and the receiving facility arising out
of management of the wastes and by federal and state standards that
apply to the receiving facility. EPA noted .that Subtitle D
standards would apply to facilities receiving newly listed wastes;
facilities conducting treatability studies would have to comply
with 261.4(f). Finally, it is plainly apparent that this
interpretation is congistent with the purposes of the treatability
exemption. If you choose to follow this interpretation, the
generator should arrange for the designated facility owner or
operator to sign and return the manifest to the generator, and for
out of state transporters to sign and forward the manifest to the
designated facility. Although the receiving state may not require
the completion of the manifest loop, the originating state would
likely require the return of the manifest.

You suggest that an alternative approach to address the
interstate shipment problem would be to determine that the
treatability study exclusion is a HSWA provision. In the course of
the rulemaking, the Agency determined that the exclusion was not a
"requirement or prohibition" pursuant to HSWA. We believe that any
reexamination of this matter would result in the sane conclusion.
Furthermore, a HSWA designation would not be a panacea for the
transportation of samples since even a HSWA exclusion would not
supersede an existing, more stringent state requirement, and
therefore would have no practical effect in states where the
treatability exclusion has not yet been adopted.

If you have any further questions regarding this clarification
of the term "designated facility," please call Wayne Roepe of my
staff at (202) 260-2245.

Sincerely,

Sylvia K. Lowrance
Director

Office of Solid Waste
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260 and 261
[SWH-FRL-3350~4]

identitication and Listing of Hazardous
Waste Treatability Studles Sampie
Exemption

AGENCGY: Environmental Protection
Agency.
ACTION: Final rufe.

SUMMARY: On September 18, 1987, the
Environmental Protection Agency [EPA)
published a Notice of Data Availability,
which requested comment on whether
the sampie exclusion provision should
be expanded to include waste samples
used in small-scale treatability studies.
The sample exclusion provision exempts
from regulation under Subtitle C of the
Resource Conservation and Recovery
Act (RCRA) waste sampies collected
solely for the purpose of monitoring or
testing to determine their characteristics
or composition. The Notice also
presented information and requeated

comment concerning the appropriate
limitationg mﬂm impersed if the
sample exclusion were expanded.

As a result of comments received.
EPA is today issuing 8 final rule that
conditionally exempts waste samples
used in gmall-scale treatability studies
from Subtitle C regulation.
Consequently, generators of the wasie:
samples and owners or operators of
laborataries or tastiwg facilities
conducting such treatability studies wilY
be exempt from the Sobtitle €
hazardous waste regulaticne. including
the permitting requirements, when
cartain conditiops are mst
PATE: This reguiation becomes effactive -
on July 19, 1988, '

ADDRESSES: The OSW Docket is located
in the sub-basement at the following
address and is open from 82 to 4
p.m.. Monday through Friday, exchudiag
Federal holidays: EPA RCRA Docket
(sub-basement), 401 M Strest, SW.,
Washington, DC 20480.

The public must make an appointment
(to review docket materials) by calling
(202) 475-9327. Refer to Docket number
F-SB-T‘I‘SSE-FFFFF when making
appointments to review any background
dccgmentation for this rulemaking,
Copies cast $0.15 per page. Copies of the
background document entitied

Summary and EPA Responses to Public
Comments on the September 18, 1987
Notice of Data Availability and Request
for Comment, and the September 25,
1851 Interim Final Rule” are available
for viewing in the OSW Docket Room.

For Further documentation and
information, see Dockst Number
F-57=TSEF-FFFFF.

FOR FURTHER INFORMATION CONTACT:
The RCRA/Superfund Hotline tol} free
at (800) 424-8346 in Washington, DE, or
at (202} 382~3000. For technical
information contact Mike Petruska,
Office of Solid Waste (WH-5628], U.S.

requirements when: (1) The sample is
being transported to the laboratory for
testing or is being transported back to
tha sample collector after the testing: (2)
.the sample is being stored by the sample
collector or laboratory before testing or
after testing prior to its return to the
geperator; (3) the sample is being
analyzed to determine its characteristics

Environmental Protection Agency, 401 M  r compasition: or (4} the sample is

Street, SW., Washington, DC 20460,
{202) 475-8888,
SUPPLEMENTARY INFORMATION:

Preamble Qutlins
Summary
L Background.
I Discussion of Major [asues
A. Introduction
1. Need and Rationaie for Todsy's
Rulemaking
2. Determination of ds minimis Risk
B. Scope of the Exemption
1. gzﬁhziﬁon t;_f Treatability Study
2. ion of Liner Competihility and
Other Studies
3. Effects on Expotters of Hatardows
Waste
C. Limijtations
1. Quantity Limits per Waste Stream pex
Treatment Process
2 Transportation Shipment Limite
Geasrater and Fecility
3. Treatment Rate Limit
4, Storage Limits
&. Resldues and Unused Sampies-Tims
Limitations .
Da Mobile ‘n'::mnt Units
. Repenting Recordieeping
Requitemenis
E @Mdmﬁﬁa:oog fLu:nben-
Reqolteserts :

V. State Anthority
A.shw abRules in Authorieed
tas

B Efart om St Avthorizations
V. Effactive Duts
VL Reguintery Analyses
A Executive Order No. 12291
B. Regulatory Flexibility Act
L. Puperwurk Reduction Act
VIL Supperting Documentation
VIIL List'of Subjects
L Background
Cn September 25, 1981 (ses 46 ER
47428}, EPA issued an intetim fing) rale-
that conditionally exempted from the
Subtitle C hazardous waste
::y wasts nu?plu collected solely for-
e purpose of mounitoring or testing to
determine their characteristics oti.ns

compasition. These regulations iaclude -

the generetor and transporter
requirements of Parts 282 and 288 and.
the treatment, storage, and permitting.
requirements of Parts 264, 265, and 370
In particular, the reguiztions exempt .
waste samples from the Subtitle G-

stored at the laboratory fore

specific purpose such as a court case or
enforcement action. However, samples
subject to the exemption must stili
comply with U.8. Department of
Transportation (DOT), U.5. Postal
Service (USPS), or other applicable
skipping requirements, The sample must
be packaged so that it does not leak,
spill, or vaporize from its peckaging.

The Agency granted this exclusion
because of the de minimjg public health
and environmental risks involved, In
particular, the Agency found that certain
fncentives already existed that would
assuore protection of human health and
the environment without requiring these
sarmples to be subject to the full ast of
Regource Conservation and Recovery
Act (RCRA) hazardous waste
regulations. These incentives include (1)
the costs gssociated with sample
cullection. shipping, analysis, and
storage; (2) the generator's need to
obtain results of analyses to determine
if and how they must comply with the
RCRA Maaardous waste requirements;

. and (3] the considerable likelihood that

a testing laboratory would return the
szxmiple to the generator as partof a

. contractual agreement (partly based on

the generator's desire to protect
peogrietary information and partly
based on the testing laboratory's desire
te xvoid the costs of disposal), reducing
the concarn that the semple would be
indiscriminately disposed. The preambie
siafed that the exclusion did not cover
Iaage-size sampies that ace used in
treatability or other testing at pilot scale
or sxperimental facilities. Hawever. the
preamble did not specify whether the
exclusion applied to small- or bench-
scals treatability studies at laboratories

. ok oiher teating facilities. Today's final
rde diragtly Addresses this issue,

‘The preambtle of the 1981 interim fina}
rule also stated that the Agency had
coasidered and rejected & quantity limit

.for the samples subject to the exclusion.
He basis for this wes that the available
infarmation indicatad that the size of
samples shipped for characterization or
soalyties] purposes usually did not
exceed 1 gallon. Therefore, the Agency
saw no need to set & specific quantity
Hmit. However, the preamble also stated
that ZPA would consider imposing a



-
<
LU
=
-
O
o
Q
L
>
—
L
O
x
<
<
a.
LU
2
=

Federal Register / Vol. 53, No. 138 / Tuesday, July 19, 1988 / Rules and Regulations

27291

limit on sample size if comments or
experience {ndicated that such a limit
was necessary (46 FR 47427).

While the comments received on the
1681 interim final rule generally
supported the exclusion for samples
shipped for waste characterization, a
large percentage of commenters also
recommended that the sample exclusion
provision be expanded to include waste
samples used in treatability studies,
including large-size samples used in
pilot-scale units or at experimental
facilities.

Furthermore, on June 2, 1987, the
Hazardous Waste Treatment Council
(HWTC) submitted a rulemaking
petition requesting that the Agency
promulgate regulations to provide
limited exemptions from the permitting
requirements of RCRA to facilities
conducting treatability studies. The

. petition proposed a three-part solution:
(1) Expand the sample exclusion
provision to allow treatability tests to be
conditionally exempted from regulation;
{2) expand the Comprehensive
Environmental Response, Compensation
and Liability Act (CERCLA) permits
extlusion at 40 CFR 300.68(a)(3] to
include off-site treatability testing when
performed at the direction of an EPA or
State on-scene coordinator to implement
a response consistent with CERCLA
section 121; and (3) issue interim
guldance to implement, at least in part,
the suggested changes described in (1)
and (2) above {i.e. interpret the existing
sampie exclusion in 40 CFR 261.4(d) to
include treatability studies, and issue
interim guidance to on-scéne
coordinators regarding off-site
treatability studies). The petition
proposed several Jimitations for small-
scale treatability studies. The petition
also recommended regulatory changes
that would allow large-scale treatability
studies te be conducted provided that
the facility complies with the
manifesting requirements and certain
interim status standards. (See section
11.C., Limitations, discussed below.)

The petition asserted that immediate
regulatory relief was needed because

. the present RCRA Subtitle C permitting
requirements unnecessarily interfare
with the experimentation and research

"'necessary to evaluate the various

" treatment options for CERCLA cleanup

"+ activitiss. HWTC further argued that

i~these same problems will have a similar
< effect on RCRA corrective action.

*Agency experience with the Superfund

% Innovative Technology Evaluation

£ (SITE)} program and CERCLA cleanup

Factions support the HWTC's assertion.

- Based on these factors (i.e., comments

*on the sample exclusion interim final
rule, the HWTC petition, and EPA's own

exparience), EPA published a Notice of
Data Availability and Request for
Comment on September 18, 1987 (50 FR
35279). The Notice reopened the
comment period on the earlier interim
final rule and specifically asked whether
EPA should expand the sample
exclugion provision in 40 CFR 261.4(d) ta
include waste samples used in small-
scale treatability studies. The Notice
also presented information and
requested comment concerning the
appropriate limitations that could be
imposed if the sample exclusion
provision were expanded.

Almost all commenters to the notice
recommended that the Agency expand
the sample exclusion provision to
include waste samples used in small-
scale treatability studies, The
commenters generally agreed that the
Agency could promulgate such an
exclusion and allow meaningful studies
to be conducted because of the de
minimis risk 1o human health and the
environment. However, & number of
commenters argued that the limitations
discussed in the Notice were overly
stringent and suggested that higher
limitations be atlowed.

Based on the Agency's own
experience and the comments received,
EPA is today issuing a final rule that
conditionally exempts waste samples
used in small-scale treatability studies
from regulation under Subtitle C of
RCRA. The Agency will address the
second part of HWTC's petition
concerning larger scale studies at a later
date. The remainder of the preamble
discusses the major comments received
on the Notice of Data Availability and
EPA’s response to them. All other
comments, both from the Notice of Data
Availability and to the otiginal interim
final rule, are discussed in a background
document that is available in the docket
to this rulemaking. (See EPA RCRA
docket address in preceding section.)

I1. Discussion of Major Issues
A. Intreduction

A total of 40 comments were received
in response to the Notice of Data
Availability. The commenters in general
agreed with HWTC that the Agency
should expand the sample exclusion
provision to apply to waste aamples
used in amall-scale treatability studies.
However, there was a wide range of
opinion as to the scope of activities that
should be allowed under the exemption
and the appropriate limitations that the
Agency should impose. Before
discussing these, however, it is
appropriate to discuss the need and
rationale for today's rulemaking.

1. Need and Rationale for Today's
Rulemaking

In the Agency's experience, permitting
requirements for offsite treatability
studies have resulted in delays in
evaluating remediation alternatives for
both CERCLA site clean-ups and the
RCRA corrective action program.
Additionally, the current and upcoming
Land Disposal Restrictions Program is
anaother factor arguing strongly for a
need to dgvelop alternative treatment
technologies.

The overriding objective of Congress
in the 1984 RCRA Amendments—to
reduce land disposal of hazardous
wastes—hag already resulted both in
heavy demands for existing treatment
technologies and in increased urgency
for developing new and better treatment
methods as an alternative to the land
disposal of hazardous waste. In
addition, developing techniques to
minirize the generation of hazardous
waste, and to promote recycling and
reuse of waste, are all important Agency
goals and Congressional mandates. EPA
is committed to facilitating research and
development activities that will help.
meet these objectives.

The Agency believes the current
regulatory framewaork that sats forth
RCRA permitting requiremeats for
Subtitle C facilities is unnecessarily
stringent for regulating certain activities,
&.g.. small-scale treatability studies. As
noted above, comments in 1961
suggested a need to extend the sample
exclusion provision to treatability
studies because of the low risk and the
large benefits of conducting these
studies if RCRA permits were naot
required.

The HWTC petition summarizes this
position on behalf of many facilities that
conduct treatability studies as part of
their research activities. In addition,
HWTC stressed that the development of
new treatment capacity, needed to meet
the demanda placed on industry as the
land disposal restrictions take sffect, is
not facilitated by the current
regulations. The potential lack of
treatment capacity, using either new or
improved existing technologies, means
that EPA may have to issue additional
variances to the land disposal
restrictions, posing an increased threat
of ground water and surface water
contamination.

Maintaining unnecessary regulatory
barriers to conducting treatability
studies is, therefore, contrary to the
Agency's implementation of the
mandated land disposal restrictions.
Furthermore, these regulatory barriers
send the wrong message to the regulated
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community. The Agency intends to
promote, not defeat, research and
development in support of the national
objectives to reduce land disposal of
hazardous wastes and to increase
reliance on waste minimization and
treatment technologies that reduce risk
to human health and the environment.
However, the Agency remains pledged
to carry out its primary statutory
obligation to ensure that removing
regulatory barriers does not result in
unwarranted or increased risks to
human health and the environment. The
Agency has determined that this
balance can be properly maintained in
promulgating a RCRA exemption for
small scale treatability studies.

2, Determination of De Minimis Risk

Since Congress passed RCRA in 1978,
the Agency has develnped and
implemented a “¢rad’e to grave"
program to protect human health and
the environment from the improper
management of hazardous wastes. A
principal purpase of the RCRA
hazardous waste regulations is to ensure
that hazardous wastes are safely
transported to facilities properly
designed and operated to manage these
wastes in a manner that will minimize
the threat to human health and the
environment. Hazardous waste
generators, transporters, and owners
and operators of treatment, storage, and
disposal facilities (TSDFs) each have
specific regponsibilities for properly
Managing those wastes defined as
hazardous.

The Agency believes that it can
exempt hazardous waste that'is used in
small-scale treatability studies from the
RCRA hazardous waste regulations
because a number of factors will
combine o ensure that the risks to
human health and the environment are
de minimis. These factors include: (1) A
limitation on the size of the sample that
is exempted; {2) the high cost of
collecting and shipping the sample; (3] a
limitation on the quantity of waste that
can be shipped at any one time; {4) the
applicability of the Department of
Transportation (DOT), U.S. Postal
Service (USPS), or other regulations
governing the transportation of
hazardous materials; (5) a limitation on
the amount of hazardous waste that can
be stored at a laboratory or testing
facility: (6} a limitation on the amount of
hazardous waste that may be processed
(V.. tested in a treatability unit) in any
one day; (7) the prohibitive costs
involved in conducting legitimate
treatability studies as an alternative to
commercial treatment and disposal; (8} a
limitetion on the time that a waste
sample used in a treatability study or

any residues generated from such
studies may remain at the laboratory or
testing facility without being subject to
the hazardous waste regulations; (9) the
RCRA requirement that any unused
sample and residues from a treatability
study muat still be managed as a
hazardous waste {if, in fact, it is still
hazardous}; and (10) certain reporting
and recordkeeping requirements that
will enable the Agency to conduct
ingpections and bring enforcement
actions against persons who abuse this
exemption. In addition, regulations and
requirements administered by other
Federal agencies such as the
Occupational Safety and Health
Administration (OSHA) also ensure
proper management.

The Agency believes that all the
above factors contribute to an argument
for de minimis risk. Some factors, such
as the sample size, shipment size,
transportation standards. and storage
limitations, directly relate to the de
minimis risk in each phase of the
treatability study process, Other factors
such as the recordkeeping and reporting
requirements and the one-time 1000 kg
per wasie siream limitation ensure that
treatment and disposal of hazardous
waste do not occur under the guise of
conducting treatability studies,

More specifically, under the
conditional exemption being
promulgated today, the generator or
sample collector may not ship more than
one of the following in any single
shipment: (1) 1000 kg of non-acute
hazardous waste: (2) 1 kg of acute
hazardous waste (see 40 CFR 261.33(e));
or (3) 250 kg of acute hazardous waste
that is contained in contaminated soils,
water, or some other contaminated
medium, Since the shipments remain
subject to DOT, USPS, or other
applicable shipping regulations, they
must be packaged and labeled in the
same manner as other shipments of
hazardous materiais, One difference is
that these waste samples will not
require a manifest. EPA believes that a
manifest is not required in this situation,
since the generator is spending large
sums of money to obtain the results of a
treatability study. Thus, it is highly
unlikely that the sample would be
indiscriminately disposed. Furthermore,
the generator or sample collector is
likely to have a contractual arrangement
with the laboratory or testing facility
conducting the treatability study either
to have the facility return any unused
sample and/or any residues that are
generated from the treatability study for
subsequent manifesting and shipment to
a designated facility (see 40 CFR 260.10)
or recycling facility or to have the

laboratory or testing facility directly
manifest and ship the wastes to an
appropriate designated facility within
specified time limits, Unless the context
otherwise requires, the use of this term
in today's preamble and rule does not
imply that the facility is required to be
permitted or to have interim status. The
generator must also maintain copies of
the shipping papers and the contract
with the testing facility for a period
ending 3 years from the completion date
of the study.

The operator of a vehicle transporting
waste samples is still required to comply
with the applicable DOT requirements,
including notification of the National
Response Center in the event of a
hazardous material spilt of more than a
reportable quantity and initiation of
cleanup measures in accordance with 49
CFR 171.15,

Owners and operators of a laboratory
or testing facilily conducting such
treatability studies must comply with
the limitations regarding shipment,
storage, treatment rate, and disposition
of unused sample and residues after
completion of the studies. The overall
limitations on storage and treatment
rates, discussed later in today's
preamble, are sufficiently restrictive to
compel a laboratory or testing facility to
carefully coordinate the size and timing
of treatability sample shipments. The
owners and operators of these
laboratories or testing facilities must
also comply with applicable regulations
promulgated by OSHA.

Further business and financial
incentives compelling a laboratory or
testing facility to properly handle these
sampies include the cost-intensive
nature of conducting treatability studies,
the need to provide the client with
documented test results, the desire of
the laboratory or testing facility to
maintain its corporate reputation, and
the desire to avoid any liability. After
the treatability study is completed, the
owners or gperators of a laboratory or
testing facility must either return the
unused sample and residues to the
generator or manifest and ship themto a
RCRA designated facility (if the material
is @ RCRA hazardous waste) within the
time limitations specified. A laboratory
or testing facility not operating within
these limitations must comply with the
appropriate RCRA requirements.

Finally, the Agency is stipulating
recordkeeping and reporting
requirements that will document
compliance with the limitations and will
allow the Agency to take enforcement
action against peraons who attempt to
abuse the exemption. The specific
teporting and recordkeeping
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requirements are discussed later in
today's preamble.

B, Scope of the Exemption
1. Definition of Treatability Study

In the Notice of Data Availability, the
Agency included a definition of
“treatability study” similar to that
proposed by HWTC, According to this
definition, a treatability study is one in
which a relatively small amount of
hazardous waste is subjected to a
known trestrent process to determine
the following: {1} Whether the waste is
amenable to & treatment process; {2)
what pretreatment (if any) is required:
(3) the optimal process conditions
needed to achieve the desired treatment;
(4) the efficiency of the treatment
process; or (5) the characteristics and
volume of residuals from a particular
treatment process. {See 52 FR 35280.)

The commenters generally agreed
with the definition of treatability study.
However, many commenters expressed
concern that the use of the term "known
treatment process” was overly
restrictive and might hinder the
development of innovative technologies.
Thus, these commenters recommended
that the word "known" be deleted from
the definition in the final rule. HWTC's
proposed regulatory language did not
include a restriction to “known"
technologies.

The Agency agrees with these
commenters. As stated earlier, it is
important to promote the development
of treatment technologies that will
reduce the land disposal of hazardous
waste and increase the reliance on
waste minimization and treatment
technologies that reduce risk to human
health and the environment. In so doing,
EPA does not want to restrict industry
to the technologies that are already
estahlished or “known™; rather, it wants
to promote the development of

innovative technolagies. Therefore, the -

Agency has modified the definition of
“treatability study™ accordingly. At the
same time, it is concerned that the
treatabflity study sample exemption
may be improperly used as a means to
avoid regulation when regulation is

‘warranted, To prevent thia, EPA has

included specific language in the
definition of treatability study to guard
against such abuse. This language
makes it clear that the exemption is for
the evaluation of a treatment process
and is not to be used for commerctal
treatment or disposal of hazardous
waste. Furthermore, the Agency
emphasizes that the definition of
treatability studies covered under the
exemption does not apply where the
Practice could result in a significant

uncontrolled release of hazardous
constituents to the environment, It
would, therefore, include neither open
burning nor any type of treatment

. involving placement of a hazardous

waste on the land (e.g., in situ
stabilization).

Several commenters also suggested
that the Agency list, in the rule, the
types of treatment studies to be included
in the final definition. Although the
Agency can see some merit in this
suggestion, it has decided not to
incorporate a specific list into the
regulations, EPA believes that such a list
could hinder the development of
innovative technologies. For example, if
it included a list in the rule, the Agency
would be required to go through
rulemaking before new or innovative
treatment technologies would get the
benefit of the treatability exemption. As
previously discussed, the Agency
believes that as long as the limitations
imposed in today's rule are met, any
treatability study will pose a de minimis
risk. Examples of the types of
treatability studies included in the
exemption are physical/chemical/
biological treatment, thermal treatment
(incineration, pyrolysis, oxidation,
combustion) solidification, sludge
dewatering, volume reduction, toxicity
reduction, and recycling feasibitity.

2. Inclusion of Liner Compatibility and-
Other Studies

In the Natice of Data Availability, the
Agency solicited comment as to whether
the exemption should include other
waste testing studies, such as liner
compatibility studies. Many commenters
agreed that the exemption should be
expanded to include other types of
studies. The commenters argued that, in
addition to liner compatibility studies,
the exemption should also include
studies of corrosion, toxicological and
health effects, and other material
compatibility studies (e.g. pumps and
personal protective equipment). While
such studies are not atrictly treatability
studies under the proposed definition,
the commenters argued that waste
testing is necessary to develop improved
hazardous waste management
technologies.

The Agency agrees with the
commanters that such studfes, although
not strictly treatability studies, are
necessary for the further development of
hazardous waste management
technologies. Furthermore, the Agency
believes that such studies can be
conducted using amall quantities of
hazardous waste under laboratory
conditions. Also, these types of studles
are subject to the same financial and
business incentives for safe handling as

are treatability studies, Therefore, with
the imposition of the limitations in this
final rule, these studies will involve only
de minimis risk and need not be subject
to RCRA permitting regulations. The
Agency is, therefore, allowing the
following types of studies to be
conducted and exempted under the
hazardous waste regulations: liner
compatibility studies, corrosion studies,
toxicological and health effects studies,
and other material compatibility studies
{e.g. relating to leachate collection
systems, geotextile materials, other land
disposal unit requirements, pumps and
personal protective equipment).

3. Effects on Exporters of Hazardous
Waste

EPA, in today's rule, is exempting
samples sent for treatability studies
from Subtitle C requirements. These
include the requirement to notify EPA
prior to export of hazardous waste (40
CFR 262.50 et seg.). At the time export
requirements were promulgated, EPA
discussed in the preambie its rationale
for allowing the export, without
notification, of wastes exempt from
manifesting requirements (51 FR 28664,
August 8, 1986). In this discussion on
export notification requirements, EPA
specifically focussed on the sample
exemption in 40 CFR 261.4(d}.

The rule promulgated today expands
the scope of this exemption as
contemplated in 1988. For the same
reasons discussed in the August 8, 1988,
rule relating to § 261.4{d) samples (51 FR
28664 a! s8q.), exporters of treatability
study samples who comply with the
limitations of today’s rule are also
exempt from the export notification
requirements of Subpart E of Part 262.

While the Agency is exempting these
treatability study samples from the
export notification requirements at this
time, the Agency is revisiting the
question as to whether it should exclude
unmanifested waste from the export
notification requirements and may
modify its position in the future.

C. Limitations
In the Notice of Data Availability, the

Agency requested specific comment on
what types of limitations should be

. placed on the exemption if it were to be

expanded to include treatability studies.
In addition, EPA specifically requested
comment on the limitations suggested by
the HWTC in its petition. The HWTC
suggested quantity limits for shipping,
storage, and treatment of hazardous
waste samples for the purpose of
conducting a treatability study. In
particular, the Notice suggested the
following limits: (1) No shipment may
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exceed 250 kg; {2) no more than 1000 kg
of exempted waste (including residues
derived from the treatability study) may
be present at the laboratory or testing
facility conducting the treatability study
at any one time; and (3) no more than
250 kg of exempted waste may be
introduced into the treatability study in
any one day.

A wide range of opinions concerned
appropriate limitations that would
provide for meaningful treatability
studies. While most commenters
believed that the limitations they
suggested were necessary to conduct
treatability studies, no commenters
provided data indicating that their
suggested limits were protective of
human health and the environment. The
following indicates the range of quantity
limits proposed by commenters for
shipment, treatment, and storage:
Shipment:

mean guantity: 554 kg

standard deviation: 794 kg

range: 250 to 4000 kg

most frequently cited suggestion: 250

Treatment:
mean: 448 kg
standard deviation: 417 kg
range: 250 to 2000 kg
most frequently cited suggestion: 250

)
Storage:

mean: 2000 kg

standard deviation: 2285 kg

range: 250 to 10,000 kg

m(l)(st frequently cited suggestion: 1000

8

Many commenters were supportive of
the limitations suggested by HWTC in
its petition. However, some commenters
argued that the limitations suggested in
the notice were not sufficient; although
these commenters provided no data
suggesting that their limits were
protective of human health and the
environment, they maintained that
larger quantities of waste sample were
necessary to conduct treatability
studies. In particular, some commenters
argued that the storage limitations were
unnecessarily restrictive. Additionally,
some commenters urged that a higher
treatability study limit was necessary as
some of the treatability tests required
quantities of waste in excess of 1000 kg.
Finally, some commenters recommended
that the Agency include a mechanism
for approval of case-by-case variances
from the HWTC quantity limitations or
the guantity limitations ultimately
chosen,

Nevertheless, all commenters
generally agreed that suitable
limitations combined with economic
forcea would prevent the exemption

from becoming a means to circumvent
the RCRA Subtitle C regulations for
treatment and disposal of hazardous
waste, Additionally, many commenters
noted that it would not be economically
feasible for a person to perform an
endless series of tests, since treatability
study costs are much higher than
commercial treatment or disposal costs
on a per pound basis. In particular,
Shirco [TSEF-001) stated that most
treatability tests had unit costs greatly
in excess of costs associated with
treatment and disposal options. Shirco
cited an example where treatability
study costs were about $1,000 per pound
versus $0.80 to $1.20 per pound for
disposal at a commercial facility.
Numerous other commenters stated that
the high costs associated with
performing treatability studies would
render invalid any concern the Agency
had that the exemption could become a
*loophole” in the RCRA Subtitle C
regulations.

The Agency believes that the
limitations established in this exemption
will ensure that it does not become a
“loophole and will ensure de minimis
risk so that no significant threat to
human health and the environment will
occur. The following sections discuss
the limits selected by the Agency and
prasent the rationale for the limitations
adopted.

1. Quantity Limits per Waste Stream per
Treatment Process

In response to the Notice of Data
Availability, several commenters
recommended that limits should be set
for each generated waste stream to
guard against the possibility that
generators and facilities might conduct a
plethora of treatability studies in lieu of
hazardous waste treatment or disposal.
‘While data was provided that would
suggest this would not happen, the
Agency has decided that some
limitations should be imposed as an
extra precaution. Thus, to avoid the
potential for such an abuse, the Agency
has first made it clear in the definition of
“treatability study” that the exemption
is for the evaluation of a treatment
process and is not to be utilized as a
commercial treatment option. In
addition, the Agency has placed limits
on the amount of waste that can be
subject to a treatability study evaluation
per generated waste stream. Thus, the
rule provides for an exemption of 1000
kg of non-acute hazardous waste per
waste stream per treatment process; 1
kg of acute hazardous waste per waste
stream per treatment process; or 250 kg
of soils, water, or debris contaminated
by acute hazardous waste per waste
stream per treatment process. The

Agency, in making this decision, realizes
that a generator may need to evaluate
alternative treatment processes for a
particular waste stream. EPA believes
that the limits set will be adequate to

. allow sufficient studies to be conducted.

Furthermore, the quantity limits are
consistent with other limits discussed
elsewhere in today's preamble.

The Agency is broadly defining
“waste stream” such that a waste
stream and the quantity limit are not
based on the EPA waste code alone;
rather, the Agency will interpret and
apply the quantity limit for each medium
or physical form in which the waste
appears. The Agency believes that this
broad interpretation is necessary since
gach medium (i.e, soils, water, or
debris) might require a different
treatability study and may need to be
shipped to a different laboratory or
testing facility for such studies to be
conducted. The Agency is also broadly
defining “treatment process” to allow a
generator to evaluate various alternative
approaches. For example, a generator
could send 1000 kg of non-acute
hazardous waste, or 1 kg of acute
hazardous waste, or 250 kg of soils,
water, or debris contaminated with
acute hazardous waste for each
generated waste stream to a number of
different processes: biological treatment,
incineralion, fixation, etc. As allowed by
this exemption, the generator or sample
collector would be limited to a total of
1000 kg of nonacute hazardous waste of
a particular waste stream to investigate
alternative fixation processes (or, as
applicable, 250 kg of s0ils, water, or
debris contaminated with acute
hazardous wasle, or 1 kg of acute
hazardous waste). The Agency has
selected the above limits recognizing
that in some instances there may be a
need to evaluate alternative treatment
processes. Finally, the Agency has
decided not to put any limits on the
number of treatability studies that a
laboratory or testing facility can perform
per year. Howeven, if this proves to be a
problem, the Agency may consider
additional regulations.

As noted above, some commenters
suggested that higher quantity limits are
necessary in order to evaluate certain
treatability study processes or that
additional amounts of waste may be
necessary in instances where
unforeseen circumstances have affected
the results of all or part of a treatability
study evaluation. They suggested that
case-by-case allowances in excess of
the amounts specified above should be
made available if need can be
demonstrated. The Agency agrees that
some flexibility should be made
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available to allow studies to be
completed properly. However, the
Agency wishes to ensure that adequate
controls are placed on all such
evaluations to protect human health and
the environment. Accordingly, the
Agency has included a provision that
allows the Regional Administrator to
grant requests for waste stream quantity
limits in excess of those specified above,
up to an additional 500 kg of non-acute
hazardous waste, 1 kg of acute
hazardous waste, and 250 kg of soils,
water, and debris contaminated with
acute hazardous waste. The Regional
Administrator shali only allow
additional quantities of hazardous
waste when it can be demonstrated that
one of the following circur stances or
situations exist: (1) That there has been
an equipment or mechanical failure and
that additional waste is needed to
conduct a study; (2} that there is a need
to verify the results of a previously
evaluated treatment process; (3) that
there is & need to study and analyze
alternative techniques within a
previously evaluated treatment process;
or (4) that there is a need to do further
evaluation of an ongoing treatability
study to determine final specifications
for treatment. These adjustments may
be authorized only if the 1000 kg (or 250
kg for soils, water, or debris ‘
contaminated with acute hazardous
waste, or 1 kg for acute hazardous
waste) quantity limit per waste stream
per trestment process has been
subjected to a treatability study
evalyation and insufficient data are
available to properly design a treatment
process. When authorizing additional
guantities, the Regional Administrator
will only authorize adjustments for the
minimum quantity necessary to
complete the treatability study
evaluation. The Agency believes that
most treatability studies can be
completed utilizing an extra 250 kg of
sample or less, and only in unusual
circumstances will quantities greater
than 250 kg be required.

Generators and/or sample collectors
seeking such an authorization for
additional quantities must furnish
sufficient information to the Regional
Administrators to verify that they have
met the conditions allowing for quantity
adjuatments. Generators and/or sample
collectors will be required to submit, in
writing, the specific reason why an
additional quantity of sample for the
treatability study evaluation is
necessary (/.e.. one of the four situations
described above). He or she shall also
Provide: (1) Verification of the
additional quantity necessary; (2)

ocumentation accounting for all

samples of hazardous waste from the
waste stream which have previously
been sent for treatability study
evaluation; (3) a description of the
technical modifications or change in
specifications which will be evaluated
and the expected results; and, (4) if
further study is being required due to
equipment or mechanical failure, the
generator and/or sample collector must
include information from the laboratory
or testing facility indicating what
bandling procedures or equipment
improvements have been made to
protect ageinst further breakdowns.

The Regional Administrator may
perform or require additional analyses
and investigations as are necessary to
determine the minimal amount of
additional waste necessary to conduct
the study and yield the additional data
necessary to preperly design and/or
evaluate the performance of the
treatment process.

2. Transportation Shipment Limits—
Generator and Facility

The HWTC, in its petition, suggested
that shipments of waste samples
weighing less than 250 kg
(approximately one standard 55-gallon
drum] should be exempted when such
samples are being shipped for the
purpose of conducting treatability
studies. The petition also recognized
that larger size samples might be
necessary for conducting treatability
studies on contaminated soils or water:
hence, the HWTC recommended that a
provision for exempting larger size
samples should be avaijlable. A number
of commenters indicated that the 250-kg
shipment limit was too restrictive and
suggested that the limit be increased to
1000 kg. These commenters argued that
the risk associated with shipping a
larger amount [e.g., 1000 kg) is no greater
than that agsociated with four shipments
of 250 kg each when one considers the
potential for transportation accidents.

After careful consideration of all the
issues, the Agency has decided to set a
single shipment limitation of 1000 kg of

' non-acute hazardous waste; 1 kg of

acute hazardous waste; or 250 kg of
soils, water, or debris contaminated
with acute hazardous waste. These
shipment limitations (which, in effect,
govern the exemption from the RCRA
hazardous waste transporter regulations
and manifesting requirements) will
apply to the shipment of waste samples
from the generator or sample collector to
the laboratory or testing facility when
such samples are being sent for the
purpose of conducting a treatability
study. The exemption will also apply
when unused waste samples and
residues generated by the treatability

study are returned to the generator or
sample collector following completion of
the study. .

The Agency is setting this limit to be
consistent with the quantity limits set on
generators for the amount of waste that
can be subject to the treatability study
sample exemption as discussed in the
previous section, The Agency agrees
with commenters that the risk
associated with shipping the maximum
limit of 1000 kg is no greater than that
associated with four shipments of 250 kg
each. However, it also believes these
levels will pose de minimis risk.

In addition, as already discussed, the
Agency believes other factors exist that
will ensure safe delivery of the waste
samples to and from the laboratory or
testing facility. For example, the waste
samples will still be subject tc the
appiicable DOT or USPS regulations
regarding shipment of hazardous
materials. If the shipments do not fall
under DOT or USPS jurisdiction, the
generator or sample collector and the
laboratory or testing facility must follow
the requirements for labeling and
packaging as set forth by EPA in this
amendment. The requirements state that
a sample must be packaged so that it
does not leak. spill, or vaporize from its
packaging. In addition, the following
information must accompany the
sample: (1) The sample collector's name,
address, telephone number, and EPA
identification number: {2} the laboratory
or testing facility's name, mailing
address, telephone number, and EPA
identification number; {3) the quantity of
the sample; {4} the date of shipment; and
(5) a description of the sample. Finally.
the Agency believes that most
shipments will be considerably smaller
than the limit, since other forces, such as
storage limits and treatment rates at the
laboratory or testing facility, will require
careful control of the amount of waste
shipped to the laboratory or testing
facility. The costs to conduct the study
and to collect, pack. and ship the sample

* will tend to limit the sample size to the

smallest amount practicable.
3. Treatment Rate Limit

The HWTC, in its petition, suggested
that the treatment rate limit should be
250 kg per day per laboratory or testing
facility. Many of the commenters agreed;
however, others argued that the limit
should be larger and that it should be
based on either the number cf treatment
units or the number of treatment
processes that the laboratory or testing
facility was capable of conducting. For
example, if a facility was capable of
conducting several soil fixation siudies
or biological treatment studies at one
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time, then the limit should be 250 kg per
process. Other commenters argued for -
even higher limits, indicating that it
should be 250 kg per unit.

After reviewing the available
information and considering the
comments, the Agency has adopted a
treatment rate limit of 250 kg per day of
"as received” waste for tha entire
laboratory or testing facility. The term
“as received” has been chosen by the
Agency because some of the treatment
processes involve the addition of non-
wagste material to reduce the
environmental mobility of hazardous
constituents. “As received” refers to the
waste shipped by the generator or
sample collector as it artives at the
labaratory or testing facility. Based on
the information provided by the HWTC,
information submitted by other
commenters in response to the Notice of
Data Availability, and EPA's own
experience, the Agency believes that
most treatability studies can be
conducted at or below the treatment
rate limit of 250 kg per day.

The Agency believes this level will
allow many wastes to be treated and
evalyated as part of a treatability study,
while posing only a de minimis risk to
human health and the environment. For
example, if a laboratory or testing
facility were to conduct a treatability
study on a waste using bench-scale
incineration and the study achieved a
99% destruction removal efficiency, only
a small amount of loxic material would
be released into the environment. In
most instances, the amount released is
much lower than any ievel of concern. In
addition, since in most cases these
studies will be conducted on an
intermittent basis, there is less concern
with repeated exposure.

Laboratories or testing facilities that
are conducting treatability studies and
that meet the treatment rate limit are
exempted from the requirements to
obtain a Subtitle C treatment permit.
The Agency wants to emphasize that the
purpose of the exemption is for
conducting treatability studies, not for
the commercial management of
hazardous waste. The Agency believes
that facilities anticipating the need to
conduct an excessively large number of
studies, or those having numerous

. treatment units allowing them to
conduct many studies concurrently, will
probably need to obtain a Research, .
Development, and Demonstration permit
(40 CFR 270.65). It should aiso be noted
that the Agency recently promulgated a
new set of permitting standards under
Subpart X of Part 264 (52 FR 46946,
December 10, 1987) for miscellaneous
hazardous waste management units. The

Agency is also considering developing
regulations under Subpart Y that would
establish permitting standards for
experimental facilities conducting
research and development on the
storage, treatment, or disposal of
hazardous waste.

4. Storage Limits

The HWTC, in its petition,
recommended that & facility be allowed
to store 1000 kg of hazardous waste on
site without a storage permit, as long as
such waste is for the purpose of
conducting treatability studies. HWTC
argued that this amount is essentially
equal to the small quantity generator
(SQG) limits and that the 1000 kg of
waste included all waste {both received
waste and treated residue). Many
commenters argued that the 1000-kg
storage limit would not allow them
sufficient inventory to conduct certain
treatability studies or argued that the
storage limit should be based on the
number of units present at the facility.

After evaluating this issue, the
Agency has decided to adopt a storage
limitation of 1000 kg per laboratory or
testing facility. However, the Agency
has also decided to specify the 1000-kg
storage limitation for “as received
waste. The 1000-kg storage limitation
per laboratory or testing facility can
include 500 kg of soils, water, or debris
contaminated with acute hazardous
waste or 1 kg of acute hazardous waste.
The Agency is making it clear in thia
rule that the storage exemption only
applies to laboratories or testing
facilities conducting treatability studies.
The quantity limitations allow sufficient
inventory to conduct small-scale
treatability studies while ensuring de
minimis risk to human health and the
environment. Higher storage limils
would not give us this same assurance.
Also tha Agency notes, as discussed
previously, financial and business
incentives are present that help to
ensure de minimis risk levels are
maintained.

The Agency limits for soils, water,
and other debris contaminated with
acute hazardous waste were selected to
allow small-scale treatability studies to
be conducted on media contaminated
with dioxin wastes and certain
pesticides such as aldrin and aldicarb.
Although the 500-kg storage limit is
higher than that currently established -
for SQGs, the Agency believes that the
500-kg limit will still be protective of
human health and the environment and
pose de minimisg risk, since in most
instances the sample will only be stored
for a short period of time prior to being
utilized in a study. Furthermore, this
category is limited to materials in which

the acute hazardous waste involves a
contaminant in a medium such as water
or soil. Therefore, EPA would expect the
concentration of the acute hazardous
waste to be very low. Furthermore, the
contaminant may be bound to the
medium jtself. For other acute
hazardous wastes (/.e.. the actual listed
waste), the Agency has adopted a 1-kg
limit consistent with the 5QG
regulations,

5. Residues and Unused Samples-Time
Limitations

Although the Notice of Data
Availability did not propose any time
limitations for completion of a
treatability study, some commenters
strongly recommended that appropriate
time limits be placed on the storage of
the "as received” waste samples and the
residues generated from the treatability
study. Suggestions on appropriate time
limits varied widely. However, the
commenters generally indicated that 1
year provides ample time to complete
most treatability studies.

The Agency is in agreement with
commenters that specific time limits for
completing treatability studies are
necessary. Time limitations are
necessary to guard against potential
abuses such as use of a laboratory or
testing facility for long-term storage to
avoid treatment and disposal. Any
untreated sample and any residue
generated during the treatability study
must be returned to the generator within
90 days of study completion or within 1
year from the date of shipment by the
generator to the laboratory or testing
facility, whichever is earlier. Otherwise,
these materials must be managed, by the
laboratory or testing facility conducting
the treatability study, as a RCRA
hazardous waste (unless the waste is no
jonger hazardous). These time limnits
provide the laboratory or testing facility
conducting the treatability study enough
time to do the evaluation, but at the
same time do not allow persons to store
these wastes indefinitely. The 1-year
time limit proved to be noncontroversial
when adopted in other areas. For
example, the 1-year time limit is
consistent with the speculative
accurmnulation provision and the closed-
loop tank provision. Under these
provisions, persons or facilities holding
materials have 1 year to accumulate
them before they are potentially subject
to regulation.

Laboralories or testing facilities that
do not return the unused sample or the
residues to the generator or sample
coilector within the specified time limits '
are subject to appropriate regulation.
Facilities must determine if they meet
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the SQG requirements of § 261.5 or the
accumulation requirements of § 262.34,
and they may need to obtain a storage
permit and comply with its conditions.
Once samples and residues are returned
to the generator, they are no longer
exempt under today's rule. Ultimately,
the unused sample and residues that are
still hazardous must be manifested and
disposed of in a RCRA-designated
facility by the laboratory or testing
facility. the waste generator. or sample
collector.

- 8. Mobile Treatment Units

Atlthough the issue of mobile
treatment units [MTUs) was not
addrossed in the Notice of Data
Availability and Request for Comment,
concer was expressed over how this
exemplion applies to MTUs, EPA has
determined that MTUs conducting
treatability studies may qualify for this
exemption, However, each MTU or
group of MTUs operating at the same
location is subject to the treatment rate,
storage, and time limitations and the
notification, recordkeeping. and
reporting requirements that are
applicable to stationary laboratories or
testing facilities conducting treatability
studies, That is, a group of MTUs
operating at one location will be treated
&s one MTU facility for purposes of
§ 2681.4 (e) and {f). Furthermore, these
requirements apply to each location
where an MTU will conduct treatability
gtudies,

D. Reporting and Recordkeeping
Requirements

Although the Notice of Data
Availability did not specifically
recommend that reparting and
recordkeeping provisions be adopted,
some commenters suggested that some
form of reperting and recordkeeping
should be required in the treatabtlity
study exemption, They argued that,
without some form of reporting or

. recordkeeping requirements, EPA would

not have a means of determining who is

. violating the exemption or the amount of

waste subjected to treatability studies.
The Agency strongly agrees.with the

-commenters and believes that reporting

and recordkeeping requirements are -

_necessary to facilitate inspector review
- and, if necessary, to assist in

enforcement action. In fact, 40 CFR

- 218.2(f) already requires that persons

who claim that their waste is

- conditionally exempt from regulation
-must provide appropriate

documentation that they mest the

.conditions of the exemption. Therefore,

the Agency is stipulating specific

‘reporting and recordkeeping

requirements that will document

compliance with the quantity and time
limitations set forth in thia rulemaking.
The reporting and recordkeeping
requirements stipulated below are the
minimum requirements necessary to
ensure compliance with the limitations
in the treatability sample exemption.

1. The generator of the sample (who
may also be the shipper or sample
collector) and the laboratory or testing
facility conducting the treatability study
must keep the following records for 3
years after the completion of the study:

a. A copy of the contract (between the
generator and the laboratory or testing
facility} to conduct the treatability
study;

b. Copies of all shipping documents.
(If the waste was shipped to an MTU,
copies of the shipping papers must be
kept with the unit for inspector review.)

2. Generators and sample collectors
must also maintain records indicating
the foilowing: (1) The amount of waste
(per waste siream and treatment
process) shipped under the exemption;
{2) to whom the shipment was sent
(name, address, and EPA identification
number of the laboratory or testing
facility conducting the study): (3) the
date shipment was made; and (4)
whether or not any unused sample or
any residue generated from the
treatability study was returned. In
addition, beginning in 1989, generators
must report this information in their
biennial reports.

3. In addition, laboratories or testing
facilities conducting er intending to
conduct treatability studies muat
accomplish the folowing:

&, Send a letter to the EPA Regional
Administrator or the authorized State
informing the Agency that the
laboratory or testing facility intends to
conduct small-scale treatability studies.
This letter must be received no less than
45 days before the facility begins
conducting treatability studies. The
letter should indicate the address and
EPA identification number of the
laboratory or testing facility conducting
studies and the types of treatability
studies anticipated. Owners and .
operators of facilities that do not have
an EPA identification number must
obtain one before conducting any
treatability studies under this
exemption. This reporting requirement
and the requirement to obtain an EPA
identification number apply to owners
and operators of MTUs at every
treatability study location (except at
CERCLA sites where, under CERCLA
section 121{e){1) and 40 CFR 300.68(a)(3),
RCRA permits are not required).

b. Maintain appropriate records and
documentation for a period of 3 years

following completion of each treatability
study that show compliance with the
appropriate quantity and time
limitations addressed in the final rule.
The records must indicate that the
laboratory or testing facility is meeting
the requirements for shipment limits,
treatment rate limits, and storage limits.
Specific minimum information, by
treatability study, that must be
maintained include the following:

* The name, address, and EPA
identification number of thé generator or
sample collector of the waste samples:

* The date the shipment was
received;

* The quantity of waste accepted;

» The quantity of “as received” waste
in storage each day;

* The date the treatment study was
initiated and the amount of “as
received" waste introduced to treatment
each day;

+ The date the treatability study was
concluded; and

+ The date the unused sample and
residue were returned to the generator
or, if sent to a designated facility, the
name of the facility and its EPA
identification number. As noted above,
the laboratory or testing facility must
keep copies of all shipping documents -
associated with transport of the waste
to and from the facility.

c. By March 15 of each year, submit a
report to the authorized State or
Regional Administrator that includes an
estimate of the number of studies and
the amount of waste expected to be
used in treatability studies during the
current year and the following
information for the previous calendar
year:

* The name, address, and EPA
identification number of the generator or
sample collector of each waste sample;

* The date the shipment was
received;

* The quantity of waste accepted;

= The total quantity of “as received"
waste in storage each day;

« The date the treatment study was
initiated and the amount of “as
received” waste introduced to treatment
each day;

¢+ The date the treatability study was
concluded; and

+ The date any unused sample and
residues generated from the treatability
study were returned to the generator or
sample collector or, if sent to &
designated facility, the name of the
facility and the EPA identification
number.

d. Notify the Regional Administrator
or authorized State by letter when and if
the laboratory or testing facility is no
lenger planning to conduct any
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treatability studies at the site. (For
example, when an MTU completes a
treatability study at a site, the owners or
operators must submit the required
notice that they will no longer be
conducting treatability studies at that
site.}

E. EPA Identification Numbers—
Applicability of OSHA Training
Requirements

Some commenters suggested that any
laboratory or testing facility conducting
treatability studies should be required to
have an EPA identification number.
These commenters argued that such a
restriction would ensure that the facility
fs in compliance with the requirements
to have a facility contingency plan, has
established emergency procedures, and
is in compliance with OSHA's
hazardous waste workers’ training and
medical monitoring requirements. (See
29 CFR 1910.120, 51 FR 45654, December
19, 1986.)

The Agency partially agrees and is
requiring any laboratory or testing
facility conducting treatability studies to
notify the Agency and obtain an EPA
identification number if the facility does
not already have one. However, as
already explained, the Agency believes
laboratories or testing facilities
conducting treatability studies within
the limits specified present a de minimis
risk. For example, the OSHA hazardous
waste operators and emergency
response requirements (29 CFR 1910.120)
are applicable except for SQGs and
facilities complying with the
accumulation time requirements of 40
CFR 282.34, Other OSHA requirements,
such as the OSHA laboratory standards
end general duty clause (290 USC
654{a)(1)), may apply depending on the
type of laboratory or testing facility and
the nature of its activities. Thus, EPA
believes requirements such as
contingency plans and emergency
procedures are not necessary for the
protection of human health and the
environment,

F. Incentives for Safe Transport

In the Notice of Data Availability, the
Agency specifically requested comment
on whether the incentives for safe
transport and storage of waste
characterization samples would also
apply to treatability samples. Most
commenters agreed that suitable
incentives exist to ensure proper
handling and shipping of treatability
study samples.

The Agency generally agrees. In
particular, a principal purpose of the
generator and transporter requirements
is to assure that shipments of hazardous
wastes are safely delivered to an

appropriate destination (i.e., a permitted
or interim atatus hazardous waste
management facility). This is

accomplished through the requirements

for manifesting, recordkeeping,
packaging, and labeling of hazardous
waste. The principal purpose of the
manifest system is to ensure “cradle to
grave” accountability for shipments of
hazardous waste from the generatorto a
TSDF.

In the case of treatability study
samples, EPA wants to ensure that the
samples are delivered 1o the facility
conducting the treatability study, and
that both the unused sample and alt
residues generated in the treatability
study are sent back to the generator or
sample collector or, alternatively,
shipped to a designated facility if the
waste remains hazardous.

The Agency believes that sufficient
incentives and requirements are in place
to provide for the safe shipment of
samples to and from laboratories and
testing facilities conducting treatability
studies. In particular, they include:

1, Maintenance of corporate
reputation and public confidence;

2. The high cost of these studies
coupled with the generator’s or sample
collector’s need for properly
documented results;

3. The need for the generator or
sample collector to verify results of a
treatability study; and

4. Requirements in today's rule for
either returning the unused samples and
residues to the generator or sample
collector, or for manifesting and
shipping these materials to a TSDF for
ultimate disposal.

The Agency believes that the above
incentives and requirements will guard
against any facility not complying with
the limitations or conducting bogus
treatability studies. Purthermore, DOT
or other regulations and guidelines
control the transportation of such
samples even in the absence of EPA
regulation. The requirements to comply
with DOT shipping regulations regarding
packaging and labeling will be
substantially the same as present
requirements for shipping hazardous
waste. Additionally, the USPS has
stringent guidelines governing the
shipment of hazardous materials,
including samples. (See the *Domestic
Mail Manual,” Part 124 and Publication
52, “Acceptance of Hazardous or
Perishable Articles.”} For the above
reasons, the Agenry believes that the
transport of small quantities of
hazardous waste poses de minimis risk
during shipment to a laboratory or
testing facility or when being returned to
the generator or sample collector.

II1. Today's Amendment

The Agency believes that the full
complement of the hazardous waste
regulations found in 40 CFR, Parts 260
through 268 and 270, when applied to
waste samples used in small-scale
treatability studies, are more
comprehensive than necessary 1o
adequately protect human health and
the environment. In addition, the
Agency believes that it needs to
promote research and the development
of innovative technologies to manage
hazardous wastes. Therefore, EPA is
amending the regulations to
conditionally exempt waste samplea
processed in small-scale treatability
studies from the hazardous waste
regulations under certain conditions.

In particular, EPA i3 today adding
new paragraphs (e] and {f) to 40 CFR
261.4 which accomplish the following:
First, persons who generate samples are
exempted from the generator and
transporter requirements when samples
are shipped by the generator, or any
other person who collects the sample
(the “sample collector”), to a laboratory
or testing facility for the purpose of
conducting a treatability analysis, or
when shipped from the facility back to
the sample collector, provided that
certain packaging and labeling
requirements are met. Second, any
laboratary or testing facility that
conducts treatability studies may store
these waste samples and residues
generated from the treatability study
within the quantity and time limits
specified and not be subject to the
requirements of 40 CFR, Parts 264, 285,
and 270. Third, the actual testing of the
samples does not require a permit,
provided the laboratory or testing
facility complies with the limitations
specified in today's rule.

Laboratories and testing facilities that
conduct treatability studies must also
keep records and documents regarding
each treatability study as enumerated in
[1.D.3.8. above, Additionally, today's
rule requires facilities conducting
treatability studies to submit an annual
report to the authorized State or
Administrator of the EPA Region in
which the laboratory or testing facility is
located. The required annual report
must be a distinct document prepared
by the owner and/or operator of the
laboratory or testing facility indicating
the previous ¢alendar year's activities
regarding treatability studies. The report
must be submitted by March 15 of each
year and must identify the laboratory or
testing facility by name, EPA
identification number, and the location
{site address) at which the treatability
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studies were conducted. Paragraph
11.D.3.c. above lists apecific information
required in the report. The obligation to
submit annual reports continues until
the laboratory or testing facility
discontinues treatability studies, returns
all unused “as received” samples and
any residues generated in the
treatability studies back to the generator
or sample collector, and notifies the
Regional Administrator or State Director
that the laboratory or testing facility no
longer plans to conduct any treatabiiity
studies at the site,

Paragraph {e), Treatability Study
Samples, provides an exemption for
generators of samples of hazardous
waste to be evaluated in treatability
studies, while they are being prepared
for transport or being transported,
provided that these samples and their
residues are returned to the generator
within specified time limits. The
exemption limits the sample collector or
generator from shipping more than 1000
kg per non-acute hazardous waste
stream per treatment process (or 250 kg
of soils, water, or debris contaminated
with acute hazardous waste, or 1 kg of
acute hazardous waste). Shipments must
comply with the applicable DQT, USPS,
or other applicable regulations for
shipping hazardous materials.

The generator or sample collector
must also maintain records indicating
the amount of waste shipped under the
exemption, the name and address of the
lahoratory or testing facility, the facility
EPA identification number, type of
study, and the expected duration of the
study. Beginning in 1989, the generator
or sample collector must also include
the above information in {ts biennial
report.

Paragraph (£}, Samples Undergoing
Treatability Studies at Laboretories or
Testing Facilities, describes the
limitations that apply to a facility
conducting treatablility studies under
this exemption. The facility may subject
no more than 250 kg of “as received”
waste to treatability studies in any one
day. The facility may store a maximum
of 1000 kg of “as received” waste, of
which 500 kg can be soils, water, or
debris contaminated with acute
hazardous waste or 1 kg of acute
hazardous waste. The facility must also
return any unused sample and residues
to the generator within 80 days after
completion of the study or within 1 year
after initial shipment (whichever is
earlier}, or otherwise manage the sample
and residue as a RCRA hazardous
waste, if the residue is still hazardous.

The facility must meet gertain
spacified reporting requirements. The
facility must provide notification (by
letter) to the Regional Administrator or

authorized State indicating that the
facility intends to conduct treatability
studies under the exemption. It must
obtain an EPA identification number if it
does not have one. The facility must
also maintain records documenting
compliance with the specified time and
quantity limits for treatment and storage
and must keep records of all shipping
documents for 3 years from the
compietion of the treatability study.

The owner or operator of a facility
conducting treatability studies must also
submit a report to the Regional
Administrator or authorized State
indicating the type and number of
treatability studies conducted during the
previous calendar year, for whom each
study was conducted, the guantity of
hazardous waste utilized in each
treatability study, when each study was
conducted, and the final disposition of
residue and any unused sample. The
report must include an estimate of the
number of treatability studies to be
conducted and the quantity of
hazardous waste expected to be used in
treatability studies during the coming
year. The facility must also notify the
Regional Administrator or authorized
State by letter when and if the facility is
no longer planning to conduct any
treatability studies at the site.

IV, State Authority

A. Applicability of Rules in Authorized
States

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer angd enforce the RCRA
program within the State, {See 40 CFR,
Part 271 for the steandards and
requirements for authorization.)
Following authorization, EPA ratains
enforcement authority under sections
3008, 7003, and 3013 of RCRA, although
authorized States have primary
enforcement responsibility.

Prior ta the Hazardous and Solid
Waste Amendments of 1984 (HSWA), a
State with final authorization
administered its hazardous waste
program entirely in lieu of EPA
administering the Federal program in
that State. The Federal requirements no
longer applied in the authorized State,
and EPA could not issue permits for any
facilities in the State that the State was
authorized to permit. When new, mare
stringent Federal requirements were
promuigated or enacted, the State was
obliged to enact equivalent authority
within specified time frames. New
Federal requirements did not take effect
in an authorized State until the State
adopted the requiremnents as State law.

In contrast, under section 3006(g) of
RCRA, 42 U.8.C. 6928(g), new

requirements and prohibitions imposed
by the HSWA take effect in authorized
States at the same time that they take
effect in nonauthorized States. EPA is
directed to implemtent those
requirements and prohibitions in an
authorized State, including the issuance
of permits, until the State is granted
authorization to do so. While States
must still adopt HSWA-related
provisions as State law to retain final
guthorization, HSWA applies in
authorized States in the interim.

B. Effect of State Authorizations

Today's announcement promulgates
regulations that are not effective under
HSWA in authorized States, since this
rulemaking does not impose
requirements or prohibitions contained
in HSWA. Thus, the regulations will be
applicable only in those States that do
not have final authorization, In an
authorized State, the regulations will not
be applicable until the State revises its
program to adopt equivalent regulations
under State law,

40 CFR 271.21(e)(2) requires that
States having final authorization must
modify their programs to include
equivalent regulations within a year of
promulgation of these regulations if only
regulatory changes are necessary, or
within 2 years of promulgation if
statutory changes are necessary. These
deadlines can be extended in
exceptional cases (40 CFR 271.21(e}{3)).
Once EPA gpproves the modification,
the State requirements become Subtitle
C RCRA requirements.

States with authorized RCRA
programs may already have regulations
similar to those in today's rule. These
State regulations have not been
compared with the Federal regulations
being promulgated today to determine
whether they meet the tests for
authorization. Thus, & State is not
authorized to implement these
regulations in lieu of EPA until the State
program modification is submitted ta
EPA and approved. Of course, States
with existing regulations may continue
to administer and enforce their
regulations as a matter of State law.

Authorized States are only required to
maodify their programs when EPA
promulgates Federal regulations that are
more stringent or broader in scope than
the authorized State regulations. For
those changes that are less stringent or
reduce the scope of the Federal program,
$tates are not required to modify their
programs. This is a result of section 3009
of RCRA, which allows States to impose
more stringent or broader regulations
than the Federa! program. The
regulations premulgated today at
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§§ 2681.4 (e) and (f) are considered to be
less stringent than or reduce the scope
of the existing Federal regulations
because today’'s rule exempts certain .
activities now within the purview of
RCRA. Therefore, authorized States are
not required to modify their programs to
adopt regulations consistent with and
equivalent to this rulemaking,

Even though States are not required to
adopt today’s rulemaking, EPA strongly
encourages States to do so as quickly aa
possible. As already explained in this
preamble, today’s rule is needed to
facilitate evaluating remediation
alternatives for CERCLA clean-ups and
the RCRA Corrective Action Program,
and to speed research and development
for treatment alternatives to land
dispesal and waste minimization,
recycling, and reuse. States are,
therefore, urged to consider the adoption
of today's rule; EPA will expedite
review of authorized Stale program
revision applications.

States are algo encouraged to use
existing authorities to provide for
comparable treatability exemptions
prior to adopting and receiving
authorization for today’s rule. Some
States may have authority comparable
to RCRA Section 7003, which allows
EPA to order response action in the case
of imminent and substantial
endangerment to health or the
environment “notwithstanding any other
provision of this Act.” An authorized
State may use comparable section 7003-
type aunthority to authorize treatability
studies and may waive the generator,
transporter, notification, and permit
requirements consistent with today's
rulemaking.

In addition to, or in lieu of, a section
7003-type authority, a State may have
general waiver, permit waiver, or
emergency permit authority. Consistent
with this rule, states are encouraged to
use any such authority to grant
treatability exemptions in a manner
consistent with today's rule.

V. Effective Date

Section 3010(b) of RCRA provides that
EPA's hazardous waste regulations and
revisions to those regulations take effect
6 months after promulgation. The
purpose of thia requirement is to allow
facilities that handle hazardous wastes
sufficient lead time to prepare for and to
comply with major new regulatory
requirements, Given the potential of this
rule to increase the timeliness of
CERCLA remedial clean-up activilies,
RCRA corrective actions, and
compliance with the land disposal
restrictions, the Agency believes that an
effective date of 8 months after
promulgation would unnecessarily

disrupt implementation of the
regulations and would not be in the
public interest. Since this amendment
reduces, rather than increases, the
existing requirements for facilities that
handle waste samples, there is no basis
for allowing a lengthy time period to
prepare for compliance. The same
reasons provide good cause to make this
rule effective immediately upon
publication notwithstanding section 4(d})
of the Adniinistrative Procedure Act, 5
U.8.C. 553(d). Therefore, this
amendment takes effect immediately
upon publication in the Federal Register.
-The application of this final rule is
prospective only. Any treatability
studies covered by this final rule that
were conducted before the effective
date of this regulation are subject to the
Subtitle C hazardous waste regulations,
including permitting requirements.

VL Regulatory Analyses
A, Exacutive Order No. 12291

Under Executive Order No. 12291,
EPA must judge whether a regulation is
"major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This final regulation is not
major because it will not result in an
effect on the economy of $100 million or
more, and it will not increase costs or
prices to industry, Rather, this regulation
will reduce the overall costs and
economic impact of EPA's hazardous
waste management regulations by
eliminating permitting requirements for
laberatories and testing facilities
intending to conduct treatability studies.
The Agency estimates that perhaps 400
facilities and laboratories nationwide
will be affected by promulgation of this
rule, Facilities and laboratories will be
spared the time [as much as 2 years) and
the costs (estimated to be between
$100,000 and $200,000) otherwise
necessary to obtain a RCRA permit. In
addition, there will be no adverse effect
on the ability of U.S.-based enterprises
to compete with the non-U.S.-based
enterprises in domestic or export
markets. Because this amendment is not
a major regulation, no Regulatory
Impact Analysis has been conducted.

This amendment was submitted to the
Office of Management and Budget
(OMB} for review as required by
Executive Order No. 12291,

B. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., whenever an
Agency is required to publish general
notice of rulemaking for any proposed or
final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis that

—

describes the impact of the rule on smai}
entities {i.e., small businesses, small
organizations, and small governmental.
jurisdictions). The Administrator may
certify, however, that the rule will not -
have a significant economic impact on &
substantial number of small entities. As;
noted previously in this preamble, the
universe of facilities affected is
estimated to total about 400; of these,
perhaps 200 are small business entitieg; -
By eliminating time-consuming and
costly permitting requirements, the b
Agency anticipates that promulgation of-
this rule will have a positive effecton -
small entities. ’
This amendment will have no adverse®
economic impact on small entities. In
fact, it should reduce the burden
imposed on small entities that conduct
treatability studies and comply with the
provisions of this rulemaking.
Accordingly. 1 hereby certify that this
final regulation will not have a
significant economic impact on a
substantial number of small entities,
This regulation therefore does not
require a regulatory flexibility analysis,

C. Paperwork Reduction Act

The information collection :
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1980, 44
U1,8.C. 3501 et. seq., and have been
assigned the OMB control number 2050-
0088 {Treatability Studies Notification
and Recordkeeping).

Public reporting burden for this
collection of information is estimated to
vary from 90 to 250 hours per response,
with an average of 155 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding the burden
estimate or any other aspect of this
collection of information including
suggestions for reducing this burden, to
Chief, Information Policy Branch, PM-
223, U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20464%; and 10 the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503.

V1I. Supporting Documentation

A background document in which
EPA responds to any comments not
addressed in this preamble, entitled
“Summary and EPA Responses to Public
Comments on the September 18, 1967
Notice of Data Availability and Request
for Comment, and the September 25,
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1981 Interim Final Rule,” dated june
1988, is available in the RCRA docket at
EPA {LG-100), 401 M St.. §W.,
Washington, DC 20460. The docket
number for this rulemaking is F~88~
TSSE-FFFFFF. The docket is open from
g a.m. to 4 p.m.. Monday through Friday,
excluding Federal holidays. The public
must make an eppointment to review
docket materials by calling {202) 475~
9327. Copies cost $0.15 per page.

VIIL List of Subjects
é0 CFR Part 280
Administrative practice and

procedure, Confidential business
information, Hazardous waste.
40 CFR Part 281

Hazardous waste, Recycling.

Date: July 11, 1888
Lee M. Thomas,
Administrator,

For the reasons set outin the
preamble, Title 40 of the Code of Federal
Regulations is amended as follows:

PART 260—HAZARDOUS WASTE
MANAGEMENT SYSTEM: GENERAL

1. The Authority Citation for Part 260
continues to read as follows:
Authority: 42 US.C. 8005, &012(a), 5621

through 6827, 8530, 6334, 6835, 6637, 6338, 8035
and 8874.

2. Section 260.10 is amended by
adding the following definition in
aiphabetical order:

§ 260.10 Definitions.

“Treatability Study” means a study in
which a hazardous waste is subjected to
3 treatment process to determine (1)
Whether the waste is amenable to the
trentment process, (2] what pretreatment
(if any) is required. {3} the optimal
process conditions needed to ackieve
the desired treatment, (4) the efficiency
of a treatment process for a specific
waste or wastes, or (5) the
characteristics and volumes of residuale
from a particular treatinent

* Also included in this definition for-the

purpose of the § 281.4 (e) and (f)
exemptions are liner compatibility,
corrosion. and other matedial
compatibility studies and texicological
and health effects studies A..
“trgatability study"” is not a means to
commaerciaily treat or dispose of
hezardous waste.

PART 261=—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

3. The Authority Citation for Part 261
is revised to read as follows:

Authority: 42 11.5.C. 8905, 8912(z), 8821,
6922, and 5338,

4. Section 261.4 is amended by adding
two new paragraphs {e) and {f) to read
as follows:

§ 261.4 Exciusions.

L ] - L - -

(e} Treatohility Study Samples. (1)
Except as provided in paragraph (e}(2)
of this section, persons who generate or
collect samples for the purpose of
conducting treatability studies as
defined in section 260.10, are not subject
to any requi t of Parts 261 through
283 of this chapter or to the notifica
requirements of Section 3020 of RCRA,
nor are such samples included in the
quantity determinations of § 201.5 and
§ 262.34(d) when:

(i} The sample is being collected and
prepared fur transportation by the
generatar or collector; or

(ii) The sampie is being accumulated
or stoted by the generator or sample
collector prior to transportation to a
laboratory or testing facility; or

{1ii} The sumple is being transported
to the iaboratory or testing facility for
the erpou of conducting a treatability
study. :

(2) The exemption in paragraph (e){1)
of this section is applicable to sampiss
‘of hazardous waste being coliected and
shipped for the purpose of conducting
treatebility studies provided that

(i) The genarator or sampie collector
uses (n “treatability studies™) no more
than 1000 kg of any non-acute hazardous
wasie, 1 kg of acute hazsrdous weste, or
250 kg of scils, water, or debris
contaminated with acute hazardous
waste for each procest being evaluated
for-esch genersted wasts streeny: and -

{3) The mass of ench ssmpie shipment
does not exceed 1000 kg of noa-acute
hazardous waste, 1 kg of acute
hazardous waste, or 250 kg of soiks.
water, or debris contaminated with
acute hazardous waste; and

{1} The sample must be packaged o
that it will not lenk, spill. or vaporize-
from its puckaging during shipment and

the requirements of paragraph AorBof
this subparagraph are met.

(A) The transportation of esch sample
shipment complies with U.S. Department
of Transportation {DOT), U.S. Postai
Service [USPS), or any other applicable
shipping requirements; or

{B) If the DOT, USPS, or other
shipping requirements do not apply to
the shipment of the sample, the
following information must accompany
the sample:

(2) The nane, mailing address, and
telephone number of the originator of
the sample:

{2) The name, address. and telephone
number of the facility that will perform
the treatability study;

{3) The quantity of the sample:

{¢) The date of shipment; and

{5) A description of the sample,
including its EPA Hazardous Weste
Number.

{iv) The sample is shipped to a
Iaboratory or testing facility which is
exempt under § 261.4(f) or has an
appropriste RCRA permit or interim
status,

(v} The gensrator or sample collector
meintzins the following records for a
period ending 3 years after completion
of the treatability stady:

{A) Copies of the shipping documents;

{B) A copy of the contract with the
facility conducting the treatability study;

{C) Documentation showing:

{1} The amount of waste shipped
undar this exemption:

(2) The name, address, and EPA
identifization number of the laboratory
or testing facllity that received the
waste:

(g} The date the shipment was made:
an

(¢) Whether or not unused samplea
and residues were returned to the
generstor.

. (vi) The gemerator reports the
information required under paragraph
(e){¥)(C) of this section in its biennial
reporL

{3} The Regional Administrator, or
State Divector fif located in an
authorized State). may grant requests,
on a case-by-case besie. for quantity
Yipmits in pchxceu of m specified f‘:r
paragraph {e)(2)i) section, for up
{0 an addtienal 500 kg of non-acrte

hazardous waste. 1 kg of acote
hetardous waste, and 250 kg of soils,
water, or debeis contaminated with
acule hazardous waste, to conduct
further weatability stody evaivetion
wherz Thers bas been an equipment or
mechanical failute dnring the conduct of
g trestability study; there is 2 need to
verify the results of & previpusly -
conducted treatability study; there is &
need fo study aod amelyze alternative
techniques witkin g previously
evaiusied tregiment process; or there is
a need to do further eveluation of an
ongoing trestzbility study to determine
final specifications for treatment. The
additional quantities allowed are
subject to all the provisions in -
paragraphs (e)(1} and (e}(2)(ii){vi) of this
section. The generator or sample
collector must apply to the Regional
Administrator iti the Region where the
sample is collected and provide in
writing the following information:

27301 -
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{i) The reason why the generator or
sample coilector requires additional
quantity of sample for the treatability
study evaluation and the additional
quantity needed:

{il) Documentation accounting for all
samples of hazardous waste from the
waste stream which have been sent for
or undergone treatability studies
including the data each previous sample
from the waste stream was shipped, the
quantity of each previous shipment, the
laboratary or testing facility to which it
was shipped, what treatability study
processes were conducted on each
sample shipped, and the available
resuits of each treatability study:

(iii) A description of the technical
modifications or change in
specifications which will be evaluated
and the expected results;

{iv) If such further study is being
requited due to equipment oz
mechanical failure, the applicant must
include information regarding the reason
for the failure or breakdown and also
include what procedures or equipment
improvements have been mede to
protect against further breskdowns: and

(v) Such other information that the
Regional Administrator considers .
necessary.

(£} Sainpies Undergoing Treatability
Studjes at Laboratories and Testing
Facilities. Samples undergoing
treatability studies and the iaboratory or
testing facility conducting such
treatability studies (to the extent such
facilities are not otherwise subject to
RCRA requirements) are not subject to
any requirement of this Part, Part 124,
Parts 252-266, 288, and 270, or to the
notification requirements of Section 3010
of RCRA provided that the conditions of
paragraphs (f) (1) through (11) of this
section are met. A mobile treatment unit
(MTU) may qualify as a testing facility
subject to paragraphs {f) (1) through (11}
of this section. Where a group of MTUs
are located at the same site, the
limitations specified in (£} (1) through
{11) of this section appiy to the entire
group of MTUs collectively as if the
group were one MTU.

(1) No iess than 45 days before
conducting treatability studies, the
facility notifies the Regional '
Administrator, or State Director (if
located in an authorized State), in
writing that it intends to conduct

treatability studies under this
paragraph,

{2) The laboratory ot testing facility
conducting the treatability study has an
EPA identification number.

(3) No more than & total of 250 kg of
“as received” hazardous waste is
subjected to initiation of treatment in all
treatability studies in any single day.
"As received” waste refers to the waste
as received in the shipment from the
generator or sample collector.

* (4) The quantity of “as received”
hazardous waste stored at the facility
for the purpose of evaiuation in .
treatability studies does not exceed 1000
kg, the total of which can include 500 kg
of soils, water, or débris contaminated
with acute hazardous waste or 1 kg of
acute hezardous waste. This quantity
limitation does not include:

(i) Treatability study residues; and . .

{ii} Treatment materials {including
nonhazardons solid waste) added to “as
received” hazardous waste.

{5) No more than 90 days have
elapsed since the treatability study for
the sample was completed. or no mare
than one year has elapsed since the
generator or sampie collector shipped
the sampie to the laboratory or testing
facility, whichever date first occurs.

{6) The treatability study does not
involve the placement of hazardous
waste on the land or open burning of
hazardous waste.

(7) The facility maintains records for 3
years following completion of each
study that show compliance with the
treatment rate limits and the storage
time and quantity limits. The following
specific information must be included
for each treatability study conducted:

(i) The name, address, and EPA
identification number of the generator or
sample collector of each waste sample:

(ii) The date the shipment was
received

{iit) The quantity of waste accepted:

{iv) The quantity of “as received”
waste in storage each day;

(v) The date the treatment study was
initiated and the amount of “as
received” waste introduced to treatment
each day;

{vi) The date the treatability study
was uded:

(vii) The date any unused sampie or
residues generated from the treatability
study were returned tb the generator or

sample collector or. if sent to a
designated facility, the name of the
facility and the EPA identification
number.

(8) The facility keeps, on-site. a copy

. of the treatability study contract and all

shipping papers associated with the
transport of treatability study samples
to and from the facility for a period
ending 3 years from the completion date
of each treatability study.

(9] The facility prepares and submits a
report to the Regional Administrator, or
State Director (if Jocated in an
authorized State), by March 15 of each
year that estimates the number of
studies and the amount of waste
expected to be used in treatability
studies during the current year, and
includes the following information for
the previous calendar year:

(i) The name, address. end EPA
identification number of the facility
conducting the treatability studies;

(ii) The types [by process) of
treatability studies conducted:

{iif) The names and addresses of
persons for whom studies have been
conducted {including their EPA
identification numbers};

[iv) The total quantity of waste in
storage each day:

[v) The quantity and types of waste
subjected to treatsbility studies;

(vi) When each treatability study w.
conducted:;

{vii} The final disposition of residues
and unused sample from ~ach
treatability study.

(10) The facility determines whether
any unused sample or residues
generated by the treatability study ere
hazardous waste under § 262.3 and. if
80, are subject to Parts 2681 through 268,
and Part 270 of this Chapter, unless the
residues and unused samples are
returned to the sample originator under
the § 28L4{e) examption.

{11) The facility notifies the Regional
Administrator, or State Director (if
jocated in an authorized State), by letter
when the facility is no longer planning

to conduct any treatability studies at the
site.

Approved by the Office of Management and
[Budaet under conigol sumber 2050-0088)
[FR Doc. 88-16188 Filed 7-16-88: 8:45 am|
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