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lend disposal are minimfred 
iechoology-bared standards provide M 
objective measure of e.c%mtce rhar 
hzerdous westes KC su~swcieuy 
treated before rhey are land dfrposed 
thus eLiminating rhe “long-tern 
uncertaindes assodated with lend 
dlsposeL” !2Iimheung these I 
uncerraindes wss a chief congrrs;iod 
obfeczive !n prohibit@ land dtsposal of 
unmated hazardous wastes. Hesardous 
Waste Treaanent CouncfI v. EPA 886 
F.7.d et 361-64. In addition. the tint 
of matment required, 90 % reducdon 
capped st aeetment to concenoadons 
withtn en order of maglllntde of the 
LiTS. “substantis.Ily” reduces mobility 
or total conCMmuON of hazardous 
mnsdhleNs WItbIn the meaning of 
RCRA Sectton 3004(m)(l). 

EPA has made two changes from 
proposal which strengrhen~the sdl 
ueeonenr stenderds to essue that thy 
mtntmlse three& to human health and 
the envlroranent First. the Agency has 
modiaed Its approach to which 
hezercious consUtuents will be subJect 
co tree-r In t&y’s rule. when the 
soiI ueaonent stenderds are used. EPA 
requires memmx for ell hazardous 
constituent reasonably expected to be 
present in contzminered soil when such 
mrtsUtuenrs em initidly found at 
CDnCeMauDN greeter then ten umer 
the universeI weanem standard. This 
treem~ent Is required both for soil 
conreminated by Ilsted hazardous waste 
and soil that exhibitr (or exhibited) a 
characterisdc of hazardous waste. 
Cmsdtuenrz subject t.a treatment are 
discussed funher In Section WE.4 of 
today’s preamble. 

To finher ensure rhat contamineted 
soil ueeti to comply with the soil 
treeonent s-de& is safely mamged, 
ETA has included additiOnal resirlcdom 
on the use of meted contamtneted soil 
in heeardous -derived products 
that M used In e menrler consahldng 
ditposaI (Le.. when such pmducts will 
h placed on the land). The resu~ctions 
on use of ueefed contamtnated soil in 
hazardous waste-derived pmducn that 
are used In a manner mnsunldng 
disposal an discussed in Section MB.5 
OF tode ‘s preamble. 

F&y, the Agency reiterates that. in 
the remedlecion mtltext, in eesessing 
whether dreem pmed by land disposal 
hews been minimt&. one should 
appmptitely consider the rwrr posed 
by leaving previcuiy land disposed 
wesxe in place a5 v&l as Lhe tisk? posed 
bylenddtsposaloftvasteet?eritis 
r~noved end ueated. 62 FR et 64506 
(Demtaba 5, 1997). For example. if a 
-tment standerd for orgaantc 
C~~Ktuents based on performance of 
fndW=tion ty@ceIly results in already 

lend disposed meserI& such es 
conteminered sotIs betng capped in 
place ladler cheo more agg?ess1v+?y 
rexmediated. threes pmed by land 
disposal of the waste oMns,rJy would 
“or be minimiscd Conversely, a 
ueaaner.r StandsId thet resulL$ In 
substentieI treennent followed by - 
lenddisposalBnbe.seidtomtnimize 
threets. caking lnm ec- the toaty 
of threats posed (Le. incIud&lg tbnse 
posed if the sofl were left in place 

I  

inmeated). Id. The soil ueaaienr 
StandKdsWillordiwilyCtlS~ti 
contaminated soil Is appmptirely 
ueated within the meaning of RCRA 
Secdon 3004(m). constderlq bob the 
threets posed by new lend d$xssI of 
treated SOU and the tbmets posed by on- 
going lend dispcsaI of aLang 
contaminated soil (e.g.. If the soil were 
left in plece wucecedl. 

EPA recognizes that sor+ people may 
be concerned that a situation may arise 
where the soil treatment standards are a~ 
levels that are higher than thme thet 
EPA or eri adhoed state beIieveJ 
should be required for sofl cleanup 
under e cleanup program The Agency 
ac!!owIedges that this may occur. The 
roll o-cement standards. Ifke ocher land 
disposeI resulction ueement standards. 
em based on the performence of sped& 
treacnent ZchnoIo@es. As discussed 
ceder ?n today’s preambfe. :ecllology- 
based standards have been upheld as a 
pvmissfble means of impIememing 
RCX4 Se&on 3004(m). Most sofl 
cleanup levels M based not on the 
peformance of spedfic maonent 
technoIoglu bur on en analysis of risk. 
For tbIs reason. tedmology-birred 
treeonent standerds wiIl sometimes 
over-end some&es under-esdmate the 
emount of ueetment nwSSary to 
achtwe site-specific. risk-based go& 

Tbepurposeofthelanddisposal 
resulCdon ueeotlmf stett tr to 
- that pmhibited haEKdolL.5 weetes 
M properly pn?-treated before disposal 
(Le.. mated so thet short- and long-term 
thre&tohumanhealthendthe 
environment posed by land disposal em 
minimized). As discussed above. the 
A@ncy beliewzs the sotl treatment 
etenderds prom&& today fuIBll that 
mendase for soil cbet contains 
prohibited listed hezardoue waste or 
&bits a chsmcterlstic of prohibited 
hezardous waste. However, technology- 
based treeurlenr stendems M not 
Ileaszdy aopmpriate surrogates for 
SIG?-speclflc risk-based clesrmp levels. 
In a circumstence where the SOII 
Ueeonent send&s reeuIt in conmhlent 
mncernd~dOnr that Kc htgher then 

ernined. on a site-sp&fIc 
basts. co be-required for soil &enup. 
udsdng remedial pro- sudl as 

EPA has long indicated tit its 
pr&retue would be to estabIish .a 
complete set of risk-based landxlisgose,l 
ueetment stenderds at levels &et 
mintmire short- and long-term threats to 
humen hdth and rtre envimtunenr 
See. for e.wnple. 5S FR at a641 (Feb. 26. 
1940). However. the ditBcuIctes 
Involved In esrablishing risk-based 
stander& on a nationwide bests ere 
formidable due in large pert to the wide 
variety of site-specific physical and 
drdcal wmpositioru encountered in 
the Ee!d and the uncerxtndez Involved 
ln eveluadng long-ienn Ureets posed by 
land &p-al. Id.: 60 Fit 6638066081 
(Dee 21.1995). For rhese reasons the 
Agency has chosen to establUh land 
cUspad res~Iction treatment stenderds 
based on tie performance of speciEc 
ueetme~ technologies. Although 
technology-based treetment standsrds 
M permi&bIe. they may not be 
@abUshed at 1eveIs more stiingent than 
thcee “et~~ary to minimize short and 
long-tem~ tiean to human health end 
the envirmment Hazardous Wsste 
Treement CoundI. 886 F. 2d et 362 
(Iend dIspmd resoiaion ueeonent 
standKds may not be established. 
“bevond the ooim et which there is nor 
a %-eat” to)lumen health or the 
CUtVitDlRtlCt-lt”). 

We using risk-based approaches fo 
deter&x w&n threats a& inwmized 
one nedottd b&s has proven 
exuemdy dimcldt. these difEcl.ddU 
wlU diminish when evalueting ii.& 
paed by a rpedflc contedneted soil fn 
a pertlmIer remedladon setting since. 
during rem&&on. one typically bee 
detailed site-spedfic inform&on on 
mnrtitumts of concern. potential 
human and envimnmencal receptors. 
end potential mutes of exposure. For 
this R~SOR E?A Is eeebl&hing a site- 
sped6c vet-lance from the technology- 
besed soil t~eerment standards. which 

RCiU Corrective Actton CERCLA and 
state cleanup programs could be applie. 
to ensure char remedies are adequrely 
pmtecclve. These programs already 
erasure protectton of human health and 
the envimnmenr when managing -t 
concamiriated soils-I.e.. SOILS that ere 
not .subJect co the LDRs-end other 
zwnedbdon WC.S:CS. Futhennore. es 
tiIsms4 later In today’s rule. treated 
contaminated SOU woAd remain SUbJIM 
tore&don under RCRA Subtitle C 
tmIess and until E?A or an authorized 
me made en eftknacive de&ion that 
thesofl did not conrain hazardous waste 
or. In the cese of chamctelisLtc soil. no 
longer uNbited a hazardous 
cheraaeds~c. 
3. \iadence From the Soil Treatment 
Standards at Risk-aased Levels 
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can be used when ~eatmenf to 
concentauon5 of hazardous 
onsticuenu gre?.~er (i.e.. hqler) than 
those spe&ed in the sofl ueaanent 
:xandard5minimizes short- and 1ong. 
:a? ztzeau to human health and the 
e*nronmenL in rdlis way. an a ca%-by- 
case basis. risk-based LDR marment 
~tandarck approved througha variance 
process could supersede thetechnology- 
based soil ueaunenr srandardt This 
approach w-u first discuzsed in the 
Se)tembe- :4. 1993 pmposaI, where 
EPA proposed that determbzat?ons that 
mncarninatsd soil did not mm longer 
contaized hazardous waste auld 
supcnede LDR treatment stand&s, if 
the “contained-in” level aSso 
comtiturad a “ndnimtzed dueat” level. 
It was .repeated In the April 29, X996 
pmpasd where the Agency pmp~scd 
chaLincemindr~Qnm.vKfancst 
from :and disposal resplpioD ueaenent 
standards could be approved in 
dtuations where concen- ht@wr 
than the n-eaanent standad mkrimized 
theam.‘* 58 FR at 48128 (sepmmk 14. 
1993) and 61 PRat 18811 and 19912 
(A 

i 
r?l 29. 1996). 
tthiStime.EPAiSallowfngtheNk- 

based variances only for conunirwed 
sofls. The Agency be!Jeves ti 
l.tmimAm Is appropriate for a number of 
RMOM. F&SC. contaminated s&s are 
most often generated dcrfng agency 
ovB15een deanups. such as cERcL4 
!eanups. RCRA corrective ac~ons or 
.are overseen cleanups. This ryps of 
.~olvement !n cleanups powOns EPA 

and auW&ed states [o appn@ately 
consider site-specific. risk-based issues. 
Second. during remediarion. experu 
and fleid personnel typically gather 
detailed site-specific infonnauon on 
risks posed by spedtic hzardcu 
ConsUnmnts or combinadons of 
hazardous constituents, potenriel &ect 
and fndirect exposure routes. risk 

pathways and human and determination. 62 PR at 64507 (Dec. 5. 
envtro- receptors. Thmogh 1997). 
application of this informatio& While not required ETA ant&pares 
overseeinn aeendu can eUmioate man” that decisions about dte-SpecifXc 
of the lon$&n unc el-amimancdaid rntntda threat de&ionsTvarianc~ will 
wtth land disposal and. therat&. make often be combined with decisions that 

sofl no longer conrains hazacdous waste. appropriata &k-based decisiolu 
ydtng. the extent of manncm needed 

murtmur short- and Iowterm threats 
As dj.scmGd her in today’s Preamble, 
Agency guidance on “contained-in” 
detenninadDns is esKmiallycherame 
a5 rile l-equlremen5 fJr site-spec!fic. 
risk-based minimise threat 
de@nntnaUOm pmmuigated today. For 
char reason. EPA believes it will .Jw 
be appropriate tD cmnbine a mntdned- 
in detemdnstlon with a site-specfffc. 
r&k-bared - threat VKlance. In 
these cases. EPA enmumges program 
implmen~ and fadlity owners/ 
operators to m&de infotmation about 
the “contdned-ln” da&ton in the 
public notice of the dterpec?fic 
mWmizrrhreat~.lnIniases 
where a site-sped& mfnirn?ze threat 
variance ?s combined with a de&ion 
that a soil no longer contain! hazardous 
waste. once mated to mmpiy wfch the 
heam~~t standard imposed by the 
variance. the soil would no longer have 
any obligatlo~ under RCRA Subdue C 
and could be man-aged-Inc!udIng lsnd 
disped-wtthour ib-iher conml 
under RCFA SubUde C l-w contained- 
in policy is discussed in mora detail in 
Section VTf.B.8 and SectIon WI.2 of 
toda 

EJ 
‘s preamble. 

A reminds program impk.mentors 
ChU CoNiftent With the rest of the land 
dispnsd restri~on program. sire- 
qxifii determmations that rhreao are 
mintmizedcannotbeb%edonthe 
potentid safety of land disposal wdu. 
or engimved RNcNrcs such a5 liners. 
caps. shmy walls or any other pr-acuce 
o-g after land dtposal. Amei-!can 
Peuolerrm In% v. EPA. 906 F.Zd 7.29. 
736-36 (XX. Cfr. 1990) (land matment 
cannot be conddered In determining 
whether threas posed by land disposal 
have been nU”imized bscause land 
ueacmcnt ir a type of land diqmal and 
smdon 3004(m) rquires rhat threats be 
mmuntaed betore land disposal occurs): 
see &a S. Rep. No. 284.98th Con& 1st 
sczs. at 15. stadng that en#newd 
barriers -t be considered in 
ancning n~migmdon varhnce.s 
because ‘%+dfidd banlem do not 
provide the assunncu necessa~ to 
meettkesmndard”Thismeanschat 
silPspeci6c nlidnae threat 

cermtnadons must be bared on the 
i!l-mmt threats any given contxninated 
soil would pose. The Agency recogniw 
that ti WlI have the eifect of 
precluding site-specific minim&e threat 
variances for remedie9 til rely. we” in 
part. on capping, mncatnmenc or other 
physical or insat~donal ~ontxok. In 

some colnmenmm wpresed mnccm 
thataxltig s-i*SpedfiG !d.sk-k%d 
mtntmire thzeat detumin&om would 
abm@te the Agency’s r~tics 
under RCRA See&n 30040. The 
Agency suo 

7 
y dtsa@ws. RCRA 

Sectton 3LW ml requires EPA to 
eitabl.ish “levels or merhods of 
meaane”L if my. * - *:*xnthec%eof 
coneminated soil. EPA is “bushing 
those leve!s today based on the 
perfoITIr%ce of available. appmprlate 
soil zeaancnt technologler FmvidIng a 
variancepmcestomodifyrievelor 
method of tream~ex on a .ase-by-case 
besisreducrstheUkalihood&atinany 
particular situation techn01ogy-based 
Mnnent standardt will r&sulc In 
trearea~ennbeyo” the point at which 

mumntzed. The @xxy is 
nquiringtimfnimiaethreat~ 
determinetions for contaminwd soils 
be evaluated using the cd.surq site 
SpdfiCvarfanctlpiTCSSSS%l2Uti”40 
CIR 268.44(h). EPA reedy added 
language to this provision to clarify that 
variances -t be appmvacl tithouc 
oppormntty far public pardciP&on. 
induding norice by appropriare means, 
oppor”mity far public comment and 
adequate expianation of an uuimate 
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addition to being compelled by the 
statute. the Agency believes this 
approach is proper. in that it may 
encourage remedy choices that rely 
more pr!xlomioanUy on treatment co 
pelmenenUy and SigntRcanrly reduce 
the eoncencmiom (or nobility) of 
hazardous colnutoeo ts in contaminated 
Al. The Agency hes a smng and 
longsanding prefm?nce for these cjpee 
of more Pem¶anM reamed&l 
approaches. 

IO addition. at a minimum alrrmariM 
land disposal resukdon ueaanent 
srmdds eskbllchcd rhmughsife 
.qxdfSc. risk-based - threat 
variances should be wlthtn the range of 
values the Agency genemlly finds 
acceptable for r&k-based cleanup levels, 
lilac is. for cx&ogWs. eltemauve 
treatment smndeds should ensure 
Co~tuenC ConcemrauoN that res.ut in 
the cd excess rklc from any Inedhm 
to an fndtvidual upmed over a lifetime 
generally fxling Will a laoge Emm 
lo-’ to 10-h. ushg 10-a as a poIllt of 
depamre and ti a preference. all 
thingt being qual for achieving the 
more protective end of the dsk range. 
For non-carcinogenic effects. alternative 
Ueament standards should e- 
coNtituenc COllCemaexls chat an 
fndIvidual could k ucpa~ed to on a 
daUy b&s without appreciable risk of 
delererious effect dur!!g a lifetime: in 
&mal. the hazard Index should nor 
exceed one (1). Camdrvenr 
concerloadoN that achieve these levels 
should be c&ulaced based on a 
reasonable rzEdmum exposure 
scenario--chat Is. based on an analysk 
of both rhe cwreiu end reasonably 
=xpected Euture land uses, with 
exposure parameters c$s~ebasa%d&onn 
reasonable assessment 
expsure that InIght occur. The Agency 
believes these represent an appmptirc 
nngeofminimumveluesforslte- 
Spedfic, risk-based t&imize threat 
determinations because sites cLeaned up 
co these levels en tyPically released 
Emm regu&tory coimd under the 
Pedval CERCLA pmgmm end the RCR4 
comCtIve a&n program see. for 
-pie. the Nacioml Contingency Plan 
(55 FR 8666, March 8.1990) the 1990 
XRA Gm-ecttve kfon Subpart S 
%mal(55 FR 30798. July 27,199O). 
and the 1996 RCRA Gxrecttve Action 
subpan s ANFR (61 PR 19432. May 1. 
1996). In additton to achieving 
plm.eaIon of hImlao heelth. eltemetive 
heatment smndards cm5t ensure that 
Urvim-talnceptors are pmtected 
and muit dso eraue chat no 
unacceprable aansfa of contemtnauon 
Emm one medium CD another. for 
-pie. from soU ro gmund water. will 

occur.= ?rorecdon of en virmmend 
recepron and agaimt m 

mminaccon may. in some cases. 
&ire more smrlgenr (Lr. lower) 
akerntive Pea- standards then 
would be necessary m pmtap human 
health alone. The Agency wgntzes 
that ti approach Is dIffernx fmm the 
approach used in developing neaonai 
risk-based A. -threatkvels 
proposed in the &zardousweste 
IdendBcarion Rule @IWR-tie). 60 PR 
66344 (December 21. 1996).This 
diffcrrnce ls proper, In tbacdle HWIR- 
waste pmpasel concemplaod 
naaonally-aPpUceble risk-based LDR 
treaonent sanderds end. tin&ore. bad 
toconsiderthemyriadofpmndal 
apan~e pafinwy and v whlcb 
might occur at any given SW. nacton 
wide. A site-specific minlm!z threat 
detmniaadon is informed byaaua~ end 
resalable potenual ucponrrc parhwap 
end recepcon ar a spec%ic Lnd dIsposeI 
locatIon 

Although not expressly ltmited to 
land disposal of cnnaminarcd soil err 
site. EPA anticipates that slk-spedac 
minimize chrear variances wsu. most 
often be applied to these aclvides. Tix 
bask for developing an alcemadve land 
diqosel resriNon ceamencstandard 
during he si:e-specific minMze threat 
vadance Is applicauon of r!! 
InEnrmabon about spedfic cTqla%E 
pathmys and recepton OE cacem. To 
apply such a verhnce to off& lend 
dispaaLthe- standad would 
havetnbeinfo~edbytheaponve 
pathways and receptors p-t et tie 
off-sire land d+msel areas (eswming no 
phyrM or engineer& saucaxes or 
orher post-land-d+asal commls). 
wi-desudlananal~Isaumved.thIs 
information is not. to he Ascra~v’s 

site-sp& minimize threat variance be 
WithIn the range of acceptable values 
the Agency rypically uses for deanuP 
decisions. = discussed above. In 
addttion. es discussed above. the 
AgacyhescMfiedrhafunUkesome 
CERCLA orRCEL4 correct.% action 
rrmedl+r sitH.pecific mfnimlzc dreet 
variances my not I-E+’ 0” post-land 
dispasd CmmuIs. 
4. Conrdm Subject to Treeenenc 

For sofl contaminated by Iisced 
hazardous waste, EPA proposed that 
uemnent would be required for each 
hazardour coNuNent orlginaclng fmm 
the contaminrdng waste. For roll which 
exhibfk (orexhibited) a chancte.risUc of 
hazardous waste. EPA proposed that 
keatment would be required: (1) in tie 
case of ix soil. for the chaacterisdc 
wxmmhmlc (2) In the case of ignflable, 
reacuve or mi-ros1ve soil. for the 
CharactvLxC ProPerry; end. DHn both 
cases, for all underlying hazardous 
constItuenk. 61 FR at lggti (April 29. 
1996). Under the 1996 propa& 
treatment wouId have been rqulred 
only when those consti~ents were 
InItlally p-r at ConcenMllollJ 
greater Than ten timer the universal 
treatment standard. EPA also requested 
comment OR among other things. 
whether. forsoil contaminated by listed 
hazardom u-ate. treatment should be 
required for all unde+ing hezardou 
CONdtucnk pl-ment at concenoadons 
above ten chnes the UK. Underfvinn 

fluoride. suEdesa vanadium. seIe:tium. 
and zinc. which ten reasonably be 
expected to be present at rhc p&r of 
genuanon of the hazerdous waste. at a 
co~ntration above the consdtllent- 
SpedEic m-s treament Scanderds.” 

Many c- ten supported the 
propwed approach Some cormnem~. 
bowever, UpmKd concern that 
because co-ted soil often 
cmlcahs “UmWUS hazardorrt 
coNtituenk eom a variety of sources. 
limoing a-eamem of soil contam&lati 
by listed hazardous waste to 
CoNfltuenk odginaung chn the 
contamiMung waste mIghr r-?suIt In soil 
c!J- v&h usted xwaste 
undergoIng lrrs treaanwt than soU 
whkh exhIh!k (or exhibited) a 
chamadscicofhazardou waste. One 
cnmmenter also aserted that the 
propwed approach to consuNcNs 
subject to treauoent was. in the cese aE 
soit~bbvlistedhazardous 
waste. Inconsistent -kh the Chemtal 
waste opinion On further 
comtdemtlon EPA was persuaded that 
It is prudent to apply the logic of the 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 268 
[No. F-97-TVZF-FFFFF: FRL-6932-61 

Clarification of Standards for 
Hazardous Waste Land Disposal 
Restriction Treatment Variances 

AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 

SUMMARY: EPA is today finalizing 
clarifying amendments to the rule 
authorizing treatment variances from 
the natlonal Land Disposal Restrictions 
(LDR) treatment standards. The 
clarifying changes adopt EPA’s 
longstanding interpretation that a 
treatment variance may be granted when 
treatment of any given waste to the level 
or by the method specified in the 
regulations is not appropriate, whether 
or not it is technically possible to treat 
the waste to that level or by that 
method. In response to comment, the 
Agency is indicating in the rule the 
circumstances when application of the 
national treatment standard could be 
found to be “lnapproprlate”. 
specifically where the national 
treatment standard is unsuitable from a 
technical standpoint or where the 
national treatment standard could lead 
to environmentally counterproductive 
results by discouraglng needed 
remediation. 

In addition, EPA proposed to reissue 
the treatment variance granted to Cltgo 
Petroleum under the clarified standard. 
The Agency is not taking further action 
on this part of the proposal because, due 
to changes in Citgo’s remradiation plans 
for its Lake Charles Louisiana facility, 
this particular variance has become 
moot. The Agency is consequently 
withdrawing the Citgo variance. 
EFFECTlVE DATE: These flnal regulations 
are effective December 5, 1997. 
ADDRESSES: The official record for this 
rulemaking is located at the RCRA 
Information Center at Crystal Gateway I, 
First Floor, 1235 Jefferson Davis 
Highway, Arlington, Virginia. The 
RCRA Information Center is open from 
9:00 a.m. to 4:00 EST pm., Monday 
through Friday, except Federal holidays. 
The Docket Identification Number for 
today’s action is F-97-TVZF-FFFFF. 
Appointments to review docket 
materials are recommended. 
Appointments may be made by calling 
(703) 603-9230. Individuals reviewing 
docket materials may copy a maximum 
of 100 pages from any one docket at no 
cost. Additlonal copies may be made at 

a cost of $0.15 par page. In addition, the 
docket Index and some supporting 
materials are available electronically. 
See the SUPPLEMENTARY INFORMATION 
section for information on accessing 
electronic information. 
FOR FURTHER INFORMATION CONTACT: For 
general information on RCRA land 
disposal treatment variances, and this 
rule contact the RCRA Hotline, between 
9:00 a.m. and 6:00 p,m, EST, Monday 
through Friday, except Federal holidays, 
The RCRA Hotllne can be reached toll 
free on (800) 424-9346 or, from the 
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I. Background 

The essential requirement of the Land 
Disposal Restrictions (LDR) statutory 
provisions is that hazardous wastes 

must not be land disposed until 
hazardous constituent concentrations in 
the wastes are at levels at which threats 
to human health and the environment 
are minimized, and land disposal is 
otherwise protective of human health 
and the environment. RCRA sections 
3004 (d), (e), (s) and (m): 56 FR at 
41168, August 19, 1991; 62 FR at 26062, 
May 12. 1997. These requirements 
normally are satisfied by prohibiting 
disposal of hazardous wastes until the 
wastes’ hazardous constituent 
concentrations reflect the performance 
achievable by the Best Demonstrated 
Available Treatment technology 
(BDAT). 62 FR at 26062, May 12, 1997. 

EPA recognized from the inception of 
the LDR program, however, that there 
would be circumstances when these 
technology-based treatment standards 
might not be either achievable or 
appropriate. Accordingly, EPA adopted 
a treatment variance provision (codified 
in 40 CFR 268.44; 51 FR at 406055 
40606, Nov. 7. 1986) providing that: 

Where the treatment standard is expressed 
as a concentration in a waste or waste extract 
and a waste cannot be treated to the specified 
level, or where the treatment technology is 
not appropriate to the waste. the generator or 
treatment facility may petition the 
Administrator for a variance from the 
treatment standard. The petitioner must 
demonstrate that because the physical or 
chemical properties of the waste differs 
significantly from the wastes analyzed in 
developing the treatment standard, the waste 
cannot be treated to [the] specified levels or 
by the specified methods. 

A treatment variance takes the form of 
an alternative LDR treatment standard. 
Nationally applicable variances and 
site-specific variances that are approved 
using rulemaking procedures are 
codified in the Table to 5 268.44, 40 CFR 
268. 44(o). Site-specific variances that 
are approved using non-rulemaking 
procedures are not codified. 

As set out in more detail in the May 
12 notice, EPA has interpreted the first 
sentence of the treatment variance 
provision as creating two independent 
tests under which treatment variance 
applications can be considered: first, 
where the waste in question cannot be 
treated to levels or by the methods 
established in the rules; and second, 
where such treatment mw be oossible 
but is nevertheless “not appropriate”. 
62 FR at 26059. Mav 12. 1997. EPA has 
further viewed the second sentence of 
the treatment variance provision- 
which refers to a demonstration that the 
waste differs chemically or physically 
from those the Agency analyzed in 
developing the standard-as applying 
only to the technical infeasibility part of 
the standard. 62 FR at 26059, May 12, 
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1997. However, EPA now recognizes 
that the existing rule, as drafted, might 
be read to require a demonstration that 
a waste is physically or chemically 
different along with a showing that it 
cannot be treated to a specified level or 
by a particular method whenever a 
treatment variance is sought, including 
situations where the otherwise 
applicable treatment standard is 
technically possible but, nonetheless. 
inappropriate. This was not EPA’s 
intent, and EPA Initiated this 
rulemaking to remove any drafting 
ambiguity in the rule. 
II. Clarified Standard for Granting 
Treatment Variances 

EPA is finalizing the proposed 
amendment to the rule, with two 
changes. First, EPA is clarifying the 
situations under which treatment 
variances may be approved because the 
otherwise applicable LDR treatment 
standard is “inappropriate.” Second, the 
Agency Is addlng language that 
explicitly requires alternative LDR 
treatment standards approved through 
the treatment variance process to satisfy 
the requirement that treatment 
standards result in substantial treatment 
of hazardous constituents in the waste 
so that threats posed by the waste’s land 
disposal are minimized, and also 
indicates that special considerations 
may arise in satisfying this standard if 
the waste is to be used in a manner 
constituting disposal.’ 
A. Clarlfkatlon of ‘kappropriate” 
Standard 

The Agency proposed amended 
language simply stating that a treatment 
variance could be granted if it is 
‘Inappropriate” to require treatment to 

1 EPA 1s a150 rertorlng language to 40 cm 
268.44(a) and (h) thaf was inadvertently deleted 
when EPA proposed this clarl‘ic~tlon and redrafting 
the inlr~dwtio~ to bath ~rav,s,on~. These chances 
are made to restore the lnidvertently deleted tez 
and to make the difference between natlona, and 
slte.speclflc varlan~e~ more clear. as fo,,ows. The 
40 CFR 268.44(a) nat,onal “arlance IS waste- 
speci‘ic--lt could apply to the same type a, waste 
at ““mer~w slles. National variances are obtained 
by petitlonlng the Admlnlstrator and, as set o”t in 
40 CFR 268.44(b). petitions are processed “sing the 
,xoced”res se, ON I” 40 CFR 260.20. The 40 CFR 
268.44(h) variance is sife.speclf,c--lt applies only 
to a certain waste generated at a psrtlcular site. Site- 
speclfk variances are obtained by petitlanlng the 
Adminbtmor, or the Adminlstralor’s delegated 
representaWe. or a” authorized state. Pedllons fear 
site.specmc “adanCeS are processed 0” a sbby- 
site basis and are not required to be processed “sing 
he procedures set o”t 1” 40 CFR 260.20. Further 
explanatlan on this hue Is Lncluded In the 
Response to Comments Docwnent for today’s action 
In the response to comments submitted by then 
Depanmentof Energy. EPA regards the restoration 
of Inadvertently deleted language and the 
arrocfsred clarlticadans as a technical carrectlan 
and may, thus, make the changes lmmedlalely in 
this final rule. 

the level or by the method set out In the 
rules. 62 FRat 26081, May 12. 1997. In 
the preamble to the proposal, the 
Agency provided examples as to the 
situations when application of the 
otherwise applicable standard could be 
inappropriate. 62 FR at 26059-26060, 
May 12. 1997. In response to comment 
maintaining that the rule language was 
impermlssibly open-ended. EPA has 
decided to include language codifying 
more particularly when a standard 
could be “inappropriate”. These 
circumstances are drawn from EPA’s 
practice in applying the existing rule 
and are consistent with the examples 
discussed in the preambles to the 
proposal and the HWR-Media proposal. 
61 FR at 18810, April 29. 1996. 

The first circumstance is when 
imposition of BDAT treatment, while 
technically possible, remains unsuitable 
or impractical from a technical 
standpoint. The chief example is when 
a treatment standard would result in 
combustion of large amounts of mildly 
contaminated soil or wastewater. 55 FR 
at 8760 and 8761, March 8, 1990: 61 FR 
at 18806-18808. April 29, 1996 and 
Dther sources cited therein. The same 
reasoning could apply when media is 
contaminated with metal contaminants 
and also contains low levels of organic 
contaminants. In such a case, it may be 
inappropriate to require combustion 
treatment of the organic contaminants 
both because it may be inappropriate to 
combust media generally and because it 
may be inappropriate to combust wastes 
where metals are the chief hazardous 
constituent.2 Another potential example 
of where treatment for organic 
contaminants may be technically 
lnapproprlate is when a waste contains 
low co”ce”tratio”s of non-volatile 
organic contaminants (for example, 
concentrations slightly exceeding a 
Universal Treatment Standard) and the 
waste, for legitimate reasons, has been 
stabilized. If the mobility of the non- 
volatile organic contaminants has been 
reduced, it might be inappropriate to 
require further treatment of the non- 
volatile organic contaminants. Cf. 61 FR 
at 55724, Oct. 28, 1996 where EPA made 
a similar finding. Still another example 
of a situation where the otherwise 
applicable LDR treatment standard Is 
technically inappropriate could be a 
case where BDAT treatment could 
expose site workers to acute risks of fire 
or explosion and an alternative 
technology would not. 62 FR at 26060, 

2 Although if should also be noted that it B often 
m”tlne and obviously appropriate to cornbust 
qanle-cantamhvxed hazardous wastes and ,a 
rtablllze the cambustlon reslduer to reduce metal 
moblllty: see, e.g. treatment standards far PO24 
wastes in 40 CFR 268.40. 

May 12, 1997. In all these types of 
circumstances, notwithstanding that it 
is technically possible to achieve the 
standard by using the best demonstrated 
available technology, it could be 
ina 

f 
propriate to do so. 

he second set of circumstances 
where treatment to the limit of best 
demonstrated available technology 
might be inappropriate involves cases 
where imposition of the otherwise 
applicable treatment standard could 
result In a net environmental detriment 
by discouraging aggressive remediation. 
The example EPA and authorized states 
have encountered most often to date is 
where federal rules allow the option of 
leaving wastes in place,’ and a facility 
then has the choice of pursuing the legal 
option of leaving the wastes I” place or 
opting to excavate thereby triggering 
treatment to standards based on the 
performance of best demonstrated 
available technolo~. which can be very 
expensive. 62 FR at 26059, May 12. 
1997. and other sources there cited.4 In 
these circumstances, a treatment 
variance can provide an intermediate 
option of more aggressive remediation. 
which may include substantial 
treatment of the removed waste before 
disposal of that treatment residue-a net 
environmental benefit over leaving 
untreated waste in place. 61 FR at 
55720-22, May 12, 1997. In EPA’s 
experience, this situation often occurs 
when BDAT treatment would require 
that wastes be treated to achieve 
constituent concentrations that fall 
below protective site-specific cleanup 
levels, thus IncreasIng remediatio” costs 
for treatment of excavated wastes. In 
these instances, EPA has indicated that 
consideration of a treatment variance is 
typically warranted (because imposition 
of the otherwise applicable treatment 
standard would discourage aggressive 
remediation and is, therefore. 
inappropriate) and that, if a variance is 
approved, protective, site-specific 
cleanup levels may be used as 

an “8rea bf contamlnatlon”. where remedy selection 
requirements allow a balancing of treatment and 
contahment strategies and where RCRA regulstlons 
allow the amlan of clostna a renulated “nit wth 
wastes left in place. - ” 

‘Another recent example of such B treatment 
“arlsnce was granted to Dow Chemical Co. by EPA 
Re@m V. In this case. the company could legaliy 
leave wastes with,” a” area of contamination but 
requested instead that the wastes be exhumed far 
more sec”re disposal in a subtitle C land”,,. 
Wewing this 81 a “et environmental benefit, and 
further finding that no other westment but 
combustion ws wallable to reduce the relativelv 

dlbenzo-dloxlns and furans,, the Region found the 
e~lsll”~ trealrnent reo”Lreme”t Inaoorooria~e and 
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alternative LDR treatment standards. 
See recent EPA guidance on LDR 
treatment variances: Jan 8, 1997 
memorandum, “Use of Site-Specific 
Land Disposal Restriction Treatability 
Variances Under 40 CFR 268.44(h) 
During Cleanups” from Michael 
Shapiro, Director EPA Office of Solid 
Waste and Steve Luftig, Director EPA 
Office of Emergency and Remedial 
Response and information on 
compliance with statutory provisions 
for LDR treatment. below. In addition, 
see “Hazardous Waste: Remediation 
Waste Requirements Can Increase the 
Time and Cost of Cleanups” U.S. 
General Accounting Office, GAOIRCED- 
98-4, October 1997. 

EPA is accordingly codifying 
qualifying language stating that 
treatment variances can be granted 
where the underlying standard Is not 
appropriate either because it is 
technically inappropriate or because 
requiring LDR treatment is 
environmentally inappropriate in that it 
could discouraae aQQressive 
remediation. ” -- 

Finally, it must be remembered that 
this amended rule does not command 
issuance of treatment variances any 
more than the existing rule does. Like 
the existing rules, the amended rules set 
out circumstances when treatment 
variances may be considered. The actual 
determination of whether an otherwise 
applicable LDR treatment standard is 
“unachieveable” or technically or 
environmentally “inappropriate” is a 
fact-specific determination depending 
largely on site-and waste-specific 
circumstances. 
B. Compliance With Statutory 
Provisions for LDR Treatment 

As stated in the proposal $11 treatment 
variances must be consistent with the 
root requirement of RCRA section 3004 
(m): that treatment be sufficient to 
minimize threats to human health and 
the environment posed by land disposal 
of the waste. See 62 FR at 2606011, May 
12. 1997 [“alternative treatment 
standards [establlshed by a treatment 
variance] must comply with the 
statutory standard of RCRA section 
3004(m) by minimizing threats to 
human health and the environment”). In 
order to ensure that there is no 
ambiguity over application of this 
requirement in the context of alternative 
LDR treatment standards developed 
through the treatment variances process, 
EPA is adding regulatory language that 
explicitly requires the decision-maker to 
determine that a revised treatment 
standard is sufficient to minimize 
threats posed by land disposal. Cf. 6 I 
FRat 55721. October 23, 1996 (finding 

that alternate standard in treatment 
variance does minimize threats posed 
by land disposal). In making this 
determination, however, EPA (or 
authorized State) may consider risks 
posed by land disposal not only of the 
treated residue, but also the risks posed 
by the continuation of any existing land 
disposal of the, untreated waste. that is, 
the risks posed by leaving previously 
land disposed waste in place. Thus, for 
example, in a remediation setting, it Is 
appropriate (and likely necessary) to 
consider risks posed by leaving 
previously land disposed waste in place 
as well as risks posed by land disposal 
of the waste after it is removed and 
treated. Cf. 61 FRat 55721. October 28. 
1996 (fact-specific determination that 
threats posed by land disposal are 
adequately minimized when treatment 
variance will lead to clean closure of 
large surface impoundment, substantial 
treatment of removed waste, and 
disposal of treatment residue in a 
subtitle C landfill) and 61 FR at 18808, 
April 29, 1996, and other sources cited 
therein (determination that the policy 
considerations which argue for BDAT as 
the basis for technology-based standards 
for as-generated wastes do not always 
support a BDAT approach in the 
remediation context). 

In addition, when making a 
determination as to whether the 
statutory provisions for LDR treatment 
have been satisfied, EPA may. of course, 
condition any particular variance to 
apply only in certain circumstances if 
the facts warrant. There is, at least, one 
potentially recurrlng circumstance 
when such conditioning may be 
warranted for treatment variances. 
Under current regulation. hazardous 
waste-derived products can be used in 
a manner constituting disposal provided 
the waste meets the LDR treatment 
standards. 40 CFR 266.23. The 
exemption was premised on findings 
that hazardous wastes would meet 
requirements reflecting rigorous 
treatment which typically destroys. 
removes, or immobilizes hazardous 
constituents to the limit of available 
technology 53 FR at 31198, August 17, 
1988. In order to ascertain whether this 
exemption is still justifiable for wastes 
which receive treatment variances on 
the ground that the treatment standard 
is inappropriate, EPA is noting that as 
part of a determination of whether 
threats are minimized under the 
circumstances, consideration should be 
given to whether this exemptlon should 
continue to apply.5 This would entail a 

fact-specific determination. and notice 
as to how the determination might be 
made would have to accompany each 
such treatment variance. For example, 
in situations where the decision-maker 
determines that use of a product derived 
from hazardous waste in a manner 
constituting disposal would likely not 
be adequately protective even if that 
hazardous waste derived product 
complied with an alternative land 
disposal treatment standard established 
through a treatment variance, the 
treatment variance approval could 
include a condition that restricted use of 
the treated hazardous waste in a manner 
constituting disposal. 

EPA also notes that the Subpart CC 
rules, relating to control of air emissions 
from tanks, containers, and surface 
impoundments managing hazardous 
waste, state that if a waste has met the 
LDR treatment standard set out in 40 
CFR 268.40 (the generally-applicable 
treatment standards. normally the 
Universal Treatment Standards). the 
waste is not subject to further Subpart 
CC controls.6 See 40 CFR 264.1082 (c) 
(4) and 265.1082 (c) (4)) and 61 FR at 
59941, November 25, 1996. The 
limitation to wastes that have achieved 
the generally-applicable treatment 
standard in fact means that the 
exemption is unavailable to wastes 
receiving treatment variances that alter 
the generally-applicable standards for 
organic hazardous constituents. EPA is 
confirming here that this literal reading 
is i*te*t10*a1. 
III. Responses to Comment 

Most comments supported the 
Agency’s proposal, or suggested that 
there was no need to clarify the 
standard in the existing rule. The main 
negative comment came from the 
Environmental Defense Fund, raising a 
number of points. 

First, the commenter argued that the 
Agency’s own closure rules for 
impoundments create the 
environmentally adverse incentive to 
leave wastes In place and thus create the 
dilemma to adopt alternative treatment 
standards. The comment urges 
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amendment of the closure standards for 
im oundments. 

6 hlle it Is correct that the closure 
rules for surface impoundments (and 
landfills) create more opportunities to 
close with wastes left in place than do 
closure standards for tanks, piles, 
containment buildings, and drip pads, 
EPA did not, and is not, reopening any 
of the closure standards In this 
proceeding.7 In developing the 
standards for closure of surface 
impoundments, EPA allowed the option 
of leaving wastes in place because of the 
practical difficulties of removing large 
volumes of waste from impoundments, 
many of which had been operating over 
long periods of time, and the 
recognition that, when properly capped, 
some former surface impoundments can 
safely contain wastes during and after 
post-closure care. 47 FR at 32320 and 
32321. July 26. 1982. EPA also required, 
in the closure performance standards, 
that releases must be minimized or 
controlled at units where waste is left in 
place. 47 FRat 32320 and 32321, July 
26. 1982. In situations where such 
minimization or control is not 
achievable, the closure performance 
standard would not be met and closure 
with waste in place would not be 
avallable under the regulations, In these 
respects, EPA’s closure regulations for 
surface impoundments are identical to 
those for landfills, where waste Is 
purposefully disposed of in the land- 
based units. EPA is re-evaluating the 
relationship between requirements for 
closure of regulated units, including 
surface impoundments, and 
requirements for RCRA corrective action 
and will take this comment under 
consideration during the re-evaluation. 
In the meantime, the Agency 
nevertheless intends to act now in order 
to assure that the treatment variance 
option continues to provide a potential 
intermediate alternative between full 
removal of waste followed by treatment 
to the extent of best demonstrated 
technology on the one hand and no 
waste removal at all on the other. 

Second, the commenter argued that 
the circumstances under which 
treatment variances could be approved 
based on the “inappropriate” standard 
were not adequately defined. The 
commenter then went on to note that 

most of the situations in which the 
Agency contemplated using the 
“inappropriate” standard occurred in 
the remediation setting and suggested 
that the Agency either wait until 
completion of the ongoing rulemaking 
relating to management of contaminated 
environmental media, or limit the scope 
of the variance to remediation 
situations.8 

EPA has addressed the comments 
regarding the specificity of the 
“inappropriate” standard by adding 
clarifying language, based on discussion 
In May 12, 1997 proposal, to the final 
regulations as dlscussed above. 
Regarding the second part of this 
comment. EPA does riot believe it 
should await the outcome of the HWIR- 
Media proceeding to finalize the 
clarifying amendment to the treatment 
variance rules. EPA also notes that 
nothing in this rule forecloses any of the 
actions proposed I” the HWIR Media 
propbsal, Including further definition of 
situations where treatment variances are 
appropriate-for example, codification 
of the type of “minimize threat” 
variance determination discussed in the 
HWlR-Media proposal. 61 FR at 16610- 
18812, April 29, 1996. The Agency is 
continuing to evaluate and review 
comments on this part of the HWIR- 
Media proposal. 

The Agency is persuaded by the 
commenter’s observation regarding use 
of treatment variances in the context of 
remediation. Accordingly, In response 
to this comment, EPA has chosen to 
expressly limit approval of treatment 
variances using the “environmentally 
inappropriate” test to remediation 
wastes. In this context. remediation 
waste includes all solid and hazardous 
wastes and all media (Including 
groundwater. surface water, soils and 
sediments) and debris, which contain 
listed hazardous waste or which 
themselves exhibit a hazardous waste 
characteristic when such wastes are 
generated during remediation, such as 
RCRA corrective actlo”, CERCLA 
cleanup, and cleanup under a state 
program. This definition is consistent 
with the existing definition of 
remediatlo” waste in 40 CFR 260.10 
except that it is not limited to wastes 
generated for purposes of corrective 
action under 40 CFR 264.101 or RCRA 
Section 3006(h). Since site-specific land 
disposal restriction treatment variances 
will undergo review and approval by 
either EPA or a” authorized state, EPA 
does not believe it is necessary to limit 

the eligible wastes to corrective action 
cleanu s. 

Fina P ly. the commenter went on to 
argue that the open-ended proposal 
effectively reopened the question of 
whether site-specific treatment 
variances (40 CFR 268.44 (h)) could be 
issued without going through notice. 
and-comment rulemaking, the argument 
being that each such variance would 
establish a new criterion for what “not 
appropriate” means. 

ite specific treatment variances can 
be granted without using rulemaking 
procedures. 53 FRat 31199-31200, 
August 17. 1986. EPA did not reopen 
this issue in this proceeding. which just 
is adopting clarifying amendments 
which reflect EPA’s longstanding 
practice and interpretation of the 
treatment variance rules. 62 FR at 
26059, May 12, 1997. However, to 
ensure there is no ambiguity over the 
application of treatment variances, EPA 
Is restoring language to 268.44(h) 
Indicating that the alternative LDR 
treatment standards established through 
the treatment variance process are site- 
specific. This language has always been 
part of 26&44(h) and was inadvertently 
omltted in the proposal of this clarifying 
rule. In any case. the amendment 
adopted today contains explicit 
qualifying language so that whatever 
basis, if any, existed for the 
commenter’s argument is no longer 
present. 

The same commenter. in oral 
conversations with Agency officials as 
well as in public comments. maintained 
the importance of allowing opportunity 
for public participation whenever a site- 
specific treatment variance is being 
considered. These opportunities are 
already provided. The Agency stated in 
1988, when adopting 40 CFR 268. 44(h), 
“[tlhe Agency agrees as a matter of 
policy to allow opportunity for public 
notice and comment prior to granting a 
nonrulemaking variance from the 
treatment standard. Because 
circumstances under which one might 
apply for a site-specific variance vary 
vehicles for public comment will be 
specified on a case-by-case basis.” 53 FR 
at 31200, August 17. 1988. In response 
to this commenter’s concerns. however, 
EPA has decided to Indicate in the rule 
that opportunity for public participation 
must be provided when granting or 
denying any site-specific treatment 
variance. In doing so. the Agency is 
simply repeatlng in the rule what it 
wrote in the August 1986 preamble. The 
Agency does not view this step as 
creating a new regulatory requirement 
or altering existing practice and, by 
adding the August 1968 preamble 
language to the rule, is not intending to 
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reopen the issue (settled in 1988) of 
whether site-specific treatment 
variances can be approved or denied 
without going through rulemaking 
procedures. 
IV. Withdrawal of Citgo Treatment 
Vt%hlW 

EPA granted a treatment variance to 
Citgo Petroleum on October 28, 1996 for 
wastes oresentlv disoosed in a large 
surface’impounhme~t awaiting cl&we. 
61 FR 55718. October 28, 1996. Because 
the company had the legal option of 
closing the impoundment with waste in 
place (assuming the technical standards 
for such closure could be justified), and 
was virtually certain to pursue that 
option if treatment of the waste to the 
limit of best demonstrated technology 
was required, EPA found that it was an 
environmentally superior result to 
assure clean closure and partial 
treatment. Id. at 55721. The variance 
was in essence used as an incentive to 
assure aggressive clean closure and the 
associated waste treatment. EPA. as part 
of the May 12 notice. proposed to 
reissue the variance under the clarified 
regulatory standard. 62 FR at 26062- 
26061. Ma” 12. 1997. 

Since the variance was granted. Citgo 
has chosen to pursue the legal option of 
seeking to close the impoundment with 
waste left in place. Because of Citgo’s 
decision, EPA believes there is no 
longer any basis for the Citgo treatment 
variance. If the company’s application 
for closure in place is granted, the 
variance is moot. If the application is 
not granted, then the company will have 
to clean close the impoundment and it 
will not be necessary to use the variance 
to create a voluntary incentive for them 
to do so. Thus, in either case, the basis 
for granting the variance no longer 
exists. Accordingly, EPA is withdrawing 
the Citgo treatment variance in today’s 
Notice. Citgo is aware of the Agency’s 
thinking. has discussed the issue with 
EPA, and agrees not to oppose 
withdrawal of the variance. 

V. State Authorization 
Under section 3006 of RCRA, EPA 

may authorize qualified States to 
administer and enforce the RCRA 
program within the State. Following 
authorization. EPA retains enforcement 
authority under sections 3008. 3013, 
and 7003 of RCRA. although authorized 
States have primary enforcement 
Cesoonsibility. The standards and 
req;ireme& for authorization are 
found in 40 CFR part 271. 

Today’s rule is’being promulgated 
pursuant to section 3004(m) of RCRA 
(42 U.S.C. 6924(m)), a provision added 

by HSWA.9 Therefore, the Agency is 
adding today’s rule to Table 1 in 40 CFR 
271. I(i), which identifies the Federal 
program requirements that are 
promulgated pursuant to HSWA. States 
may apply for final authorization for the 
HSWA provisions in Table 1, as 
discussed in the following section of 
this preamble. 

EPA orieinallv indicated that states 
could notlbe aufhorized to review and 
approve national treatment variances 
pursuant to 40 CFR 268.44(a) because 
such variances could result in 
nationally-applicable standards for a 
new waste treatability group. 52 FR at 
25783, July 8. 1987. In the HWIR-Media 
proposal, EPA clarified that state3 could 
seek authorization to review and 
approve site-specific treatment 
variances pursuant to 40 CFR 268,44(h). 
61 FR at 18828, April 29, 1996. 

The site-specific variance provision is 
less stringent than the generally 
applicable LDR program (i.e.. the 
underlying treatment standard from 
which a variance is sought). Since 
today’s final rule clarifies the existing 
regulafions. for authorization purposes 
it is considered as stringent as, but no 
more stringent than the existing site- 
specific variance regulations. Thus, 
states are not required to adopt 
regulations equivalent to 268.44(h) 
either in its current form or in the 
clarified form promulgated today. 
Although States are not required to 
adopt regulations for site-specific LDR 
treatment variances, EPA strongly 
encourages States to adopt and become 
authorized for the clarified standards 
established today and is committed to 
expediting the state authorization 
process for this rule. In the meantime. 
EPA will continue to review and 
approve (as appmpriate) treatment 
variance applications in all States. 
VI. Regulatory Requirements 
A. Regulatory Impact Analysis Pursuant 
to Executtve Order 12866 

Executive Order No. 12866 requires 
agencies to determine whether a 
regulatory action is “significant.” The 
Order defines a “significant” regulatory 
action as one that “is likely to result in 
a rule that may: (1) have an annual 
effect on the economy of $100 million 
or more or adversely affect. in a material 
way. the economy, a sector of the 
economy, productivity, competition, 

jobs, the environment, public health or 
safety, or State. local, or tribal 
governments or communities: (2) create 
serious inconsistency or otherwise 
interfere with an action taken or 
planned by another agency; (3) 
materially alter the budgetary impact of 
entitlements. grants, user fees, or loan 
programs or the rights and obligations of 
recipients; or (4) raise novel legal or 
policy issues arising out of legal 
mandates, the President’s priorities, or 
the principles set forth in the Executive 
Order.” 

The Agency considers today’s final 
rule to be nonsignificant as defined by 
the Executive Order and therefore not 
subject to the requirement that a 
regulatory impact analysis has fo be 
prepared. Today’s rule clarifies and 
codifies, in regulatory language, existing 
EPA standards for the application of a 
treatability variance where the treatment 
standard is not appropriate for the 
restricted waste subject to the standard. 
Thus, because today’s rule clarifies and 
codifies existing EPA interpretation of 
the treatability variance provision, no 
incremental costs are associated with 
this rulemaking. 
B. Regulatory Flexibility Analysis 

Pursuant to the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq., as amended by 
the Small Business Regulatory 
Enforcement Fairness Act of 1996 
[SBREFAI) whenever an agency is 
required to publish a notice of 
r&making for any proposed or final 
rule, it must prepare and make available 
for public comment a regulatory 
flexibility analysis that describes the 
effect of the rule on small entities (i.e., 
small businesses, small organizations, 
and small governmental Jurisdictions), 
However, no regulatory flexibility 
analysis is required if the head of an 
agency certifies the rule will not have a 
significant adverse economic impact on 
a substantial number of small entities. 

SBREFA amended the Regulatory 
Flexibility Act to require Federal 
agencies to provide a statement of the 
factual basis for certifying that a rule 
will not have a significant economic 
impact on a substantial number of small 
entities. The followina discussion 
ex lains EPA’s determination. 

PA has codified regulatory language 
in todav’s rule that oetitioners of 
restricted wastes that wish to obtain a 
treatment variance do not have to show 
technical infeasibillty when the 
treatment technology is not appropriate 
to the waste. This regulatory language 
clarifies long standing and current 
Agency interpretation of the 268.44 that 
the two tests of technical infeasibility 
and inappropriateness are independent. 
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(See above discussion and 61 FR 55718 
at 55720-21. October 28. 1996: 53 FR at 
31200. Aug&t 17, 1988:‘55 Fi8666 and 
8760, March 8, 1990; 61 FR 18780 and 
18811, April 29. 1996.) Because this 
regulatory language codlfles existing 
EPA Interpretation of current 
regulations, it imposes no costs or 
economic impacts on small entities 
applying for treatability variances. 

Because this clarification does not 
impose a” adverse economic impact to 
any small entity that Is either generator 
of restricted waste or an owner/operator 
of a treatment, storage or disposal 
facility managing such waste that is 
petitioning the Agency for a variance 
from the treatment standard, I hereby 
certify that this rule will not have a 
significant adverse economic impact on 
a substantial number of small entities. 
This rule, therefore, does not require a 
regulatory flexibility analysis. 
C. Unfunded Mandates Reform Act 

Under Section 202 of the Unfunded 
Mandates Reform Act of 199.5, signed 
into law on March 22, 1995, EPA must 
prepare a statement to accompany any 
rule where the estimated costs to State, 
local, or tribal governments in the 
aggregate, or to the private sector, will 
be $100 million or more in any one year. 
Under Section 205. EPA must select the 
most cost-effective and least 
burdensome alternative that achieves 
the objective of the rule and Is 
consistent with the statutory 
requirements. Section 203 requires EPA 
to establish a plan for informing and 
advising any small governments that 
may be significantly impacted by the 
IUlt?. 

Because this regulatory language 
codifies current EPA Interoretation of 
existing treatabllity varian’ce language 
and thus imposes no costs, EPA has 
determined that this rule does not 
Include a Federal mandate that may 
result in estimated costs of $100 million 
or more to either State, local, or tribal 
governments In the aggregate. As stated 
above, the private sector is not expected 
to incur costs exceeding $100 million. 
EPA has fulfilled the requirement for 
analysis under the Unfunded Mandates 
Reform Act. 
D. Submission to Congress and the 
General Accounting Off& 

Under 5 U.S.C. 801(a)(l)(A) as added 
by the Small Business Regulatory 
Enforcement Fairness Act of 1996, EPA 
xbmitted a report containing this rule 
and other required information to the 

U.S. Senate, the U.S. House of 
Representatives and the Comptroller 
General of the General Accounting 
Office prior to publication of the rule in 
today’s Federal Register. This rule is 
not a “major rule” as defined by 5 
U.S.C. 804(Z). 

List of Subjects in 40 CFR Part 268 
Environmental protectlo”. Hazardous 

waste, Reporting and recordkeeping 
requirements. 

Dated: December I. 1997. 
Carol M. Browner, 
Admlnlstrator. 

For the reasr~ns set o”t in the 
preamble, title 40, chapter 1 of the Code 
of Federal Regulations is amended as 
follows: 

PART X&LAND DISPOSAL 
RESTRICTIONS 

1. The authority citation for part 268 
continues to read as follows: 

Authority: 42 USC 6905. 6912(a). 6921, 
and 6924. 

2. Section 268.44 is amended to revise 
paragraphs (a) and (h), add paragraph 
(m), and remove paragraph (p) as 
follows: 

5288.44 variance from a treatment 
standard. 

(a) Based on a petition filed by a 
generator or treater of hazardous waste, 
the Administrator may approve a 
variance from an applicable treatment 
standard if: 

(1) It is not physically possible to treat 
the waste to the level specified in the 
treatment standard, or by the method 
specified as the treatment standard. To 
show that this Is the case, the petitioner 
must demonstrate that because the 
physical or chemical properties of the 
waste differ significantly from waste 
analyzed in developing the treatment 
standard, the waste cannot be treated to 
the specified level or by the specified 
method; or 

(2) It Is inappropriate to require the 
waste to be treated to the level specified 
in the treatment standard or by the 
method specified as the treatment 
standard, eve” though such treatment is 
technically possible. To show that this 
Is the case, the petitioner must either 
demonstrate that: 

(i) Treatment to the specified level or 
by the specified method is technically 
inappropriate (for example, resulting in 
combustion of large amounts of mildly 
contaminated environmental media): or 

(ii) For remediation waste only, 
treatment to the specified level or by the 
specified method is environmentally 
inappropriate because it would likely 
discourage aggressive remediation. 
* * * * * 

(h) Based on a petition filed by a 
generator or treater of hazardous waste, 
the Administrator or his or her 
delegated representative may approve a 
site-specific variance from an applicable 
treatment standard if: 

(1) It is not physically possible to treat 
the waste to the level specified in the 
treatment standard. or by the method 
specified as the treatment standard. To 
show that this is the case, the petitioner 
must demonstrate that because the 
physical or chemical properties of the 
waste differ significantly from waste 
analyzed in developing the treatment 
standard, the waste cannot be treated to 
the specified level or by the specified 
method: or 

(2) It is Inappropriate to require the 
waste to be treated to the level specified 
In the treatment standard cur by the 
method specified as the treatment 
standard, even though such treatment is 
technically possible. To show that this 
is the case, the petitioner must either 
demonstrate that: 

(i) Treatment to the specified level or 
by the specified method is technically 
inappropriate (for example, resulting in 
combustion of large amounts of mildly 
contaminated environmental media 
where the treatment standard Is not 
based on combustion of such media): or 

(ii) For remediation waste only, 
treatment to the specified level or by the 
specified method is environmentally 
inappropriate because it would likely 
discourage aggressive remediation. 

(3) Public notice and a reasonable 
opportunity for public comment must 
be provided before granting or denying 
a petition. 
* * I * * 

(m) For all variances, the petitioner 
must also demonstrate that compliance 
with any given treatment variance IS 
sufficient to minimize threats to human 
health and the environment posed by 
land disposal of the waste. In evaluating 
this demonstration, EPA may take into 
account whether a treatment variance 
should be approved If the subject waste 
Is to be used in a manner constituting 
disposal pursuant to 40 CFR 266.20 
through 266.23. 
* * * * * 
[FR Dot. 97-31914 Filed 12-4-97; 8:45 am] 
BILLIN COOE 8m-60-P 
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This memorandum encourages appropriare use of sire-specific land dk~sal restriction 
(LPR) treatability variances under 40 C$R $268.++(h) for comaminamd soils and orher 
materials managed during cleanups. In pasricular, rhis memorandum clarifies tie minimum 
requiremknrs for alm-mive rreannem standards and outlines treatabiliry variance procedures. It 
builds on Superfund LDR Guides 6A and 6B, “Obtaking a Soil and Debris Trearabiliry Variance 
for Remedial Arxions qd Obtaining a S&l aud Debris Tnzarability Variance for Removal 
Action.“pubIicacion numbers 9347.3-0673 and 9347.3-OB67S, September 1990 and tie quick 
refermce fact sheet ‘Regional Guide: Issuing &-Specific T&ability Variances for 
Contaminated Soils and Debris from Land Disposal Restrictions,” publiczion number 93X0.3- 
08FS, January 1992. 

LPR Applicability 

The Hazardous arid Solid Waste Amendments (HSWA), enacted November 8,1984, 
largely prohibit land disposal of hazardous wastes. w a waste is prohibited from land disposal 
the sunne provides TWO opdoas: comply with a specified treaunenr standard designed to 
rrkdmke &rears IO humus health and the environment prior to land disposal or dispose of $e 



waste in a “no migration” unit.’ Land disposal includes any placetnem of hazardous wasw into a 
l&fill, surface impoucdmen~ waste pile, injection well, land rreaumm faciliry, salt dome 
fotnusion, SII bed formation, or underground mine or cave. See, RCRA Setioa 3004(k). 

Since 1984, EPA has developed LDR uearme.m standards for all hazardous wasux listed 
or identified at the time HS WA was enamd and many hazardous w@.tes that have been 
subsequenfly listed or identified (e.g., rhe new toxicity cbaracterikc (TC) wastes). The Agency 
recognizes, however, char in some cases these generally applicable LDR ueaunem smnda~ds will 
be unachieveable or inappropriate. Wheat 3 generally applicable LDR treatment srandard is 
unachieveable or inappropriate, a site-specific LDR treatability variance offers an oppotumky tn 
comply witi LDRs through development of an altemazive standard based on site- and wake 
s~cific clpracrerisdcs. The Agency’s 1-g policy is thaw site-specific neatability 
variances are gepe.ralli appropriare far conraminated soils; rhey also may be appropriate for otha 
ks~es encou&rcd during site deanups. See, e.g., 55 FR 8666,8760-8761 (March 8, 1990); S8 
FR48092,48125 (September 14,1993); 61 FR 1881X-18808,18810-18812 (April 29,1996); 61 
FR 55717 (October 28,1996). 

It is imporrant u) note that the land disposal restrictions apply only to hazardous wastes 
placed after tie effective date of the applicable land disposal prohibition. Nor all materials 
m&aged during 3 cleanup action are hazxdous wa.+xes and pot all activities conduced during a 
cleanup action constitute placemeti. For example, EPA has interpreted plazment to include 
put&g hazxdaus waste into a la&disposal unit, moving hazardous wastes from one land- 
disposal unil to enorhet, and removing hazardous waste from rhe land, managing it in a separate 
unit, and x-placing ir in the same or adifferem land-disposal unit. Placement does not occur 
when -dous waste is consolidated witbin a land-disposal unit, when ir is trea=d in sizu, or 
when left in place (e.g., capped). See, eg., 55 FR 875~$760, (March 8, 1990). 

When To Use Sire-Specilic Variaaccs 

Site-specific LDR treatabiity variances genefly do not require rulemaking for approval; 
rhey are approved on a case-by-case basis in cxmsideration of sire- and wasrr-specific 
circumstances and conditions. A s.iterspeciIic variance may be approved when the properties of 
rhe waste at issue are physically or chemically different frpm rhe properties of tie wastes 
evaluated in establishing he generally applicable treatment standard and, as a result, the 
gexrally applicable stmdard camtot be achieved. A sire-specific variance may also be approved 
when the generally app!kabIe treatmem srandard is based on a’Best Demonsaared Available 
Technology (BDAT) thaw is ~pproprke for tie waste in quetion See; 268.4401) and 61 FR 
55717 (Ocrober28,1996). 

’ A no migialii uair is B uuir from wbioh dms witi be no migtaiian afhewdous consdnunrr for-s loug as tic 
wake pIaM in the unit rexnains hazardous Scs RCRA Sections 3004(d). (c), (gx5). 

2 

. . . . . . ‘-. - .-0 . . . . ..- -em.-. _ . _ .__-_ ,., _ . . . 



Common cleanup situations which may prompt considerarion of a site-specific 
uearabiliry variance include.: 

. CIequp of conraminared soils where the generally applicable land disposal 
frearmenr s:aruaiar& are based on combusrlon. For large quantities of 
comaminated sails with reltively low concentradons of hazardous constiments, 
EPA genedy hsiders ueaunenz sandads based on combustion inappropriate. 

. Cleanups where bench or pilor scale snuiies indicare rhar rhe genera& applicable 
land disposal neannenr srandard cannor be achieved. 

. Cleanup of old sludges inirially placedprior IO rhe effecrive dare of land disposal 
prohibitions. In some cases the physical or chemical cemposidon of sludges 
become siey altered upon prolonged exposure to:~naNnl sunlight, acidic 
r&fsll, weather cycles (such as freezerhay) and innusion, commingling, or , 
chemical reaction with rainfall, soil, windblown dirt and/or other co-disposed 
wastes. These types of,exposure can result in &anges in composition through: 
evaporation or migration ofvolatiles, sunlight induced polymerization of 
organics, lime srabibati~ (i.e., self-cementation), photodegradation, natural 
biodegradariou, hydrolysis, and even eleorrolytic o~dation/rcdtion reactions. 
As a result, weathered sludges often no longer have the physical or chemical 
composition of newly generared sludges and a trcatabihty variance may be 
warranted. 

. Cleanups where, ake ro sire-specijc circumsrances, compliavce Wirh rhe generally 
applicable land diqosa! rearmem srandard would resulr in a ner environmenral 
dem’menc. for example. by discouraging cleanup. In some situations, legal and 
protective cleanup alternatives involve the choice between remedies that require 
compliance With LDP treatment standards developed for as-generated W~SWS and 
remedies that do not (i.e., romedies that rely on contabrmen~). When application 
of the generally applicable treatment standard provides an incentive for remedies 
tbar, while permitted under applicable law, are less aggressive (and, potentially, 
less protective over the Iong term) than alternatives, the generally applicable 
standard may be coasidered inappropxiate.. Note, many of these remedies will 
include some form of ueannenr; however, jr might not be the ueannent prescribed 
for as-generated wastes. See, e.g., 61 PR 55717 (Ocrober’28,1996) where EPA 
approved alternative treatment standards, in part, because imposing the otheriviie 
applicable standards would have resulted in a net environmental deuimenr. 
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Altetiative Treatment %andanb 

ill alrernative LDR ueannent standards musl saris@ tie stanrrnry requirer+x of RCRA 
3004(m) by r&&izing &eats to human health and the environnxm. Ln m-y siruadons, 
protective, risk-based, site-specific cleanup %andards established in The con&% of an Agency- 

’ ovaseen cleqnup will meet dus “minimize hear” standard and may be used as almve . _ 
uearment srandards. In other iituadons, altemarive treannenr standards may be established on a 
whnology basis.’ 

Risk-based ahnative ~rmmeur stsndards esrabliskd in tie conrexr of an Agepcy- 
oversa cleanup should consider EPA guidance on risk-based cleanup standards. EPA has 
interpreted protective cleanup srandards LO include risk-based media cleanup srandards $a~ are 
witin tie 1QI u, lo4 risk range for carcinogen2 and rcsulr in a hazed index of one or less for 
cotitu~~wirh aan-carcinogenio effects. Protective, risk-based, sire-specific cl-up sran&rds 
can be based on generally available consdtncnr concenrrarion SW&& (e.g., MCLs and many 
srare cleanup standards) or rhey may be devel& for an individual sire (e.g., &rough a site- 
specific risk assessmenr). Alremarive aeannem standards established on a technology basis are 
most often based on sire-specific aeambiliry data or on a “subsranrial uearmer” standard. For 
example, 90 per cent reduction in consdnrenr concentrations is genexally considered sub-al 
Rearmem. 

For comaminared soils, the Superfund LDR Guides 6A and 6B, “Obtaining a Soil and 
Debris Trearabiliry Variance for Remedial Actions and Obtaining a Soil and Debris Treatability 
Variance for Removal A&m,” publication numbers 9347.3-067s and 9347.3-OB67S, 
September 1990 provide suggested consdmenr ‘copcermation ranges and per cent redncrion 
rargns that may be used as guidance when establishing altcmative LDR trearrnem srandards for 
conmminated soils.’ When using rhe constituent concemralion ranges or per cent reduction 
rargers ftom tie 6AI6B guidance, rhe Agency should be prepared IO suppon application of these 
srandards on a sire-specific basis. As wi& application of any Agtzcy @dance, applicarion of 
ti comimeu~ concentration ranges or per cent reduction rangers from the 6~/6B guidance could 
be questioned by facility owners/operators br by the public; the Agency musk be prepared to 
respond to these comments and justify applicario? of any guidance to site- and wwspecific 

Note dw prorsnive, risk-based clanup standards char arc developed b+xd on sire-spaific mnditianz may be 
&her higher or low than rhr: comimcnr urncumrion mngss or pcz-cent redunion targcv 6om rhc 6~6B guidance. In 
addition. while debris am sill cligiile for siwrpccifc u&iliry vnrisncc, such varkancn arc no longer prcwuned u) be 
appropriate. LDR ucarmenr Adah specific rn debris Wcrc promulgated Aups 18.1992 (57 FR 37194). 
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circumsrrsnces. 
Constituents Subject to Treatment 

Unless the generally a$plicable LPR treatment standard Will be met, alternative 
treatment standards must be set for each constime.ru subject to ueatment: Constituents subject to 
ueannem are, for lined ~tes, the constiments for wbkh tmatment standards are specified in 40 
CFR 268.40 and, for cWstic wastes, the characteristic constituent and any underlying 
hazardous constituents present at concentrations greater than the UniversaI Treaunenr Standards 
(UTS) specified in 40 CFR 268.48. For example, a waste that fails the toxicity characteristic 
leachmg test for benzene but also camins ok organic, hazardous constiments such as roluene, 
e&y1 benzene> and xylene must meet treatment standards for botit the benzene and the other 
hazardous constituents.’ Nore that, when testing charactetistic waste to determine constituents 
subject TO treannenr, individuals do MT necessarily have IO test for cvcry co.nsdmcn~ wirb a 

‘universal treatment standard; they may limit tesGng to constituents that aTe reasonably expected 
to be present. 

Multiple Contaminants 

It is not automatically necessary to ok all conskuents jubject to trearmmt in order m 
satisfy RCW Section 3004(m). Just as some indusnial wasps are generated with concentrarions 
of constituents subject to treatment that are below the applicable land disposal treatment 
standards, some wastes generared during cleanup may contain concentrations of hazardous 
constituents T!W are below hmd disposal ueamem rqandarcls established in a sire-specific 
treatabiiliry variance. It is common fqr cleanup wasms to contain mktures of many dierent 
kinds of h2zardcals coostituenm at widely varying concentmtion& Often, these combinations of 
consdmeurs or consduea conccnuadons are differenr from the constituents combinarions aud 
c~ncentratlons typica& found in as-generated wastes tba~ carry the same waste code or exhibit 
the same IILUZ~OUS i~bsr~stic and ueatmem of all constituents subject to treatment may not 
be required to sarisfy RCRA Section 3004(m). 

In some of these cases, a trearabity vatian& might establish alternative treatment 
standards for some constltuen~ subject to treatment, but not others (i-e:, compliance with the 
otherwise applicable ucwnt standard might be required for some constiments). In other cases, 
a ueatabili~ variance mlgbt req+re treatment to meet alternative LDR qcarment standards for 
some e+xAruenrs subject to IT mt wbiIe for others ir might be determined that no uearmenr 
is necessary IO comply with LDRs. For example, a waste might be chakctcristic for benzene and 

* Nom, camding tic obligation m u~t fnr underlying baardous cansddarcnf.i IO TC mml W-UC wti dixussed 
in 60 PR 43654, ~i~pun 22.159S. The proposal has ~~brm haliid. 

. . . . . . _ . 
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conra in  l ow  leve ls  o f m l u e n e , e thy l  b e n z e n e , o r  & o n e . D e p e n d ing  a n  th e  c o n c e n u a tions  o f th e  
b & iduaJ  consdn ren ts, tre a u o m ~  m ig lu  b e  requ i red  fo r  th e  b e n z e n e , a n d  p ro tec tive , r i sk -based 
a l r emadve  r r e m e m  s a n d & s  fo r  th e  m inor  c o n m m i n a n ts m igh t b e  es tab l i shed  such  th a t 
u e a r m e m  m  comp ly  w ith  L D R  sta n d a r d s  w a s  n o t requ i red  (i.e ., w h e r e  th e  ini t ial  consun ten r  
concen tra r ions  a re  a t o r  b e l o w  rhe  r isk -based sta n d a r d ) . sim ilarly, a  c l eanup  w a s te  m ighr  fa i l  th e  
pxic iry c & e & k  l each ing  resr- for a  mesa l  con ta m inan t a n d  a lso  con tin  l ow  leve ls  o f 
o rgan ic  con ta m inan ts. T rea tm e n t to  th e  genera l l y  app l i cab le  L D R  tre a tm e n t sta n d a r d s  m igh t b e  
requ i red  fo r  th e  T C  m e ta l , b u t p ro tec tive , r i sk -based a l te r n a tive  L D R  u e a u n e n t sta n d a r d s  fo r  th e  
o rgdcs  m ighr  b e  es tab l i shed  a r  o r  a b o v e  th e  ini t ial  cons titu e m  concen tra tions , mak ing  tre a tm e n t 
o f th e  o rgan ics  unnecessary .’ 

V a r iance  P rocedures  

In  sta tes  a u tho r i zed  to  issue s i uxpe& fic L D R  tre a tabi l i ry  var iances , app l i i oas  shou ld  
b e  subm i tte d  IO  th e  sta te  haza rdous  v+as te  p r o g r a m  d i rec to r , o r  o the r  o fficia l  des i goa te d  by  th e  
sta te . In  sta res  th a t a re  n o t a u tho r i zed  to  issue th e s e  var iances , app l i ca tions  shou ld  b e  subm i tte d  
to  th e  E P A  R e g iona l  A d  m in isuamr  o r  m  th e  app rop r i a te  d e l e g a te d  a fficia l  v & tin  r he  R e g ion . ~ 1 1  
app l i cadoos  shou ld  inc lude  idO m IX iM requ i red  by  4 0  C F R  2 6 0 .20(b)( l )  - (4)  a n d  in fo r m a tio n  
d o c u m e n tin g  comp l i ance  w ith  th e  w a s te  ana lys is  r e q u i r e m e n ts o f4 0  C F R  2 6 8 .7 . 

A p p l icat ions fo r  sWspec i flc L D R trearab i i ty var iances  w ill l ikely requ i re  less d e tai l  a n d  
r igorous  ana lys is  th a n  app l i tions  fo r  gener ica l l y  app l i cab le  var iance  (e .g ., r u lemak ing  var iances  
u n d e r  26844 (a ) ) ; h o w e v e r , ifnecessary  E P A  can  use  4 0  C F R  2 6 8 .44( i )  to  r eques t.a d d i d o o a l  
in fo r m a tio n  IO  suppo r t a  g i ven  app l i ca r ion  A ll approva ls  shou ld  emphas i ze  tha r  r he  var iances  
a re  s i re-  a n d  wasre-spec i fic in  n a tu re  a n d  d o  n o t app l y  to  any  ozhe r  site  o r  w a s te . 

W h e n e v e r  poss ib le , th e  dec is ion  ro  a p p r o v e  a  site -spec i fic L D R  u e a tabi l i ry  va r iance  
shou ld  b e  in te g r a te d  in to  o the r  c l eanup  dec is ion  d o c u m e n ts (e .g ., R C R %  S ta te m e n t o f Bas is , 
C E R C L A  Reco rd  o f Dec is ion  sta re  cor rec tive  ac tio n  o rder ) , A s a  m a tte r  o f A g e n c y  po l icy , site -  
spec i fic L D R  uca tab i h ty va rhmces  shou ld  u n d e r g o  pub l i c  n o tice  e n d  o p p o r n m i ty fo r  c o m m e n t 
b e fo re  app rova l . S e e , 5 3  F R  a t 3 1 2 0 0  ( A u g u s I 1 7 .1 9 8 8 ) . S imi lar  ro  th e  dec is ion  to  a p p r o v e  a  
var iance , w h e n e v e r  poss ib le , pub l i c  n o tice  a n d  o p p o r n m i ty fo r  c o m m e n t fo r  site -spec ibc  L D R  
tre a tabi l i ty var iances  shou ld  b e  c o m b i n e d  e th  o the r  pub l i c  n o tice  a n d  o p p o r m n i ty fo r  c o r n r u m  

ac tivities  tha r  occur  du r i ng  Agency -ove rseen  c leanups  (e .g ., th e  pub l i c  n o tice  a n d  o p p o tn m iry fo r  
C O ~ ~ O II~  assoc ia te d  w ith  a  C E R C L A  p r o p o s e d  p l ao  o r  app rova l  o f a  cor rec tive  ac tio n  remedy ) . 
la  tie  lim ite d  c i rcumstances  w h e r e  ir is n o t poss ib le  to  c o m b i n e  pub l i c  n o tice  fo r  site -spec i fic 
L D R  tre a tabi l i ty var iances  w ith  o d d e r  pub l i c  n o tice  o p p o r tun i ties , pub l i c  n o tice  a n d  oppo rn ro i ty 
.fo r  c o n u n e n r  shou ld  b e  p rov ided  cons is te n t w ith  th e  p r o g r a m  goa ls  o f ful l , fa i r  a n d  equ i rab le  

’ S e e  fo o m o trr 4 . 
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public patticipation. W h ile a  variance appl icadon is pending the applicant rust comply W ith  all 
applicable land disposal reattictiona and ~uireruents (40 CFR 268.44(l)). 

AS discussed in the National Contingency Plau (55 FR 87608762) and the Super-fund 
LDR 6A and 6B guides, EPA presumes that sire-specific LDR treatabiliry variances may be 
gmnted for con taminazd soils; therefore, applications for a  s&specific LDR trcatability. 
variance for soil da non have to doctimerir thar the generally applicable LDR treannenr standards 
are unachievable or inappropriate.” However, applicants should include information 
documenting the basis for theii application supporting application o f the soil prestnnption to their 
site- and wast~pecific circumstances. Appbcadons for site-specific LDR treatability variances 
that address cleanup wastes o tber than soy should include information documenting that either 
(1) the waste a t issue is significantly diffkrenr front the waste evaluated for the generally 
apphcable nearmeat standard and, as a  result, the regulated constirucnts cannot be treated to the 
specified Wc ls or (2) rhe gepemlly applicable standard is based is not approprim. Apphcations 
should inch& a statement, s igned by the applicant, certifying that the information in the 
application is rote and correct. _  

De legation 

The aurhoriry IO approve simspecific LDR trea&ility variances’for contaminared soils 
was delegated to Regional Administrators in De legation 815-B. For CBRCLA removal actions 
and actions under the solid waste disposal act (which includes RCRA), the authority can be 
further delegated to regional D ivision Pirectors. The authority to approve site-specific LDR 
treatabiliry variances for one-time only c leanup wastes (non-soil or debris wastes, i;e ., s ludges 
managed as part o f a  cleanup) is nnda consideration for delegationto Regional Administrators. 
(See proposed delegation 8-45-C.) 

wh ile the authoriry to approve site-specific LDR trea&iliry variances w ill rest w ith  the 
Regions and states, we encomge you to work rogerher and w irh l3.4 Headquarters to ma intain a  
donal dialogue on variance issues. In particular, we request that Reg ions (and authorized 
states) share infortnation on critical or precedent setting vat%bxes so we can all benefit fio trr your 
experiences and SO we can assure that issues of national scope or consistency are equitably 
resolved. This ~~OIIII&OR could be shared at national and regional meetings or through other 
networking opportunities. 

-. . . , 



State AUkU-iWiOe 

PA has reccn~y clarified irs policy on s?a.m aurhorizarion for sire-specific L.DR 
rrearabiliv variances and is acrively encouraging srates to s&c amhorkuion for and kegrare 
appropriam use of these variances in titi cleanup programs. See, 61 FR18828 (April 29,1996). 
AddirionaJ information an srate-aurhorizazion wih be provided in an upcoming updare IO the 

- Staxe Program Advisory. 

Disclaimer 

This docmnenr provides guidance to EPA and State personnel on how ro best i&em~r 
RCRA and EPA’S regulations on site-ape&c warabili~ variances IP facilitate appropriate use 
of rheas variances, especially as part of Agency-overseen cleanups. Ir also provides guidance ~0 
me public and me regulared conununiry an bow EPA imends IO exercise iu discretion in 
implementing rhese regukions. This documeru does not, however, subsrimre for EPA’s 
regulations, nor is i! a regulation itself. Thus, ir cannot impose legally binding reqnimmenrs on 
EPA, Swes, or tie regulared communiTy, and may nay apply IO a pticuk simation based on 
specific ckcumsnmc-es. EPA may change this guidance in the i?nure, as appropriare. 

Summary/Addirional Information 

Site-specific LDR,ueambihry variances are an imporuun mol m ensme’compliance v&h 
appropriate LDR rreannem sra&uds. They can be especially us&ul where application of me 
generally applicable smndard can serVe as a disincentive mwards aggressive cleanup. We 
encourage you to continue to hegrate sire-specific LDR neambility variances inm your cleauup 
tivities and to support rhc use of these variances into state progmms. For addidonal 
information, please cornact Elimbem McManus or Shatm McGamey aI (703) ?08-8657 and 
(703) 308-8603, respectively. 

cc: Jim Berlow, OSW 
Susan Bromm, OSRE 
Eliz+erh Cotswonb, OS W 
Manhew Hale, OSW 
Pew Neves, OSFLE 
David Nielsen, OER 
Bruce Means, OERR 
Dawn Messier, ,OGC 
Larry Reed, OERR 
Steve Silverman, OGC 
Laq &-field, OGC 
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Jim Thompson, ORE 
Jim Woolford, FFRRO 
Regional RCU Branch Chiefs 
Regional CERCLA Bnnch Chiefs 
Tom Kennedy, Associarion of States and Tenitozial Solid Wz+ste Management Officials 
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and would not go into effect unless and 
until a State adopted and became 

comments on this proposal, especially 

authorized for them. Normally, less 
from States that believe they are already 

stringent HSWA requirements L authorized to approve LDR treatment 
variances. 

automatically take effect in non-HSWA 
authorized States. However, the Part 269 

CAMU revocation. EPA is proposing 
today to revoke the CAMU regulations 

LDR treatment requirements would not at 40 CFR 264.552 and to “grandfather” 
take effect because they apply only to CAMUs approved prior to the 
cleanup wastes addressed under a Part publication date of the final HWIR- 
269 program. Thu$. they would become media rule. Since revocation of the 
effective in non-HSWA authorized CAMU regulations would remove that 
States only when such States obtain option at the Federal level, even States 
authorization to run a Part 269 program. that have adopted CAMU regulations as 
States authorized for the LDR program a matter of State law and/or become 
that choose to obtain HWIR-media authorized for CAMUs would be 
authorizatfon, would have to adopt blocked from approving new CAMUs by 
requirements that would be at least as this date, when these more stringent 
stringent as the LDR requirements Federal rules would go into effect. Of 
specified in Part 269. States that seek course, States could still use their 
LDR authorization after promulgation of CAMU regulations for non-hazardous 
final HWIR-media regulations would wastes at their dBcretion. or for media 
have to adopt requirements no less that do not contain hazardous wastes 
stringent than the existing (non-Part (and that are not subJect to LDRs). 
269) Federal LDR program, If they chose In order to ensure that requirements 
not to seek authorization for today’s for “grandfathered” CAMUs remain 
HWlR-media requirements. 

*/ 
enforceable, States that have already 

Media treatment varhmces. Under been authorized for the CAMU 
current regulations at 40 CFR 268.44. regulations, and that choose to 
EPA may grant waste- or site-specific grandfather CAMUs. should retain their 
variances from treatment standards in CAMU regulations (for those 

cases where it can be demonstrated that grandfathered CAMUs) until those 

the treatment standard is Inappropriate CAMUs have expired or are terminated. 

for the waste, or that the waste cannot States would be required, however, to 

be treated to specified levels, or treated 
make clear that existing State CAMU 

by specified methods. Today’s proposed 
regulations would not be used to grant 

rule would retain the availability of 
any new CAMUs for management of 

treatment variances in the Federally hazardous waste after the date 

implementation of the HWIR-media 
of publication of the flnal HWIR-media 

program, and establish HWIR-media 
rule. 

specific treatment variance procedures 
c. Examples. The following examples 

for media managed under Part 269. The 
illustrate the effect of today’s proposed 

Agency Is clarifying today that States 
rule in authorized States, 

could seek authorization for both the Example One: The State has received final 
site-specific treatment variance base Program authorlzatlan but has not yet 

procedures In 40 CFR 268.44, and the 
been authorized for the land disposal 

HWIR-media spedflc treatment vartance 
restrlctlon program. 

Because the State has recelvcd final base 
procedures proposed in Part 269. EPA is Program authorlzatlon. and the pre-HSWA 
aware that some States, espectally States HWIR-media regulations proposed today are 
that chose to adopt the Federal LDR less strlngcnt than the exlstlng program, the 
program by reference, could have prc-HSWA HWIR-media regulations would 
already received authorization to issue not be effcctlve In the State unless and untli 
site-specific LDR treatment variances 

the Stale adapted and became authorized for 
them, 

under 40 CFR 266.44. Because there has 
been some confusion about this issue, 

Since EPA would stlii be lmpiementlng the 
LDR program In the State, the Part 269 LDR 

and because EPA’s current proposal treatment requirements for hazardous 
would encourage States to become cantamlnatod media and treatment variances 
authorized for treatment variances, EPA for contaminated media would be effect&e 
requests the States to note in their lmmedlately upon approval of the State’s 
HWIR-media program revision HWIR-mcdla program, and would be 

application, or other authorization 
lmpiemented by EPA untli the State received 

application, or In offlcfal 
the necessary LDR program authorlzatlon. On 
tho other hand. the new remedlatlon plie 

correspondence, whether or not they provlslans would become cffectlve 
believe that they have been authorized lmmcdlatcly In non-HSWA authorized 
for site-specific LDR treatment vartances States, because they are HSWA requirements 
under 40 CFR 268.44. EPA would then that are not spcclflc to the Part 269 program. 
evaluate that aspect of a State submittal Example Two: The State has received flnal 

to confirm the State’s authorization for 
base program authorlzatlon. and Is also 

\treatment variances. EPA requests 
authorized for the land disposal restrlctlon 
program through the Thlrd Thlrd LDR rule. 

Slncc the State has received f,na, 
authorlzatlon and the pre-HSWA HWIR- 
media regulations proposed today are ices 
strlngcnt than the,exlstlng program. the pre- 
HSWA HWIR-media reguiatlons would not 
be effective unless and until the Stale 
adopted and became authorized for them, BS 
dlscussed In example one. Slmliariy. since 
the State would be authorlzcd for the land 
dlsposai restrlctlon program. and the 
remediatian plie provislans (which arc 
consldered HSWA provlslons because they 
affect LDRs) proposed today are considered 
less strlngent than the oxlstlng LDR program. 
the remcdlatlon pile pravlslons proposed 
today would not be cfFcctlvc In the Stale 
unicss and until the State adopted and 
became authorized for them. 

For the less stringent Part 269 treatment 
standards. as explalncd In example one, 
these would not became effective in the State 
until the State chose to adopt a Part 269 
program. Because the State would already be 
authorized for a sufflclent LDR program, the 
State could also be authorized to run the LDR 
program of the HWIR-media program. 

Example Three:The State Is authorized fol 
the corrective actlon management unit rule. 

The CAMU revocation provislon proposed 
today Is the only provlslon that Is more 
slrlngent than the cxlstlng Federal RCRA 
program and, therefore, mandatory for States 
to adapt. In additlon, because rcvocatlon of 
the CAMU reguiatlons would remove that 
optlon at the Federal level. even States that 
have adopted CAMU regulations as a matter 
of State law would be blocked from 
lmplcmentlng those regulations when more 
strlngenl Federal rules take effect (date of 
pubilcation of flnal HWIR-media rule). 
8. Request for Comment on EPA’s 
Approach to Authorization 

EPA requests general comments on 
the approach to authorization outlined 
in today’s proposal. In addition, as 
discussed above, EPA specifically 
requests comments that address the 
following Issues and areas: 

a. The use of differential authorization 
procedures for State program revisions, 
and whether the Category 2 
authorization procedures discussed 
today would sufficiently recognize the 
sophistication of State programs while 
maintaining an appropriate level of EPA 
review. EPA is specIfIcally interested In 
the ability of these procedures to 
adequately address evaluation of a 
State’s capability to Impleinent any 
given program revision; 

b. The effect of dlfferentiai 
authorization procedures, if any, on 
State’s and EPA’s ability to cluster 
authorization applications (i.e., the 
ability to prepare and review program 
revision applications that address more 
than one rule at the same time): 

c. Whether the Category 2 procedures 
discussed today would be appropriate 
for authorization of the HWIR-media 
regulations. and other types of 
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: wastes would be indigenous to metal 

recovery procasses. K06l wastes are 
generated.by the same type cffmnaca 
that recovers the Kc61 dust funaces 
kom both the steel industry and the tic 
smeltiog indus+zy are part of the same 
generic SIC code 331. and the dusts are 
similar in composition to the &gin ores 
customarily smelted in zinc smelting 
furnaces. Not only are the zinc levels the 
same BS found io virgin ores (15% 
minimum]. the Sin todc metals (lead - 
and cadmium] are also present in tic 
ores in comparable ccncenkatiocs. 
Hazardous waste KC69 is even more 
clearly indigenous to the secondary lead 
smelting procesb since it is generated 
directly by the secondary lead process 
and contains no toxic co~titceots oat 
already present in the normal feed 
zeri.! to the secondary lead s+.cg 

It Tbsrefore appears to the Agency 
that these two hazardous wastes would 
be considered to be iodigenoos to the 
respective metal reccvery prccess under 
any of the definitions that EPA is 
considering. Because It appears at this 
time to be clear that under any ultimate 
regulatory regime these wastes would 
be indigenous. then the derived from 
nde would not apply to any of the 
wastes generated by the metalrscovery 
process. Ccosequently, the treatment 
standards EPA is establisbiog today for 
KM and KOSS do not apply to wastes 
kom the metal recovsry proceases 
because. by virine of the-indigenous 

CaMOf 08 heated in compliance with 

principle. the derived kom rule would 

the applicable treaonent stand& Prior 

not apply to these processes lie., the 

to today’s final role. the se&on 289.44 

rasiduais Born such processes would not 
&derived kom a hazardous waste]. 
K. Nydem+kLvg Procedures for Site- 

variance procedures were available’ only 

,~~k$brm.nc.as &m,the Treaiment 

through a r&making that would amend 

h the November 7. I& Snal rule (51 
FR 40572], the Agency establishsd a 
pmcedure for obt&icg a vaiianca hum 
the applicable k@ment.star&d (40 
CfR zaa.44). use 0f this variance WPS, 
envisioned in cases where rsskibted 
hazardous wastes differ significantly 
kom the w&stss evaluated in setting 
Vestment standards UIX& a~ a result, 
‘mot be bated to meet the appiicable 
bdment levels cr where tbe 
technology used to establish the 
tzeaknent level is not apptipriate to the 
waste. The request for &is k&ability 
variance must demonstrate. amcng othax 
things. that the waste is aig@iftcantly 
different from the wastes evaluated in 
establishing the tieaiment standard and . . . 

the regulatory treatment standards each 
time 3 varisnce was granted. 

Today’s .%tiI rule amends 8 265.44 by. 
adding pmcedures for requesting B site- 
specific variance kom tbe treatient 
standard As explained below, 
opporLucily will be provided for public 
comment co site specific variaixes. 
I. Background 

On September 5.1998, th. Agency 
published a Notice of Availability of 
Data (51 FR 31783). The notice requested 
comments on whether EPA should b&e 
a variance kcm the generally applicable 
treati& standards. and the pmcedcres 
under wbicb nrch variances should be 
processed. Ccmmenters geoera!ly 
supportad allowing variances kom the 
treatment standard. Furthermore, io the 
context of today’s modificatioe some 
commentas whiie recognizing EPA’s 
authority to grant variances through 
rulemaking pmcedures. supported the 
use of ncmulemaking pmcedures. 
Because there was fnsufiicient time to 
fully consider all issues relating to the 
variance procedure before the 
November 7.1986 rule was promulgated. 
only a pmcadure for obtaining a 
variance from the treatment standard 
which required rulemaidng was 
established (51 FR 40572): however. the 
Agency noted its intention to raise the 
nonrulem&ng variance issue in the 
future. 

The Agency requested comment on 
reved mc3liications of the variance 
procedure in the December 11.1988 
Cdlforrda Iist land disposal resticticcs 
proposal (51 PR 44729). Specifkally. 
comment was requested cn the 
advisability of allowing nonrolemaking 
procedures and on the applicability of 
au& procedures. Comment was also 
requested on establishing a deadline for 
variants applications, cc pmviriocs for’ 
public moment and co the miterin for 
gradrig nomulenmking variances. 

Nozuulemaking vartence procedures 
were again presented for public 
comment in a Notice of Availabiliry of 
Data published on August 12 1997 (52 
FR 300383. It was noted that the July 7. 
1967 Worda list &al rule [52 FR 
25790) set forth a bestcmnt method 
equivalency petition (4a CFR 268.42) that 
need not be processed &rough a fond 
ndemsking in cases where the relief 
sought would not have generic 
applicability and effect In the August 12 
Notice. EPA solicited fm-ther comment 
on tae advi3aolliry Of applying tiia same 
reasoniog to the site-sped6c variance 
kom the tmsatment standard *o that 
formal r&making pmcedcres are not 
mandated. . 

. . . ..~ _ . .~ 

2 Major Comments 

The Agency received several 
comments addressing various aspects c 
establishing a ncnndemal&g pmcedure 
for site-speciEc variances from the 
keatment standard The majority of 
commentars supported the 
establishment of nonrulemaking 
pmcedures: their arguments were based 
cn the need for streamlined procedures 
so that variances may be reviewed in a 
Umsly manner. Several commenters 
suggested that a site-specific 
nonmlemaking variance could be 
included in tie permitting process. thus 
offering an opportunity for public 
comment One commenter cited the 
Supreme Court’s decision in Chemical 
Mcmfocturers Assocjotion v. NRLX 
470 U.S. 116 [1985). as support for EPA’s 
authority to we a strssmlined variance 
procedure. On tbe othar hand two 
comaenters expressed concerns about 
utilizing nonmiemddng procedures. One 
commented that EPA had the authority 
to grant va.riances from the matment 
standard, but s:ated that all petitions 
must be subject to public review and 
comment before they sre granted. The 
other commenter smngly opposed the 
Agency’s proposed approach. arguing 
that nodem&g procedures violate 
RCRA sections 3m(m]. 7~4. and 7006. 
3. agency ~espocse and Summary of 
Today’s Approach 

The Agency believes G-at 
nondem&ing procedures for the 
variance kom the keatment standard 
are cat precluded by the statute in cases 
where such a detsrminaticn is site- 
spdic. haviog no generic applicability 
and effecL The Agency is taking tbis 
position for a number of reasons. First. 
since a generator-specific beatability 
variance would not be of general 
applicability and effect such 
administrative action would not be a 
rulerequiriogulilfzationoftbe 
Administrative Procedure Act informal 
mlemakicg pmcednres. Second. to the 
extent that sectionm4(ml creates an 
independent requirement of rolemaldog 
procedures. this requirement is satisfied 
by the initial rulemaking in which the 
BDAT tistment standard is 
established; In this regard. the Agency 
notes that tb.ere ars numerous instances 
where a stahlte requiras that a generally 
applicable standard be established by 
regulation. but that variances kom that 
staodard need not be estabYPhrd via 
tulemaking. UndvRCRk for example. 
EPA must use r&making to establish 
geoeraily applicable standards for 
eeatment storage. and disposal 
faciliSes (RCP.A section 3w4(aJJ. EPA. 

- 
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however. has also &&shed variancss 
%u certain or these gsnarally 

ppkable requiremeuk which can be 
&acted by mean2 otbar thhan 
demakiB~for example. the vaiian~ 
&am the secondary mntaInment 
requirement forhaz~dons waste tanks 
io implemented by nonmIem.sking 
procedures. [See 0 2@.193 [91 and [hl). 
Under the CIean Wak~ct EPA is 
required to establish gwraIIy 
appllcabie efnuent lim itation guideIIoes 
and standards by ra@atioa but for 
years has had in place a fundamsotally 
dI%erent factors variance 5oom these 
standards that was Implemented by 
nonmIemalcing procedures. This 
FundarnentaIIy Different Factors 
variance is BOW cod&d in the 1987 
amendments to the Clean Water Act 
section 301(n). III the lsnd disposal 
reskictloBs rides themselves. EP.4 
adopted nonndema!&g procedures for 
pmcassing demonswkns of 
equivalency to a spsc5sd BOAT 
method. [See 3 268.42(b]]r 

In fact it appear9 that at least in 
RCRA. where Congress meant to 
preclude the agency from using 
nomulemaldng pmcedrvss when 
gmntig variances. it said so expkitly. 
(SeaR~secdoos~[f))thatmandates 
ye of informal m lena!&g proc&rss 
xpmcessing deIistQpetitioos.l In 

other contexts, most notably RCX.4 
sections 3004(0](2] and3M)s(j) (21, :3]. 
(41, and (131. Congress itself expikitly 
authorized oo&ao&og pmcsdms 
for graBtiog other types of variancer It 
hs appears to the &my that the brief 
Rfetence to “regulations” in oeciion 
30041mKlJ dou not pm&de the ,we of 
~mmhddng procedws to grant 
iadividud va.sis.ocas tn an Ptready 
pmmtdgated @ .atnent standard 

Therefore. today’s 5nal m ie 
pmatdgate3 modi6ca~ons to 40 CF9. 
168.44 that aUow a sits-speoiEcvarIaoce 
hB the keeatmect skndard. Itwing It0 
Saeric appkbility and .stIect to’be 
granted through no&s&&g 
Pmceduss. The Agency agrees as a 
matter of policy to aIIow opporamity for 
public notice and wmmant prior to 
m+haa nomtden$tingvarimtce km 
tha keatmeotstandanL Because 
-mBces under which OBe m l& 
apply for a sitwpecik varfance vary, 
Widea for public urmment will be 
speciEed OII a casa-bycare basis. 

The Agency receivad no reques& for 
mrkm2.s kocm the trsatnent stsnda&3 
Pmmktated in the solvents and dIoti 
&ml Nie or the caiifotda list 6Bd m l,. 
‘~Ldif6culttopradictbowmany 

~questa for variaoces horn the 
~abtent standard will be received as e 
rmdt of todafs &laI rule. Therefore. 

the Ag& is not astabIkb.ing a specifc 
fannat for the variance or spadiying 
vddclas for providing pdblic comment at 
this time. Since the goal of glvntinq site- 
spaci6cvariances from the traatmaot 
standard through nDondemakiog 
pmceduras is to straazdine the process. 
the ~grncy will likely pmvide for public 
conmeat tbmqh existing public 
participation v&i&s such as pemdt 
applications or modxi&ions. CERCLA 
Rerredlel InvestigaiionfFoasibiity 
Stody donrments. or other relevaot 
prowhues as appropriate. In cases 
when there is no existing pmceeding 
which provides the opportunity for 
public parddpation EPA wilI provide 
opparhdty for notice and cammcor 
through publication in local newspapers, 
by radio bmadcast. or through other 
media. sfmilac to the variance 
pmcsduzs akeady io piacs under 
4 280.33. If necsssary. the Agency w-U 
issue guidance at a later date on the 
forsat for an appiication and wiII 
specify procedures for public comment 

The &aria by which a 
nodmaking site-spec%io variance 
from the kaament standard will be 
evaluated remain the same as tbase 
previoruly promulgated. The 
demonstration should be made that the 
waste is significantly different iron the 
wastes evaluated in sstablisbing the 
treatment standard and cannot be 
t-sated in compliance with the 
applicable treatment standard. On a 
site-spa&c basis. it may be pouibt to 
determine that BDAT tvaknant is 
inappmpriatc for a partkukwaste 
sksam. For exampIe. incineration of 
Iarge volumes of contaminated soil 
order csrtsin site-specifc conditions 
may be fond to be inappropriate 
trsatmcnt Such an assertionsbouid be 
supported by analytical data and 
treetebitity rtudles to the graatsat extent 
possible Each raquert for a variance 
ham the keakumt StsBdard must 
indude a statement signed by the 
antborised repraeentative of the. 
applicant cert@ing that the information 
b c0xre.s 

The applicant must apply io the 
Ass&ant Admbatstrator for the Office of 
Solid Waste and Rmsrgency Rqonse. 
widmasiag the aitelis anteiusd in 
4 ZiE.44 The authority forgranting site- 
spaosc vsbLmea to the Qsamlmt 
stendad may be ddepted to the 
RsgionaIAdmkisEatorin the future. at. 
which tie the application would be 
de lo the ReginaI Adtbiskaior in 
the region where tha applicant Is 
locatsd 

I&d AdmiGstiator.‘if authority is 
Asismnt Adndrdstrator (or 

delegated) will evaluats the application 

and issue a draft notice tentatively 
granting or dacykg the application. 
Notification of this tentative decisioa 
will be provided by newspaper 
advertisement orradio bmadcast in the 
Iocality where the applicant is located. 
The Assis’m t Adridskstor [or 
Regional Administrator. If authority is 
delegated] will accspt comment on the 
tentative de&ion usually for 30 days. 
Public hear@ may be held upon 
request or at his discretion. A final 
;;gg;t be made after evaluation 

L Rationale forhmediote Effect& 
Dot.2 

Ihe re&ions pmmulgatad today 
wiU be efiectivs kmediataly except:, 
where the Agaxcy has specified a 
nationa vadsnce or 0tlmmi.e spedfiei 
an ahemative sffactive data.HSWA .‘. ; 
requires that today’s reg~Iations become 
effective a o: bafore the August 8.1988 
sffsctivs date of the restictions on the 
first one-third of the wastes scheduled : 
pursrrant to RCRA section 3GW(8)(4](A]. 
If the Agency fails to grosdgate 
regulations mr any of tbese wastes by 
the statutory eifective date. the 
restActions cm disposal oi the waste in a 
landfill or surfacs impoundment 
stipulated insecdon 3CO4(g1[6](A] take 
3fhct automatically on August a. 1988. I[ 
the Agency has not promulgated 
keakaeot staodards for any scheduled 
waste by May a 1990. dkt waste is 
prohibited kom all forms of land 
disposal unless a generator has been 
granted an axtansion of the effective 
date (either a national variance or a 
case-by-casqextmion) or a “no 
m i@ion” 6ndbtg has been made. 
Hence. Augusta 1988. Is the latest data 
forEPA to pm&gate raguiations that 
wilt prevent tba “soft hammer” In 
section 3W4.g) ham fding for a11 First 
T&d wasms. Section 3mq-h) requires 
thatrsgulations estabIIsiied under 
redions 3~~4 Cd]. (al. (Il. or [s] be 
&dive immediately upon 
pmmolgatio% Furthermore. section’ 
3ca(nl] aped6es that regulations setting 
kdment standards must have the same 
effective date as appkabla regulations 
established under sections 3004 [dl, fe), 

J‘ 

[f), or [8). For todag’s regulations which 
set treatnat gaudards and are 
pmmrtlgated under ~&ton 3M)4[gJ. this 
data will be Augwt 8.1988. Sk&e the 
statute cledy states that the regulations 
implemenktng asction 3004@1 must go 
id0 dkt 00 0~ bd0n bpt a, 1988. L; 
order to prevent the “soft hammer” kom 
falbg. EPA h& that good cause exists 
under section 3010(b](J] to have an 
irmnedtate dktive date. For die same 
nmo~ EPA Ends that good cause also 
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