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land dispasal are minimized.
Technology-basad standards provide an
objective measure of assurance that
hazardous wastes are substantiaily
treated before they are land disposed,
thus eliminating the “"long-term
uncertaintes associated with land
disposal.” Eliminating these !
uncertainttes was a chief Congrassional
chjective in prohibiting land dispesal of
untreated hazardous wastes. Hazardous
Waste Treaonent Council v. EPA, 836
F.2d at 361-64. In addition, the extent
of reatment required, 90 % reduction
capped at treatment to concentratons
within an order of magnitude of the
UTS. “substantally” reduces mebility
or total coneentrations of hazardous
constituents within the meaning of
RCRA Section 3004(m){1).

EPA has made two changes from
propasal which strengthen the sofl
treatmant standards to assure that they
minimize threats to human health and
the environment. First, the Agency has
modifled its approach to which
hazardous constituents will be subject
to treatment. In today's rule, when the
soil treamment standards are used, EPA
requires geatment for all hazardous
censtituents reascnably expected to be
present in contaminacted soil when such
canstituents are initfally found at
concentrations greater than ten times
the universal treatment standard. This
traatment is required both for soil
conearninated by listed hazardous waste
and soil that exhibits (or exhibited) a
characteristic of hazardous waste,
Constituents subject to weatment are
disd;ussed further in Section VIL.B.4 of
today’'s le,

To ﬁ:nhpr?}megsure thar contaminated
soil treated to comply with the soil
treatment standards s safely managed,
EPA has included additional restrictions
or the use of treated contaminated soil
iry hazardous waste-derived products
that are used in a manner constituting
dispasal (Le., when such products will
be placed on the land). The restrictions
on use of treated contaminated sofl in
hazardous waste-derived products that
are used in a manner constituting
disposal are discussed in Section VILB.3
of today's preamble.

Firmlly, the Agency reiterates that, in
the ramediation context, in assessing
whether threats posed by land dispesal
have been minimized, one should
appropriately consider the risks posed
by leaving previously land disposed
‘waste in place as well as the risks posed
by land disposal of waste after it is
removed and treated. 52 FR at 64506
{December 5, 1897). For examnple, if a
treatment standard for organic
Constituents based on performance of
incineration typically results in already

land disposed materials such as
contamnjinared soils being capped in
place rather than more aggressively
remediated, threats posed by land
disposal of the waste ordinarily would
not be minimized. Conversely, a
treatrnernt standard that results {n
substantial treatment followed by secure
land dispesal can be said to minimize
threats, taking into aceount the tacality
of threats posed {Le. including those
posed if the soil were left in place
untreated). /d. The soil treatment
standards will ordinarily ensure that
contaminated soil Is appropriately
treated within the meaning of RCRA
Secton 3004(m), considering both the
threats posed by new land dispasal of
treated soil and the threats posed by on-
going land disposal of existing
contaminated soil {e.g., if the soil were
left in place untreated),

EPA, recognizes that some pecple may
be concerned that 2 situation may arise
where the soil treatment standards are at
levels that are higher than these that
EPA or an autherized state believes
should be required for sofl cleanup
under a cleanup program. The Agency
acknowledges thar this may occur. The
soil treatment standards, like other land
disposal restriction treatment standards,
are based on the performance of specific
treacnent technologies. As discussed
earler in today's preamble. technology-
based staridards have besn upheld as a

issible means of implementing
RCRA Section 3004{m). Most soil
cleanup levels are based not on the
performance of specific treatment
technologies but on an analysis of risk.
For this reason, tachrology-based
treagrient standards will sometimes
over-and somerimes under-estimate the
amount of treatment necessary to
achieve site-specific, risk-based goals.

The purpsse of the land disposal
restriction treatment standards is to
ensure that prohibited hazardous wastes
are properly pre-treated before sal
(L.e., treated so that short- and long-term

.threats to human health and the

environment posed by land disposal are
minimized). As discussed abgve, the
Agency believes the sail treatment
standards promulgated today fulfill that
mandate for soil that contains
prohibited listed hazardous waste or
exhibits a characteristic of prohibited
hazardous waste. However, technology-
based treatnent standards are not
necessarily appropriate surrogates for

site-specific risk-based clearmup levels.

In a gireumstance where the soil

treatment standards result in constituent

concentracions that are higher than
those determined, on a site-specific
basis, to be required for soil cleanup,
existing remedial programs such as

RCRA Corrective Action, CERCLA and
state cleanup programs could be applie.
to ensure that remedies are adequately
protective. These programs already
ensure protection of human health and
the environment when managing mast
contarminiated soils-—1.e., soils that are
not subject to the LDRs—and other
remediarion wastes, Furthermare, as
discussed ater In today's rule, treatad
contaminated soil would rermain subject
to regulation under RCRA Subtitle C
unless and until EPA or an authorized
state made an affirmative decision that
the soil did not contain hazardous waste
or, in the case of charactariste soil, no
longer exhibited a hazardous
characteristic,

3. Vartance From the Soil Treatment
Standards at Risk-Based Levels

EPA has long indicated that its
preference would be to establish a
complete set of risk-based land disgposal
treamnent standards at levels that
mintmize short- and long-term threats to
human health and the environment.

See, for example, 533 FR at §641 (Feb. 286,
1980). However, the difficulties
involved In establishing risk-based
standards on a nationwide basis are
formidable due in large part to the wide
variety of site-specific physical and
chemical compositions encountered in
the feld and the uncertaindes involved
in evaluating long-term threats posed by
land disposal. Id.; 60 FR 66380—66081
(Dec. 21, 1893). For these reasons the
Agency has chosen to establish land
restriction (reatment standards
based on the performance of specific
treatment technologies. Although
technology-based treatment standards
are permissibie, they may not be
established at levels more stringent than
those necessary to mirdmize short and
long-term threats to human health and
the environment. Hazardous Waste
Treatment Council, 886 F. 2d at 362
{land disposal restriction treaoment
standards may not be astablished,
*"beyond the point at which there is not
a “threat™ to hurnan health or the
anvironmment”). .

While using risk-based approaches to
determine when threats are minimized
on a national basis has proven
extremely difficult, these difficuities
will diminish when evaluating risks
posed by a specific contamninated soll in
a2 particular remediadon setting since,
during remediation, one typically has
detailed site-specific information on
constituents of concern, potentizl
human and environmental receptors,
and patential routes of expasure. For
this reason, EPA is establishing a sita-
specific variance from the technology-
based soil reatment standards, which
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can be used when rreatment to
concentrations of hazardous
constituernits greater (1.e., higher) than
those specified in the soil reatment
‘randards minimizes short- and long-
teryn threats to human health 2nd the
environment. in this way, on a case-by-
case basis, risk-based LDR treatment
standards approved through a variance
procass could supersede the technology-
based soil reatment standards. This
approach was first discussed in the
Septamber 14, 1993 proposal, where
EPA proposed that determinations that
contaminated soil did not or no longer
contained hazardous waste could
supersede LDR treatment standards, if
the “"contained-in" level also
constituted a “minimized threat™ level.
It was rapeated in the April 28, 1556
propasal whers the Agency proposed
that, in certain ¢ircumstances. variances
from land disposal restiction teatment
standards could be approved in
situations where concentrations higher
than the treatment standards mimimized
threats,!® 58 FR at 48128 (September 14,
1993) and 61 FR at 18811 and 18812
(Agﬁd 29, 1886).

t this tims, EPA is allowing the risk-
based variances only for contasminated
soils. The Agency believes this
Hmitation is appropriate for a number of
reasons. First, contaminated soils are
maest often generated during agency
overseen cleanups, such as CERCLA

*eanups. RCRA corrective actions or

.are gverseen clganups. This type of

Avalvement in cleanups positions EPA
and authorized states t appropriately
consider site-specifie, risk-based issues.
Second, during remediation, experts
and fieid personnel typically gather
detailed site-specific information on
risks posed by specific hazardous
constituents or combinatons of
hazardous constituents, potential direct
and indirect expasure routes. risk

e
11 the April 29, 1996 proposal, the Agency
propesed ta limut variances hased on a stre-specific
minimize tiresar datermination w eontminated
soils whers all concengations of hezndous
consunients wers below a “bright Une.” that is,
below a carmin risk {evel. The Agency also
requestad comment on extend!ng site-specific
minimize threat variances o other conmaminaced
solis. Based an Aucher consideration and
cansideraton of comments, the Agency is
persuadad that 2 site-specific minimize chrear
vartance should he avallable 1 all contamiramed
salls, The Agency bellsves this [s proper because
the ourcome of 2 site-spestifie, risk-based mintmize
threat variance—altemative, sita-specific LDR
Ueaunent stindards basad on risk—will be the same
regardlesy of the inittal concentracians of hazardous
eanszisuents. In any case. the Agency isnot, at this
nme, zking action on the partion of the April 29,
1996 proposal that would have establiched 2 “bright
line” to disttaguish between higher- and lower-risk

‘medla. I, in the fyrure, the Agency tkes action ®

establish 2 hright line, it will address the
relatonship of 2 bright line to site-specifin

—intmize thesat variances.

pathways and human and
environmenral receptors. Through
application of this information,
overseeing agencies can eliminate many
of the long-term uncertainties associated
with land disposal and, thersfore, make
appropriate risk-based decisions
regarding the extant of treatment needed
to minimize shert- and long-term threats
to human heaith and the environment
from any given hazardous constituent or
combination of hazardous constituents,
EPA and staee officials already routitely
make these types of decisions when
developing site-specific, risk-based
cleanup levels and when making
decisions about whether any given
contarninated medium contains
e wastr;.-l.l’ specific nﬁ:eﬁnize

implementing the site-
threat variance for contaminated soil,
the Agency may consider extending it to
other environmeneal media and
remediation wastas, .

Some comumneriters axpressed concemn
that-allowing site-specific, risk-based
minimize threat determinations would
abrogate the Agency's responsibilities
undg: RCRA Secton 3004 (mj}. The
Agency strongly disagrees. RCRA
Section 3004(m) requires EPA to
establish “levels or methods of
treatnent, if ary. * * *.” In the case of
contamninated sofl, EPA is establishing
thase levals today based on the
performance of availabie, approoriate
soil treatment technologies. Providing a
variance process io modify a level or
method of reatment on a case-by-case
basis reduces the likelihood that in any
particular situation technology-based
treatment standards wil] result in
treatment beyond the point at which
threats are minimized. The Agency is
requiring that minimize threat variance
determinations for contaminated soils
be evaluated using the exdstipg site-
specific variance process sst out in 40
CFR 268.44(h). EPA recently added
language to this provision to ¢larify that
veriances cannot be approved without
opportunity for public particigation,
including notice by appropriate means,
opportunity for public commentand |
adequate explanation of an ultimaze

' While noc forbidden, the Agency believes that
site-specifiz, misk-based minimize threat
demrminations will rarely be made in the context
of an independet or voluntary clezmep acton.
since, in these ypes of actians, an ovesseeing
Agency will not, typically, have besnt irvoived in
the dentfiration exposure pathways zod receptors
of concemn or the calewlstion of site-specifiz, risk-
based cleanup leveis. OF course, ganersies could
apply [or a site-spectfic. risk-based mintmize threat
variance during an independent or voluntary
cleanup and, provided EPA or an authorized sate
agreed that the propased aliernattve teannen:
standards minimized threats cangidering

determination, 62 FR at 84507 (Dec. 5,
1897).

While not required, EPA anticipates
that decisions about site-specific
minimize threat decisions variances will
often be combined with decisions thar
sail no longer contains hazardous waste.
As discussed later in today’s preamble,
Agency guidance on “contained-in"
determinadons is essentially the same .
as the requirements for site-specific,
risk-based minimize threat
determinations promulgated today. Fer
that reason, EPA belleves it will always
be appropriate to combine 2 contained-
in determination with a site-specific,
risk-based minimize threat variance. In
these cases, EPA encourages program
impiementars and facility owners/
operators to include informarion about
the "contained-in" decision in the
public notice of the site-specific
minimize threat variance, In cases
where a site-specific minimize threst
variance Is combined with a decision
that a soil no longer contains hazardous
waste, once treated to comply with the
trearment standard imposed by the
variance, the soi! would no longer have
any obligations under RCRA Subtitle C

- and could be managed—including land

disposed—without further conmol
under RCRA Subtitie C. The contained-
in policy is discussed in more detall in
Secton VIL.B.8 and Section VILE of
today’s preamble,

A reminds program implementors
that, consistent with the rest of the land
disposal restriction program, site-
specific detarminations that threats are
minirmized cannot be based on the
potential safety of land disposal units,
or engineered sttuctures such as lners,
caps, shury walls or any other practice
cceurring after land . American
Petroleum Inst. v. EPA, 906 F.2d 728,
735-36 (D.C. Cir. 1990} {land treatment
canngt be considered in detarmining
whether threats posed by land disposal
have been minimized because land
treatment is a type of land disposal and
section 3004(m) requires that threats ba
minimized before land disposal occours);
see also S, Rep. No. 284, 98th Cong,. Ist
sess, at 15, stating that engineered
barriers carmot be considered in
assessing no-migration vaeriances
because “[ajrtificial barriers do not
provide the assurances necessary to
meet the standard.” This means that
site-specific minimize threar
determinations must be based on the
inherent threats any given contaminated
soil would pase. The Agency recognizes
that this will have the effect of
precluding site-specific rninimize threat
variances {or remedies that rely, even in

on capping, containment or other
physical or insntutional controls. In
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addirion to being compelled by the
stanuta, the Agency beliaves this
approach is proper, in that it may
encaurage remedy choices that rely
mera predominantly on treatment ta
permanently and significantly reduce
the concentrations {or mobility) of
hazardous consttuents in contaminated
s0il. The Agency has a strong and
longstanding preference for thess typas
of more permanent remedial
approaches.

In addition, at 2 minimurn, altarmative
land disposal restriction treatment
standards established through site
specific, risk-based minimize threat
varianees should be within the range of
values the Agency generally finds
acceptable for risk-based cleanup levels.
That is, for carcinogens, alternative
treatment standards should ensure
cansgtuent concenuadans that result in
the total excess risk from any medium
to an individual axposed over a lifetime
generally falling within a range from
10-4 1o 10-6, using 10™4 as a point of
departure and with a preference, all
things being equal, for achieving the
more protective end of the risk range,
For non-carcinogenic effects, alternative
treatrnent standards should ensure
constituent concentrations that an
individual could be exposed toon a
daily basis without appreciable risk of
deleterjous effsct during a lfetime; in
general, the hazard index should nat
exceed one (1), Constituent
concentrations that achigve these levels
should be caleulated based an a
reasonable maximumn expasure
scenario=~that is, based on an analysis
of both the current and reasonably
expected future [and uses, with
expasure parameters chosen based on a
reasonabls assessment of the maximum
exposure that might occur. The Agency
believes these represent an appropriate
rangs of minimum values for site-
specific, risk~based minimize threat
determinations because sites cleaned up
to these levels are typically released
fram regulatory control under the
Federal CERCLA program and the RCRA
corrective action program. See, for
example, the National Contingency Plan
(S5 FR 8686, March 8, 1990) the 1890
RCRA Corrective Action Subpart 5
Proposal (55 FR 30798, july 27, 1990),
and the 1898 RCRA Corrective Action
Subpart S ANFR (61 FR 19432, May 1,
1988). In addition to achieving
protection of human health, altermative
treatment standards must ensure that
environmental recaptors are protectad
and must aiso ansure that no
unacceptable transfer of contamination
from one madium to another, for
example, from soil to ground water, will

ocour,2¢ Protection of environmental
receptors and against cross-media
contarnination may, in some cases,
require more stringent {La., lower)
alternative weatment standards than
would be necessary to protect human
health alane. The Agency recognizes
that this approach s different from the
approach used in developing national
risk-based minimize threat leveis
proposed in the Hazardous Waste
Idendfication Rule (HWIR-Waste). 60 FR
66344 (December 21, 1995). This
differsnce is proper, in that the HWIR-
Waste proposal contemplated
nationally-applicable risk-based LDR
treatment standards and, therefore, had
to consider the myriad of porential
exposure pathways and receptors which
might occur at any given site, nadon
wide. A site-specific minimize threat
determinadon is informed by actual and
reasonable potential exposure pathways
and recaptors at a specific land disposal
locatior.

Although not expressly limited to
land disposal of contamninated soil on-
site, EPA anticipates that site-spacific
minimize threat variances will, rnost
often, be applied to these activittes, The
basis for developing an altermative land
disposal restriction treatment standard
during the site-specific minimize threat
variance is applicadon of risk
informacian about specific exposure
pathways and receptors of concern. To
apply such a varianecs to off-site land

the treatment standard would
have to be informed by the exposure
pathways and receptors present at the
off-site land disposal areas {assuming no
physical or enginesrsd struchmes or
other post-land-dispesal conmols).
While such an analysis is allowed, this
informatian is not. ta the Agency's
knowledge, routinely gathered during
site remediation. .

Most commenters supported the
concept of using a treatment variance to
reduce the likelihood that, in any
particular case, technology-besad soil
treatment standards might prampt
treatment beyond the peint at which
threats to hurnan health and the
enviromment are minimized.

One commeriter was concemed that
establishing a risk-based minimize
threat variance without adequate
minimum standards would be contrary
to law and impossible to overses, EPA
was, in part, persuaded by these
comments and has added a requiremnent
that, at a minirmum, alternadve LDR
treatment standards approved through a

' Unaccrprable cross-media ransferwould
Include, for example, Sansfer of contmimanss from
soil o air In excess of applicable air emission

site-specific minimize threat variance be
within the range of acceptable values
the Agency typically uses for cleanup
decisions, as discussed above. In
addition, as discussed above, the
Agency has clarified that, unlike some
CERCLA or RCRA corrective action
remedies, site-specific minimiza threat
variances may not rely on post-land
disposal controis.

4. Consrituents Subject to Treatment

For sotl contaminated by listed
hazardous waste, EPA proposed that
treatment would be required for each
hazardous constituent originaring from
the contamninating waste. For soil which
exhibits (or exhibited) a characteristc of
hazardous waste, EPA proposed thar
treatment would be required: (1) in the
case of TC soil, for the characterisde
conwrminant; (2} in the case of ignitable,
reactive or corrosive soil, for the
characteristic property: and, {3} in bath
cases, for all underlying hazardous
constituents. §1 FR at 18809 (April 29, .
1996). Under the 1998 proposal,
treatment would have been required
only when those constituents were
initially present at concentratons

than ten times the universal
treatment standard. EPA also requestad
comment on, among other things,
whether, for soll contarniratad by listed
hazardous waste, treatment should be
required for all underiying hazardous
constituents present at concentrations
above ten times the UTS. Underlying
hazardous consrituent is defined in 40
CFR 268.2(1) as, “"any constituent listad
in 40 CFR 268.48 table UTS, except
fluoride, sulfides, vanadium, selenium,
and zinc, which can reasonably be
expected to be present at the point of
generation of the hazardous waste, at a
concentration above the consrtuent-
specific UTS wreagment standards,”™

Many commenters supported the
propased approzch. Some commenters,
however, expressed concern that,
because contaminated sof} often
contains numerous hazardous |
constituents from a variety of sources,
Umiting treamment of soil contaminated
by listed hazardous waste to
constituents originating from the
contaminating waste might result in soil
contaminated with lsted waste
undergoing less treatment than soll
which exhibits {or exhibited) a
characteristic of hazardous waste, One
commenter also asserted that the
proposed approach to constituents
subject to treatment was, in the case of
soll contamninated by listed hazardous
waste, inconsistant with the Chernical
Waste opinion, On further
consideration, EPA was persuaded that
it is prudent to apply the leogic of the
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 268
[No. F-97-TV2F~FFFFF; FRL.-5832-§]

Clarification of Standards for
Hazardous Waste Land Disposal
Restriction Treatment Variances

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: EPA is today finalizing
clarifying amendments to the rule
authorizing treatment variances from
the national Land Disposal Restrictions
(LDR) treatment standards. The
clarifying changes adopt EPA's
longstanding interpretation that a
treatmernt variance may be granted when
treatment of any glven waste to the level
or by the method specified in the
regulations is not appropriate, whether
or not it is technically possible to treat
the waste to that level or by that
method. In response to comment, the
Agency is indicating In the rule the
circumstances when application of the
national treatment standard could be
found to be “inappropriate”,
specifically where the natlonal
treatment standard 1s unsuitable from a
technical standpoint or where the
national treatment standard could lead
to environmentally counterproductive
results by discouraging needed
remediation.

In addition, EPA proposed to reissue
the treatment variance granted to Citgo
Petroleum under the clarified standard.
The Agency is not taking further action
on this part of the proposal because, due
to changes in Citgo's remediation plans
for its Lake Charles Louisiana facility,
this particular variance has become
moot. The Agency Is consequently
withdrawing the Citgo variance.
EFFECTIVE DATE: These final regulations
are effective December 5, 1997.

ADDRESSES: The official record for this
rulemaking is located at the RCRA
Information Center at Crystal Gateway I,
First Floar, 1235 Jefferson Davis
Highway, Arlington, Virginia. The
RCRA Information Center 1s open from
9:00 a.m. to 4:00 EST p.m., Monday
through Friday, except Federal holidays.
The Docket Identification Number for
today's action Is F-97-TV2F-FFFFF.
Appointments to review docket
materials are recommended.
Appointments may be made by calling
(703} 603-9230. Individuals reviewing
docket materials may copy a maximum
of 100 pages from any one docket at no
cost. Additional coples may be made at

a cost of $0.15 per page. In addition, the
docket index and some supporting
materials are available electronically.
See the SUPPLEMENTARY INFORMATION
section for information on accessing
electronic information.

FOR FURTHER INFORMATICN CONTACT: For
general information on RCRA, land
disposal treatment variances, and this
rule contact the RCRA Hotline, between
9:00 a.m. and 6:00 p.m. EST, Monday
through Friday, except Federal holidays.
The RCRA Haotline can be reached toll
free on (800) 424-9346 or, from the
Washington D.C. area, on {703} 412~
9810. Hearing impaired can reach the
RCRA Hotline on TDD (800) 553-7672
or, in the Washington D.C, area, on TDD
(703) 412-3323. For detailed
information on specific aspects of this
rulemaking, contact Elizabeth McManus
on (703) 308-8657.

SUPPLEMENTARY INFORMATION:

Accessing Today's Rule and Supporting
Information Electrenically

Today's final rule, its docket index
and the following supporting materials
are available electronically and may be
accessed through the Internet: To access
these documents electronically: "Use of
Site-Specific Land Disposal Restriction
Treatability Variances Under 40 CFR
268.44(h) During Cleanups” U.S. EPA
guidance memorandum from Michael
Shapiro, Director EPA Office of Solid

- Waste and Steve Luftig, Director EPA

Office of Emergency and Remedial
Response, fan. 8, 1997,

WWW. Http://www.epa.gov/epaoswer/
hazwaste/1dr/ldr-rule htm

FTP: ftp.epa.gov

Login: anonymous

Password: your Internet address

Files are located in /pub/epacswer/
hazwaste/ldr/ldr-rule.htm.
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I. Background

The essential requirement of the Land
Disposal Restrictions (LDR) statutory
provisions s that hazardous wastes

must not be land disposed until
hazardous constituent concentrations in
the wastes are at levels at which threats
to human health and the environment
are minimized, and land disposal is
otherwise protective of human health
and the environment. RCRA sections
3004 (d). {e}. (g) and (m): 56 FR at
41168, August 19, 1991, 62 FR at 26082,
May 12, 1997. These requirements
normally are satisfied by prohibiting
disposal of hazardous wastes until the
wastes' hazardous constituent
concerntrations reflect the performance
achlevable by the Best Demonstrated
Avatllable Treatment technology
(BDAT). 62 FR at 26062, May 12, 1997.
EPA recognized from the inception of
the LDR program, however, that there
would be circumstances when these
technology-based treatment standards
might not be either achievable or
appropriate. Accordingly, EPA adopted
a treatment varlance provision (cedified
in 40 CFR 268.44; 51 FR at 40605-
40606, Nov. 7, 1986) providing that:

Where the treatment standard is expressed
as a concentration in a waste or waste extract
and a waste cannot be treated to the specified
level, or where the treatment technology is
net appropriate to the waste, the generater or
treatment facility may petition the
Administrator for a variance from the
treatment standard. The petitioner must
demanstrate that because the physical or
chemical properties of the waste differs
significantly from the wastes analyzed in
developing the treatment standard, the waste
cannot be treated to [the] specified levels or
by the specified methods.

A treatment variance takes the form of
an alternative LDR treatment standard.
Nationally applicable variances and
site-specific variances that are approved
using rulemaking procedures are
codified in the Table to § 268.44, 40 CFR
268. 44(0). Site-specific variances that
are approved using non-rulemaking
procedures are not codified.

As set out in more detall in the May
12 notice, EPA has interpreted the first
sentence of the treatment variance
provision as creating twa independent
tests under which treatment variance
applications can he considered: first,
where the waste in question cannot be
treated to levels or by the methods
established in the rules; and second,
where such treatment may be possible
but is nevertheless ''not appropriate”,
62 FR at 26059, May 12, 1997. EPA has
further viewed the second sentence of
the treatment variance provision—
which refers to a demonstration that the
waste differs chemically or physically
from those the Agency analyzed in
developing the standard—as applying
only to the technical infeasibility part of
the standard. 62 FR at 26059, May 12,
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1997. However, EPA now recognizes
that the existing rule, as drafted, might
be read to require a demonstration that
a waste is physically or chemically
different along with a showing that it
cannot be treated to a specified level or
by a particular method whenever a
treatment variance is sought, including
situations where the otherwise
applicable treatment standard is
technically possible but, nonetheless,
inappropriate. This was not EPA's
intent, and EPA initiated this
rulemaking to remove any drafting
ambiguity in the rule.

IL. Clarified Standard for Granting
Treatment Variances

EPA is finalizing the proposed
amendment to the rule, with two
changes. First, EPA is clarifying the
situations under which treatment
varlances may be approved because the
otherwise applicable LDR treatment
standard is “inappropriate.” Second, the
Agency is adding language that
explicitly requires alternative LDR
treatment standards approved through
the treatment variance process to satisfy
the requirement that treatment
standards result in substantial treatment
of hazardous constituents in the waste
s0 that threats posed by the waste's land
disposal are minimized, and also
indicates that special considerations
may arise in satisfying this standard 1f
the waste is to be used in a manner
constituting disposal.

A. Clarification of "Inappropriate”
Standard

The Agency proposed amended
language simply stating that a treatment
variance could be granted if it is
“Inappropriate” to require treatment to

! EPA 1s also restoring language to 40 CFR
268.44(a} and (h) that was inadvertently deleted
when EPA proposed this clarification and redrafting
the introductions to both provisions, These changes
are made to restore the inadvertently deleted text
and to make the dtfference between natlonal and
site-speclfic varlances more clear, as follows. The
40 CFR 268.44(a} natlonal varlance is waste-
specific—It could apply to the same type of waste
at numerous sites, Natlonal variances are obtalned
by petitioning the Adminlstrator and, as set out in
40 CFR 268.44(b}, petitions are processed using the
procedures set out tn 40 CFR 260.20. The 40 CFR
268.44{h) varlance is site-specific—It applies only
to a certain waste generated at a particular site, Site-
specific variances are obtalned by petitioning the
Administratar, or the Administrator's delegated
representative, or an authorized state, Petitlons for
site-specific varlances are processed on a site-by-
site basis and are not required to be processed using
the procedures set out In 40 CFR 260.20. Further
explanation on this issue is included in the
Response to Comments Document for today’s action
In the response to comments submitted by the-
Department of Energy. EPA regards the restcration
of Inadvertently deleted language and the
assoctated clarificatlons as a technical correction
and may, thus, make the changes immediately in
this final rule.

the level or by the method set out in the
rules. 62 FR at 26081, May 12, 1997. In
the preamble to the proposal, the
Agency provided examples as to the
situations when application of the
otherwise applicable standard could be
inappropriate. 62 FR at 26059-26060,
May 12, 1997. In response to comment
maintaining that the rule language was
impermissibly open-ended, EPA has
decided to Include language codifying
more particularly when a standard
could be “inappropriate™. These
circumstances are drawn from EPA's
practice in applying the existing rule
and are consistent with the examples
discussed in the preambles to the
proposal and the HWIR-Media proposal.
61 FR at 18810, April 29, 1996.

The first circumstance is when
imposition of BDAT treatment, while
technically possible, remains unsuitable
ar impractical from a technical
standpoint. The chief example is when
a treatment standard would result in
combustion of large amounts of mildly
contaminated soll or wastewater. 55 FR
at 8760 and 8761, March 8, 1990; 61 FR
at 18806-18808, April 29, 1996 and
other sources cited therein, The same
reasoning could apply when media is
contaminated with metal contaminants
and also contains low levels of organic
contaminants. In such a case, it may be
inappropriate to require combustion
treatment of the organic contaminants
both because it may be inappropriate to
combust media generally and because it
may be inappropriate to combust wastes
where metals are the chief hazardous
constituent.2 Another potential example
of where treatment for arganic
contaminants may be technically
inappropriate s when & waste contains
low concentrations of non-volatile
organic contaminants (for example,
concentrations slightly exceeding a
Universal Treatment Standard) and the
waste, for legitimate reasons, has been
stabilized. If the mobility of the non-
volatile organic contaminants has been
reduced, it might be inappropriate to
require further treatment of the non-
volatile organic contaminants, Cf. 61 FR
at 55724, Oct. 28, 1996 where EPA made
a similar finding. Still another example
of a situation where the otherwise
applicable LDR treatment standard is
technically inappropriate could be a
case where BDAT treatment could
expose site workers to acute risks of fire
or explosion and an alternative
technology would not, 62 FR at 26060,

2 Although it should also be noted that it is often
routine and obviously appropriate to combust
organlc-contaminated hazardous wastes and to
stahilize the combustlon residues to reduce metal
mobility; see, e.g. treatment standards for F024
wastes {n 40 CFR 268.40.

May 12, 1987. In all these types of
circumstances, notwithstanding that it
is technically possible to achieve the
standard by using the best demonstrated
available technology, it could be
inappropriate to do so.

he second set of circumstances
where treatment to the limit of best
demonstrated available technology
might be inappropriate involves cases
where imposition of the otherwise
applicable treatment standard could
result in a net environmental detriment
by discouraging aggressive remediation,
The example EPA and authorized states
have encountered most often to date is
where federal rules allow the option of
leaving wastes in place,* and a facility
then has the choice of pursuing the legal
option of leaving the wastes in place or
opting to excavate thereby triggering
treatment to standards based on the
performance of best demonstrated
available technology, which can be very
expensive. 82 FR at 26059, May 12,
1997, and other sources there cited.* In
these circumstances, a treatment
variance can provide an intermediate
option of more aggressive remediation,
which may include substantial
treatment of the removed waste before
disposal of that treatment residue—a net
environmental benefit over leaving
untreated waste in place. 61 FR at
55720-22, May 12, 1997. In EPA's
experience, this situation often occurs
when BDAT treatment would require
that wastes be treated to achieve
constituent concentrations that fall
below protective site-specific cleanup
levels, thus increasing remediation costs
for treatment of excavated wastes. In
these instances, EPA has indicated that
consideration of a treatment variance is
typlcally warranted (because impaosition
of the otherwise applicable treatment
standard would discourage aggressive
remediation and is, therefore,
inappropriate} and that, if a variance is
approved, protective, site-specific
cleanup levels may be used as

3 Examples are where wastes can remain wlithin
an “area of contaminatlon™, where remedy selection
requirements allow a balancing of treatment and
containment strategles and where RCRA regulatlons
allow the option of closing a regulated unit with
wastes left In place.

4 Another recent example of such a treatment
varlance was granted to Dow Chemical Co. by EPA
Reglon V. [n this case, the company could legally
leave wastes within an area of contamination but
requested instead that the wastes be exhumed for
more secure disposal in a subtitle C landfill,
Viewlng this as a net environmental benefit, and
further finding that no other treatment but
combustion was avallable to reduce the relatively
low levels of hazardous constltuents (chlorlnated
dibenzo-dloxlns and furans), the Reglon found the
existing treatment requirement inappropriate and
granted the variance, Treatment Varlance for Dow
Chemlcal Co., June 10, 1897, Response to Comment
Document pp. 15-17.
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alternative LDR treatment standards.
See recent EPA guidance on LDR
treatment variances: Jan 8, 1997
memorandum, “'Use of Site-Speclfic
[.and Disposal Restriction Treatability
Variances Under 40 CFR 268.44(h)
During Cleanups’’ from Michael
Shapiro, Director EPA Office of Solid
Waste and Steve Luftig, Director EPA
Office of Emergency and Remedial
Response and information on
compliance with statutory provisions
for LDR treatment, below. In addition,
see "Hazardous Waste: Remediation
Waste Requirements Can Increase the
Time and Cost of Cleanups' U.S.
General Accounting Office, GAO/RCED-
98-4, October 1997.

EPA is accordingly codifying
qualifying language stating that
treatment variances can be granted
where the underlying standard is not
appropriate either because 1t is
technically inappropriate or because
requiring LDR treatment is
environmentally inappropriate in that it
could discourage aggressive
remediation.

Finally, it must be remembered that
this amended rule does not command
issuance of treatment variances any
more than the existing rule does. Like
the existing rules, the amended rules set
out circumstances when treatment
variances may be considered. The actual
determination of whether an otherwise
applicable LDR treatment standard is
“unachieveable” or technically or
environmentally 'Inappropriate” is a
fact-specific determination depending
largely on site-and waste-specific

‘circumstances.

B. Compliance With Statutory
Provisions for LDR Treatment

As stated in the proposal dll treatment
varlances must be consistent with the
root requirement of RCRA section 3004
{m): that treatment be sufficlent to
minimize threats to human health and
the environment posed by land disposal
of the waste. See 62 FR at 26060/1, May
12, 1997 (“alternative treatment
standards [established by a treatment
variance] must comply with the
statutory standard of RCRA section
3004(m) by minimizing threats to
human health and the environment”). In
order to ensure that there is no
ambigulty cver application of this
requirement in the context of alternative
LDR treatment standards developed
through the treatment variance process,
EPA is adding regulatory language that
explicitly requires the decision-maker to
determine that a revised treatment
standard is sufficient to minimize
threats posed by land disposal. Cf. 61
FR at 55721, October 23, 1996 {finding

that alternate standard in treatment
variance does minimize threats posed
hy land disposal). In making this
determination, however, EPA (or
authorized State) may consider risks
posed by land disposal not only of the
treated residue, but also the risks posed
by the continuation of any existing land
disposal of the untreated waste, that is,
the risks posed by leaving previously
land disposed waste in place. Thus, for
example, in a remediation setting, it 1s
appropriate (and likely necessary) to
consider risks posed by leaving
previously land disposed waste in place
as well as risks posed by land disposal
of the waste after it is removed and
treated. Cf. 61 FR at 55721, October 28,
1996 (fact-specific determination that
threats posed by land disposal are
adequately minimized when treatment
variance will lead to clean closure of
large surface impoundment, substantial
treatment of removed waste, and
disposal of treatment residue in a
subtitle C landfill) and 61 FR at 18808,
April 29, 1996, and other sources cited
therein (determination that the palicy
considerations which argue for BDAT as
the basis for technology-based standards
for as-generated wastes do not always
support a BDAT approach in the
remediation context).

In addition, when making a
determination as to whether the
statutory provisions for LDR treatment
have been satisfied, EPA may, of course,
condition any particular variance to
apply only in certaln circumstances if
the facts warrant. There is, at least, one
potentially recurring circumstance
when such conditioning may be
warranted for treatment variances.
Under current regulation, hazardous
waste-derived products can be used in
a manner constituting disposal provided
the waste meets the LDR treatment
standards. 40 CFR 266.23. The

- exemption was premised on findings

that hazardous wastes would meet
requirements reflecting rigorous
treatment which typically destroys,
removes, or immaobilizes hazardous
constituents to the limit of available
technology. 53 FR at 31198, August 17,
1988. In order to ascertaln whether this
exemption is still justifiable for wastes
which receive treatment varlances on
the ground that the treatment standard
is inappropriate, EPA 1s noting that as
part of a determination of whether
threats are minimized under the
circumstances, consideration should be
glven to whether this exemption should
continue to apply.® This would entail a

% As EPA explained In the May 12, 1997, Federal
Register notlce, however, remediation activities
nvalving replacement of treated solls or ather

fact-specific determination, and notice
as to how the determination might be
made would have to accompany each
such treatment varlance. For example,
in situations where the deciston-maker
determines that use of a product derived
from hazardous waste in a manner
constituting disposal would likely not
be adequately protective even if that
hazardous waste derived product
complied with an alternative land
disposal treatment standard established
through a treatment variance, the
treatment variance approval could
include a condition that restricted use of
the treated hazardous waste in a manner
constituting disposal.

EPA also notes that the Subpart CC
rules, relating to control of air emissions
from tanks, containers, and surface
impoundments managing hazardous
waste, state that if a waste has met the
LDR treatment standard set cut in 40
CFR 268.40 {the generally-applicable
treatment standards, normally the
Universal Treatment Standards), the
waste 1s not subject to further Subpart
CC controls.$ See 40 CFR 264,1082 (c}
(4) and 265.1082 (c) {4)) and 61 FR at
59941, November 25, 1996. The
limitation to wastes that have achieved
the generally-applicable treatment
standard in fact means that the
exemption is unavailable to wastes
recelving treatment variances that alter
the generally-applicable standards for
organic hazardous constituents. EPA 1s
confirming here that this literal reading
is intentional.

I1I. Responses to Comment

Most comments supported the
Agency's proposal, or suggested that
there was no need to clarify the
standard in the existing rule. The main
negative comment came from the
Environmental Defense Fund, raising a
number of points.

First, the commenter argued that the
Agency's own closure rules for
impoundments create the
environmentally adverse incentive to
leave wastes in place and thus create the
dilemma to adopt alternative treatment
standards. The comment urges

wastes onto the land is not a type of use
constituting disposal. The activity is a type of
supervised remediation, and 1s not the type of
unsupervised recycling activity cavered by the use
constltuting disposal provisions. 62 FR at 26063,
May 12, 1997,

6Tt should be noted that the Subpart CC standards
do not apply to waste management unlts used
solely for on-site treatment ar storage of hazardous
waste that Is generated as the result of remedial
activitles required by RCRA corrective action
authorities, CERCLA authoritles, or similar Federal
or State authorities. See 40 CFR 264.1080 (b} {5) and
265.1080 (b) (5).
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amendment of the closure standards for
impoundments.
hile it is correct that the closure

rules for surface impoundments (and
landfills) create more opportunities to
close with wastes left in place than do
closure standards for tanks, piles,
containment buildings, and drip pads,
EPA did not, and {s not, reapening any
of the closure standards in this
proceeding.” In developing the
standards for closure of surface
impoundments, EPA allowed the aption
of leaving wastes in place because of the
practical difficulties of removing large
volumes of waste from impoundments,
many of which had been operating over
long perlods of time, and the
recognition that, when properly capped,
some former surface impoundments can
safely contain wastes during and after
post-closure care. 47 FR at 32320 and
32321, July 26, 1982. EPA also required,
in the closure performance standards,
that releases must be minimized or
controlled at units where waste is left in
place. 47 FR at 32320 and 32321, July
26, 1982, In situations where such
minimization or control is not
achievable, the closure performance
standard would not be met and closure
with waste in place would not be
available under the regulations, In these
respects, EPA's closure regulations for
surface impoundments are identical to
thaose for landfllls, where waste is
purposefully disposed of in the land-
based units. EPA is re-evaluating the
relationship between requirements for
closure of regulated units, including
surface impoundments, and
requirements for RCRA corrective action
and will take this comment under
consideration during the re-evaluation,
In the meantime, the Agency
nevertheless intends to act now in arder
to assure that the treatment variance
option continues to provide a potential
intermediate alternative between full
removal of waste followed by treatment
to the extent of best dernonstrated
technology on the one hand and no
waste removal at all on the other,

Second, the commenter argued that
the circumstances under which
treatment variances could be approved
based on the “inappropriate” standard
were not adequately defined. The
commenter then went on to note that

?The rules for most regulated uniis in essence
requlre clean closure, with wastes being allowed to
be left in place only after a showlng that wastes
remalning after {nitlal removal and
decontaminatlon cannat be practically removed or
decontaminated, See e.g., closure standards for
plles in 40 CFR 265.258. The closure rules for
Impaundments and landfilis do not contain these
provisions, but rather provide alternative standards
for closing with wastes tn place or for ciean closure.
See, e.g., 40 CFR 265.228.

most of the situations in which the
Agency contemplated using the
“Inappropriate” standard occurred in
the remediation setting and suggested
that the Agency either walt until
completion of the angoing rulemaking
relating to management of contaminated
envirenmental media, or Hmit the scope
of the variance to remediation
situations.®

EPA has addressed the comments
regarding the specificity of the
"{nappropriate” standard by adding
clarifying language, based on discussion
in May 12, 1897 proposal, to the final
regulations as discussed above.
Regarding the second part of this
comment, EPA does riot believe it
should awalit the outcome of the HWIR-
Media proceeding to finalize the
clarifying amendment to the treatment
variance rules. EPA also notes that
nothing in this rule forecloses any of the
actions proposed in the HWIR Media
proposal, including further definition of
situations where treatment variances are
appropriate—for example, codification
of the type of "minimize threat"
variance determination discussed in the
HWIR-Media proposal. 61 FR at 18810-
18812, April 29, 1996. The Agency is
continuing to evaluate and review
comments on this part of the HWIR-
Media proposal.

The Agency s persuaded by the
commenter's observation regarding use
of treatment variances in the context of
remediation. Accordingly, in response
to this comment, EPA has chosen to
expressly limit approval of treatment
variances using the “environmentally
inappropriate” test to remediation
wastes. In this context, remediation
waste Includes all solid and hazardous
wastes and all media {including
groundwater, surface water, soils and
sediments) and debris, which contain
listed hazardous waste or which
themselves exhibit a hazardous waste
characteristic when such wastes are
generated during remediation, such as
RCRA corrective action, CERCLA
cleanup, and cleanup under a state-
program. This definition 1s consistent
with the existing definition of ‘
remediation waste in 40 CFR 260.10
except that it is not limited to wastes
generated for purposes of corrective
actlon under 40 CFR 264.101 or RCRA
Section 3008(h). Since site-specific land
disposal restriction treatment variances
will undergo review and approval by
either EPA or an authorized state, EPA
does not belleve it is necessary to limit

8EPA proposed regulations addressing
contaminated media at 61 FR 18780, April 29, 19596
and has not yet taken final actien on this proposal.

the eligible wastes to corrective action
cleanu{)s.

Finally, the commenter went on to
argue that the open-ended proposal
effectively reopened the question of
whether site-specific treatment
variances (40 CFR 268.44 {h)) could be
Issued without going through notice-
and-comment rulemaking, the argument
being that each such variance would
establish a new criterion for what "'not
appropriate” means.

{te-specific treatment variances can
be granted without using rulemaking
procedures, 53 FR at 31189-31200,
August 17, 1988. EPA did niot reopen
this issue in this proceeding, which just
is adopting clarifying amendments
which reflect EPA’s longstanding
practice and interpretation of the
treatment varlance rules. 62 FR at
26059, May 12, 1997. However, to
ensure there is no ambiguity over the
application of treatment variances, EPA
is restoring language to 268.44(h)
indicating that the alternative LDR
treatment standards established through
the treatment varlance process are site-
specific. This language has always been
part of 268.44(h) and was inadvertently
omitted in the proposal of this clarifying
rule. In any case, the amendment
adopted today contains explicit
qualifying language so that whatever
basis, if any, existed for the
commenter’s argument is no longer
present.

The same commenter, in oral
conversations with Agency officials as
well as in public comments, maintained
the importance of allowing opportunity
for public participation whenever a site-
specific treatment variance is being
considered, These opportunities are
already provided. The Agency stated in
1988, when adopting 40 CFR 268, 44(h),
"“[tlhe Agency agrees as a matter of
policy to allow opportunity for public
notice and comment prior to granting a
nonrulemaking variance from the
treatment standard. Because
clreumstances under which one might
apply for a site-specific variance vary,
vehicles for public comment will be
specified on a case-by-case basis.” 53 FR
at 31200, August 17, 1988. In response
to this commenter's concerns, however,
EPA has dectded to indicate in the rule
that opportunity for public participation
must be provided when granting or
denying any site-specific treatment
variance. In doing so, the Agency is
simply repeating in the rule what it
wrote in the August 1988 preamble. The
Agency does not view this step as
creating a new regulatory requirement
or altering existing practice and, by
adding the August 1988 preamble
language to the rule, is not intending to
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reopen the issue (settled in 1988) of
whether site-specific treatment
variances can be approved or dented
without geing through rulemaking
procedures.

IV. Withdrawal of Citgo Treatment
Variance

EPA granted a treatment variance to
Cltgo Petroleum on October 28, 1996 for
wastes presently disposed in a large
surface impoundment awaiting closure.
61 FR 55718, October 28, 1996. Because
the company had the legal option of
closing the impoundment with waste in
place (assuming the technical standards
for such closure could be justified), and
was virtually certain to pursue that
option if treatment of the waste to the
limit of best demonstrated technology
was required, EPA found that it was an
environmentally superior result to
assure clean closure and partial
treatment. Id. at 55721, The variance
was in essence used as an incentive to
assure aggressive clean closure and the
associated waste treatment. EPA, as part
of the May 12 notice, proposed to
reissue the variance under the clarified
regulatory standard. 62 FR at 26062-
26061, May 12, 1997.

Since the variance was granted, Citgo
has chosen to pursue the legal option of
seeking to close the impoundment with
waste left in place. Because of Cltgo's
decision, EPA believes there is no
longer any basis for the Citgo treatment
variance. If the company’s application
for closure in place is granted, the
variance {s moot. If the application is
not granted, then the company will have
to clean close the impoundment and 1t
will not be necessary to use the variance
to create a voluntary incentive for them
to do so. Thus, in either case, the basis
for pranting the variance no longer
exists. Accordingly, EPA is withdrawing
the Cltgo treatment variance in today’s
Notice. Cltgo is aware of the Agency's
thinking, has discussed the issue with
EPA, and agrees not to oppose
withdrawal of the variance.

V. State Authorization

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer and enforce the RCRA
program within the State. Following
authorlzation, EPA retains enforcerment
authority under sections 3008, 3013,
and 7003 of RCRA, although authorized
States have primary enforcement
responsibility. The standards and
requirements for authorization are
found in 40 CFR part 271.

Today's rule is being promulgated
pursuant to section 3004(m) of RCRA
(42 U.S.C. 6924(m)}, a provision added

by HSWA.. ® Therefore, the Agency is
adding today's rule to Table | in 40 CFR
271.1{j), which identifies the Federal
program requirements that are
promulgated pursuant to HSWA, States
may apply for final authorization for the
HSWA provisions in Table 1, as
discussed in the following section of
this preamble.

EPA originaily indicated that states
could not be authorized to review and
approve national treatment variances
pursuant to 40 CFR 268.44(a) because
such varlances could result in
nationally-applicable standards for a
new waste treatability group. 52 FR at
25783, July B, 1987. In the HWIR-Media
proposal, EPA clarified that states could
seek authorization to review and
approve site-specific treatment
variances pursuant to 40 CFR 268.44(h).
61 FR at 18828, April 28, 1996.

The site-specific variance provision is
less stringent than the generally
applicable LDR program (i.e., the
underlying treatment standard from
which a variance is sought}, Since
today's final rule clarifies the existing
regulations, for authorization purpases
it 1s considered as stringent as, but no
more stringent than the existing site-
specific variance regulations. Thus,
states are not required to adopt
regulations equivalent to 268.44 (h)
either in its current form or in the
clarified form promulgated today.
Although States are not required to
adopt regulations for site-specific LDR
treatment variances, EPA strongly
encourages States to adopt and become
authorized for the clarified standards
established today and is committed to
expediting the state authorization
process for this rule. In the meantime,
EPA will continue to review and
approve (as appropriate) treatment
variance applications in all States.

VL Regulatory Requirements

A, Regulatory Impact Analysis Pursuant
to Executlve Order 12866

Executive Order No. 12866 requires
agencles to determine whether a
regulatory action is “'significant.” The
Order defines a "'significant” regulatory
action as one that "is likely to result In
a rule that may: (1) have an annual
effect on the economy of $100 million
or mare or adversely affect, in a material
way, the economy, a sector of the
economy, praductivity, competition,

? Under RCRA section 3006(g) (42 U.S.C.
£926(g)). new requlrements and prohibitions
impased by HSWA take effect in authorlzed states
at the same time that they take effect in
unauthorized states. EPA Is directed to carry out
these requirements and prohlbltions In all states,
Including the issuance of permits, until the state Is
granted authorizatlon to do so.

jobs, the environment, public health or
safety, or State, local, or {ribal
governments or cormmunities; (2} create
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligaticns of
reciplents; or (4) raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.”

The Agency considers today's final
rule to be nonsignificant as defined by
the Executive Order and therefore not
subject to the requirement that a
regulatory impact analysis has to be
prepared. Today's rule clarifies and
codifies, in regulatory language, existing
EPA standards for the application of a
treatability variance where the treatment
standard is not appropriate for the
restricted waste subject to the standard.
Thus, because today's rule clarifies and
codifies existing EFA Interpretation of
the treatability variance provision, no
incremental costs are associated with
this rulemaking.

B. Regulatary Flexibility Analysis

Pursuant to the Regulatory Flexibility
Act (5 US.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996
ISBREFA|) whenever an agency 1s
required to publish a notice of
rulemaking for any proposed or final
ruie, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (i.e.,
small businesses, small organizations,
and small governmental jurisdictions),
However, no regulatary flextbiltty
analysis is required if the head of an
agency certifies the rule will not have a
significant adverse economic impact on
a substantial number of small entities,

SBREFA amended the Regulatory
Flex|bility Act to require Federal
agencles to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities. The following discussion
exglains EPA's determination.

PA has codified regulatory language
in today's rule that petitioners of
restricted wastes that wish to obtain a
treatment variance do not have to show
technical infeasibility when the
treatment technology is not appropriate
to the waste. This regulatory language
clarifies long standing and current
Agency interpretation of the 268.44 that
the two tests of technical infeasibility
and Inappropriateness are independent.
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(See above discussion and 61 FR 55718
at 55720-21, October 28, 1996; 53 FR at
31200, August 17, 1988; 55 FR 8666 and
8760, March 8, [990; 61 FR 18780 and
18811, April 29, 1996.) Because this
regulatory language codifies existing
EPA interpretation of current
regulations, it imposes no costs or
econamic impacts on small entities
applying for treatability variances.
Because this clarification does not
impose an adverse economic impact to
any small entity that {s either generatar
of restricted waste or an owner/operator
of a treatment, storage or disposal
facility managing such waste that is
petitioning the Agency for a variance
from the treatment standard, I hereby
certify that this rule will not have a
significant adverse economic impact on
a substantial number of small entities.
This rule, therefore, does not require a
regulatory flexibility analysis.

C. Unfunded Mandates Reform Act

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
prepare a statement to accompany any
rule where the estimated costs to State,
local, or tribal governments in the
aggregate, or to the private sector, will
be $100 million or more in any one year.
Under Section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
the objective of the rule and is
consistent with the statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly impacted by the
rule,

Because this regulatory language
codiftes current EPA interpretation of
existing treatability variance language
and thus imposes no costs, EPA has
determined that this rule does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to elther State, local, or tribal
governments in the aggregate. As stated
above, the private sector is not expected
to incur costs exceeding $100 million.
EPA has fulfilled the requirement for
analysis under the Unfunded Mandates
Reform Act.

D. Submission to Congress and the
General Accounting Offlce

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enfaorcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the

U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today's Federal Register. This rule is
nat a "major rule” as defined by 3
U.S.C. 804(2).

List of Subjects in 40 CFR Part 268

Environmental protection, Hazardous
waste, Reporting and recordkeeping
requirements.

Dated: December 1, 1897,
Carol M, Browner,
Administrator.

For the reasons set out in the
preamble, title 40, chapter | of the Code
of Federal Regulations Is amended as
follows:

PART 268—LAND DISPOSAL
RESTRICTIONS

1. The authority citation for part 268
continues to read as follows;

Authority: 42 U.S.C. 6905, 6912(a), 6921,
and 6924,

2. Section 268.44 is amended to revise
paragraphs (a) and (h), add paragraph
{in}, and remove paragraph (p) as
follows: '

§288.44 Varlance from a treatment
standard.

{2) Based on a petition filed by a
generator or treater of hazardous waste,
the Administrator may approve a
variance from an applicable treatment
standard 1f:

(1) It is not physically possible to treat
the waste to the level specified in the
treatment standard, or by the method
specified as the treatment standard. To
show that this is the case, the petitioner
must demonstrate that because the
physical or chemical properties of the
waste differ significantly from waste
analyzed in developing the treatment
standard, the waste cannot be treated to
the specified level or by the specified
method; or

(2) It is inappropriate to require the
waste to be treated to the level specified
in the treatment standard or by the
method specified as the treatment
standard, even though such treatment s
technically possible. To show that this
1s the case, the petitioner must either
demonstrate that:

{f) Treatment to the specified leve] or
by the specified method is technically
inappropriate (for example, resulting in
combustion of large amounts of mildly
contaminated environmental media); or

{i1) For remediation waste only,
treatment to the specified level or by the
specified method is environmentally
inappropriate because it would likely
discourage aggressive remediation.
£ * * * L

{h) Based on a petitlon filed by a
generator or treater of hazardous waste,
the Administrator or his or her
delegated representative may approve a
site-specific varlance from an applicable
treatment standard if: }

{1} It is not physically possible to treat
the waste to the level specified in the
treatment standard, or by the method
specified as the treatment standard. To
show that this is the case, the petitioner
must demonstrate that because the
physical or chemical properties of the
waste differ significantly from waste
analyzed in developing the treatment
standard, the waste cannot be treated to
the specified level or by the specified
method; or

{2) It is inappropriate to require the
waste to be treated to the level specified
in the treatment standard or by the
method specified as the treatment
standard, even though such treatment is
technically possible. To show that this
is the case, the petitioner must either
demonstrate that:

{i) Treatment to the specified level or
by the specified method is technically
inappropriate {for example, resulting in
combustion of large amounts of mildly
contaminated environmental media
where the treatment standard is not
based on combustion of such media); or

(11} For remediation waste only,
treatment to the specified level or by the
specified method is environmentally
inappropriate because it would likely
discourage aggressive remediation,

{3} Public notice and a reasonable
opportunity for public comment must
be provided before granting or denying
a petition,
£ L * * *

{m) For all variances, the petitioner
must also demonstrate that compliance
with any given treatment variance is
sufficient to minimize threats to human
health and the environment posed by
land disposal of the waste. In evaluating
this demonstration, EPA may take into
account whether a treatment varlance
should be approved if the subject waste
is to be used in a manner constituting
disposal pursuant to 40 CFR 266.20
through 266.23.

* * * * *

[FR Doc. 97-31914 Filed 12-4-97; 8:45 am)
BILLING CODE 6860-50-P
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SUBIECT:  Use of Site-Specific Land Disposal Resmiction Treatability Variances Under 40
- CFR 268.44(h) During Cleanups

FROM: Michae] Shapire, Directar

Office of Solid Wasre

Steve Lufiig, D;recwr f E ']

Office of Emergency and R.emedlal Response
TQ: RCRA/CERCIA Senior Policy Managers

RegionsI- X

This memorandum encourages appropriate use of site-specific land disposal restriction
(LDR) trearability variances under 40 CFR § 268.44(h) for contaminated soils ang other
materials managed during cleanups. In particular, this memorandum clarifies the minimum
requirements for allernarive weatment standards and outlines treatability variance procedures. Tt
builds oo Superfund LDR Guides 6A and 6B, “Obuaining a Soil and Debris Treatability Variance
for Remedial Actions and Obtaining 2 Soil and Debris Treatability Variance for Removal
Acrion,” publication pumbers 9347.3-0678 and 9347.3-0OB67S, September 1990 and the quick
reference fact sheet “Regional Guide: Issuing Site-Specific Treatability Variances for
Contaminared Soils and Debris from Land Disposal Restrictions,” publication number 9380. 3-
08FS, January 1992. .

- LDR Applicabiliry

The Hazardous and Solid Wasie Amendments (HSWA), enacted November 8, 1984,
largely prohibit land disposal of hazardous wastes. After a waste is prohibited from land disposal
the stanue provides two oprions: comply with a specified reammenr standard designed 1o
minimize threats 1o human health and the environment prior to land disposal or dispase of the
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waste in a “no migration” unit.! Land disposal includes any placement of hazardous waste into a
landfill, surface impoundment; waste pile, injection well, land wreatment facility, salt dome
formation, salt bed formation, or underground mine or cave. See, RCRA Section 3004(k).

Since 1984, EPA has developed LDR wreamment standards for all hazardous wastes listed
ar identified ar the 1ime HSWA was enacied and many hazardous wastes that have been
subsequently listed or identified (e.g., the new 1oxicity characteristic (TC) wastes). The Agency
recognizes, however, that in some cases these generally applicable LDR treanment standards will
be unachieveable or inappropriate. When a generally applicable LDR treatment standard is

" wnachieveable or inappropriate, a site-specific LDR weawbility variance offers an oppormunity 1o

comply with LDRs through development of an altemarive standard based on site- and waste-

~ specific characteristics. The Agency’s longstanding policy is that site-specific weatability

variances are generally apprapriate for contaminated soils; they also may be appropriate for other
wustes encounitercd during site cleanups, See, e.g., 55 FR. 8666, 8760-8761 (March 8, 1990); 58
TR 48092, 48125 (Seprember 14, 1993); 61 FR 18805-18808, 18810-18812 (April 29, 1936); 61
FR 55717 (Ocrober 28, 1996).

It is important to note that the land disposal restrictions apply only to hazardous wastes
placed after the effective date of the applicable land disposal prohihition. Norall materials
managed duripg a cleanup action are hazardous wastes and pot all activities conduered during a
cleanup action constitute placement. For example, EPA has interpreted placement 1o include
putting hazardous waste into a land-dispasal unit, moving hazardous wastes from one land-
disposal unit 1o another, and removing hazardous waste from the Jand, managing it in a separate
unit, and re-placing it in the same or a different land-disposal unit. Placement dees not occur

. when hazardous waste is consolidated within a land-disposal unit, when i1 is weated in sitw, or

when left in place (e.g., capped). See, e.g., 55 FR 8758-8760, (March 8, 1590).

When To Use Site-Specific Variances .

Site-specific LDR treatability variances generally do not require rulemaking for approval;
they are approved on a case-by-case basis in cansideration of site- and waste-specific
circumstances and conditions. A site-specific variance may be approved when the properties of

" the waste at issue are physically or chemically different from the properties of the wasies

evaluated in establishing the generally applicable weaument standard and, as a result, the
generally applicable standard cannot be achieved. A site-specific variance may also be approved
when the generally applicable treatment standard is based on a Best Demonstrated Available
Technology (BDAT) that is inappropriate for the waste in question. See, 268.44(h) and 61 FR
55717 (Octaber 28, 1996).

'Ane ngm:wn unit is 8 aait from which there will be no migration of hazardous constinuents for as Jong as the

waste placed in the unit remains hazardous. See, RCRA Sectiens 3004(d), {2), (£X5).
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Common cleanip situations which may prompt considerarion of 2 site-specific
weatability variance include:

Cleanup of comaminared soils where the generally applicable land disposal
mrearment standards are based on combustion.  For large quantiries of
conraminated soils with relatively low concenmrations of hazardous constituents,
EPA generally considers wreament standards based on combustian inappropriate.

Cleanups where bench or pilor scale studies indicate thar the generally applicable
land disposal rreamment standard cannot be achieved.

Cleanup of old sludges inirially placed prior to the effecrive daxe of land dispasal
prohibirions. In some cases the physical or chemical campositon of sludges
become significantly altered upon prolonged exposure vo: namural sunlight, acidic
rainfall, weather cycles (such as freeze-thaw) and inousion, commingling, or
chemical reaction with rainfall, soil, windblown dirt and/or other co-dispased
wastes. These types of exposure can result in changes in composition throngh:
evaporation or migration of volatiles, sunlight induced polymerization of
arganics, lime stabilization (i.e., self-cementation), photodegradation, namiral
biodegradation, hydrolysis, and even elecrrolytic oxidaton/reduction reactions.
As a result, weathered sludges ofien no langer have the physical or chemieal
camposition of newly generated sludges and a mweatability vanance may be
warranfed.

Cleanups where, due o site-specific circumsrances, compliance with the generally
applicable land disposat rrearment standard wowld result in a net environmental
derriment, for example, by discouraging cleanup. In some siniatians, legal and
protective cleanup alternarives involve the choice berween remedies that require
compliance with LDR weatmem standards developed for as-generated wastes and
remedies that do not (i.e., remedies that rely on containment). When application
of the generally applicable weamment standard provides an incentive for remedies
that, while permitied under applicable law, are less aggressive (and, potennially,
less protective over the long term) than aliernatives, the generally applicable
standard may be considered inappropriate. Note, many of these remedies will
include some form of earment; however, it might not be the weatment preseribed
for as-gensrated wastes, See, e.g., 61 FR 55717 (Ociober 28, 1996) where EPA

" approved altemarive reatment standards, in part, because imposing the otherwise

applicable standards would have resulted in a nes environmental demiment.
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Alternative Treatment Standards

All alternative LDR weatment standards must sarisfy the staturory requirement of RCRA
3004(m) by minimizing threars to human health and the environment. In many situations, .
protective, risk-based, site-specific eleanup standards established in the conrext of an Agency-
overseen cleanup will meet this “minimize threar” standard and may be used as aliernarive ,
treamment standards. In other situations, altemarive weament standards may be established on a
1echnalogy basis.?

Risk-hased aliernative treatment standards established in the context of an Agency-
overseen cleanup should consider EPA guidance on risk-based cleanup standards. EPA has
interpreted protective cleanup standards 1o include risk-based media cleanup standards thar are
within the 1010 10 risk vange for carcinogens and result in a hazard index of one or less for
canstituents with non-caroinogenic effects. Protective, risk-based, site-specifie cleanup standards
can be based on generally available constituent concenwation standards {e.g., MCLs and many
state cleanup standards) or they may be developed for an individual site (e.g., through a site-
specific risk assessment). Alternative treatment standards established on a rechnology basis are
most ofien based on site-specific weatability data or an a “substantial weatment” standard. For
example, 90 per cent reduction in constirient concenmations is generally considered substapiial
weatment. '

For contaminared soils, the Superfund LDR Guides 6A and 6B, “Obtaining a Soil and
Debris Treatabiliry Variance for Remedial Actions and Qbtaining a Soil and Debris Treatability
Variance for Removal Action,” publication numbers 9347.3-Q67S and 9347.3-OB67S,
Seprember 1990 provide suggested copstituent copcentration ranges and per cent reduction
1argers that may be used as puidance when establishing alternative LDR treatment standards for

~ contaminated soils’ When using the constituent concentration ranges or per cent reduction

targers from the 6A/6B guidance, the Agency should be prepared to supporn application of these
standards on a site-specific basis. As with applicanon of any Agency guidance, application of
the constiruent concentration ranges or per cent reduction targets from the 6A/6B guidance could
be questioned by facility owners/operators or by the public; the Agency must be prepared to
respond to these comments and justify application of any guidance 1o site- and waste-specific

% The ability 10, as appropriate, use site-specific, risk-based cleanup levels as altiemarive LDR treamment
standards does not affect the Agency’s other remedial expecrations, for example, thar reamuent will be uscd to address thc

principal threats pased by a site whenever practicable.
3 Note that pratective, risk-based eleanup standards that are developed based on site-specific conditions may be
either higher or lower than the constituent concantration ranges or per-cent reduction targes from the 6A/6B guidance. In

addition, while debris are soll eligible for site~specific rrambility variance, such variancss are no longer presumed 1 be
appropriate. LDR weament standards specific 1o debris were promulgated August 18, 1992 ($7 FR 37194).

4



circumstances.
Constituents Subjeer to Treatment

Unless the generally applicable LDR treatmens standard will be met, aliernative
reatment standards must be set for each consntuent subject to weanment: Constituents subject 1o
wreatment are, for listed wastes, the constituenss for which weapment standards are specified in 40
CFR 268.40 and, for characteristic wastes, the characieristic constinieny and any underlying
hazardous constituents present at concenrations greatey than the Universal Treamment Standards
(UTS) specified in 40 CFR 268.48. For example, a waste that fails the toxieiry characteristic
leaching 1est for benzene bur also contains other organic hazardous constituents such as toluene,
ethyl benzene, and xylene must meet treatment standards for both the benzene and the ather
hazardous constiruenis.! Note that, when testing characteristic waswe 1o determine constimenss
subject 1o weatment, individuals do not necessarily have 10 test for every coastiuent with a

‘unjversal reamment standard; thcy may limit 1esting 10 canstituents that are reasonably expected
1o be present.

Multiple Contaminauts

It is not automatically necessary 1o frear all constituents subject to treatment in order 1o
satisfy RCRA Secrion 3004(m). Just as same industrial wastes are generated with concenmarions
of constituents subject to wearment that are below the applicable land disposal reamment
standards, some wasies generated during cleanup may contain concenmations of hazardous
constituents that are beloaw land disposal reamment standards established in a site-specific
meatability variance. It is comman for cleanup wastes 1o confain mixtures of many different
Kinds of hazardqus consttuents ar widely varying concentranions. Often, these combinations of
constiments oF constituent concentrations are different from the constituents combinarions and
concentrations typically found in as-generated wastes that carry the same waste code or exhibit
the same hazardous characteristic and treatment of all constituents subject to treatment may not .
be required 1o sarisfy RCRA Section 3004(m).

In some of these cases, a wearability variance mighr establish altemarive treatment
standards for some constiuents subject to treatment, but not pthers (i.e., campliance with the -
otherwise applicable weamment standard might be required for some constituents). In other cases,
a reatability variance might require treatment 1o meet altemative LDR wearment standards for
some constituents subject to weamment while for others it might be determined that no reatment
is necessary 10 comply with LDRs. For example, a waste might be characteristic for benzene and

4 Nore, cx::ndmg the obligation to freat for undalying huzardous constimsents to TC meral wasie was discussed
in 60 FR 43654, August 22, 1995. The proposal has not been finalized.
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contain low levels of toluene, ethyl benzene, ar xylene. Depending on the concentrations of the
individual constituents, reamment might be required for the benzene, and protective, risk-based
alternative weamment standards for the minor contaminants might be established such thar
treatment to comply with LDR standards was not requived (i.e., where the inital constinuent
concentrerions are ar or below the risk-based standard). Similarly, a eleanup waste might fail the

" toxicity characteristic leaching test-for a metal contaminant and also contain low levels of

organic contaminants. Treatment to the generally applicable LDR weanment standards might be
required for the TC metal, but protective, risk-based alternative LDR treaunent standards for the
organics mighs be established ar or above the initial constiment concentrafions, making treatment
of the organics unnecessary.?

Variance Procedures

In states authorized 1o issue site-specific LDR reatability variances, applications should
be submited 1o the state hazardous waste program director, or other official designated by the
state. In states that are not authorized to issue these variances, applications should be submined
10 the EPA Regional Administrator or 10 the appropriate delegated official within the Region. All
applications should include informarion required by 40 CFR 260.20(b)(1) - (4} and information
documenring compliance with the waste analysis requirements of 40 CFR 268.7.

Applications for site-specific LDR weatabiliry variances will likely require less detail and
rigorous analysis than applications for generically applicable variance (e.g., ralemaking variances -
under 268.44(a)); however, if necessary EPA can use 40 CFR 268.44(]) to request additonal
information to support a given application. All approvals should emphasize thar the variances
are site- and waste-specific in nature and do not apply to any other site or waste.

Whenever passible, the decision 10 approve a site-specific LDR weatability varjance
should be integrated into other cleanup decision documents (e.g., RCRA Starement of Basis,
CERCLA Record of Decision, siate corrective acnon order). As a maner of Agency policy, site-
specific LDR weatability variances should underga public notice and opportunity far comment
before approvel. See, 53 FR at 31200 (August 17, 1988). Similar to the decision 10 approve a
variance, whenever possible, public notice and oppormnirty for comment for site-specific LDR

‘weatability variances should be combined with other public notice and oppornunity for comment

activities that occur during Agency-overseen cleanups (e.g., the public notice and opparminity for

. comment assaciared with a CERCLA proposed plan or approval of a corective action remedy).
~ In the limited circumsiances where it is not possible to combine public norce for site-specific
. LDR weatability variances with other public notice oppormuniries, public notice and opparnumity
for comment showld be provided cansistent with the program goals of full, fair and equitable
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puhlic participation. WHiile 2 variance applicarion is pending the applicant must comply with all
applicable land disposal restrictions and requirements (40 CFR 268.44(1)).

As discussed in the National Contingency Plan (55 FR 8760-8762) and the Syperfind
LDR 6A and 6B guides, EPA presumes that site-specific LDR treatability variances may be
granted for contaminated soils; therefore, applications for 3 site-specific LDR wearability -
variance far soil do not have to documerit thar the generally applicable LDR treatment standards
are unachievable or inappropriate.® However, applicants should include informatien
documenting the basis for their application supporting applicarion of the soil presumption 1o their
site- and waste-specific circumstances. Applicarions for site-specific LDR weatability variances
that address cleanup wastes other than soil should include information documenting that either
(1) the waste a1 issue is significantly different from the waste evaluated for the generally
applicable treatment standard and, as a result, the regulated constiruents cannot be treated 1o the
specified levels or (2) the generally applicable standard is based is not appropriate. Applications
should include 3 statement, signed by the applxcant, certifying that the informaton in the
apphcanon 1s true and correct.

Delegation

The aunthority to approve site-specific LDR weansbility variances for contaminared soils
was delegared 10 Regional Administators in Delegation 8-45-B. For CERCLA removal actions
and acrions under the solid waste disposal act (which includes RCRA), the authority can be
further delegated 10 regional Division Directors. The authority 1o approve site-specific LDR
treatability variances for one-time anly cleanup wastes (non-soil or debris wastes, i.e., sludges
managed as part of a cleanup) is under consideration for delegation o Regional Administrartors.
(See proposed delegation 8-45-C.)

While the authority 1o approve site-specific LDR meatability variances will rest with the
Regions and states, we encourage you to work together and with EPA Headquarters to maintain a
national dialogue on variance issues. In particnlar, we request that Regions (and authorized
states) share information on critical or precedent setting variances so we can all benefit from your
experiences and so We can assive that issues of national scope or consistency are equirably
resolved. This informarion could be shared ar narional and regional meetings or through other
networkmg opportunities.

¢ Of course, if a commenter on any given site-specific wearabiliry variance challenges the presumption, the
Agency must address these camments on 2 site-specific basis, for exampir, by amculanng the site-specific conditians that
suppart the presumption, in response. .
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State Authorization

EPA has recently clarified its policy on state autherization for site-specific LDR
rearability variances and is actively encouraging states 1o seek authorization for and integraie
appropriate use of these variances in their cleanup programs. See, 61 FR18828 (Apnil 29, 1996).
Additional information an state-authorization will be provided in an upcoming updare to the
State Program Advisary. B

Diselaimer

This document provides guidance to EPA and State personnel on how to best implement
RCRA and EPA’s regulations on site-specific weatahility variances 1o facilitare appropriate use
of these variances, especially as part of Agency-overseen cleanups. I also provides guidance 10
the public and the regulated communiry on how EPA. intends 1o exercise its discretion in
implementing these reguladons. This document does not, however, substitute for EPA’s
regulations, nor is it a regulation j1self. Thus, it cannot impose legally binding requiremnents on
EPA, Stares, or the regulared community, and may not apply 10 a particular simarion based on
specific circumstances. EPA may change this guidance in the fumure, as appropriare.

Summary/Additional Information

Sire-specific LDR weatability variances are an important 100l 10 ensure compliance with
appropriate LDR weammen: standards. They can be especially useful where application of the
generally applicable standard ean serve as a disincentive towards aggressive cleanup. We
encourage you 1o continue 10 integrate site-specific LDR wearability variances into your cleanup
activities and to support the use of these variances into state programs. For additional
information, please contact Blizabeth McManus or Shaun McGarvey at (703) 308-8657 and
(703) 308-8603, respecrively. |

¢e:  Jim Berlow, OSW
Susan Bromm, OSRE
Elizabeth Cotsworth, OSW
Matthew Hale, OSW
Peter Neves, QSRE
David Nielsen, OER
Bruce Means, OERR
Dawn Messter, 0GC
Lary Reed, OERR
Steve Silverman, 0GC
Larry Srarfieid, OGC



Jim Thompsen, ORE
Jim Woolford, FFRRO
Regional RCRA Branch Chiefs
" Regional CERCLA Branch Chiefs
Tom Kennedy, Association of States and Territorial Solid Waste Management Officials
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Monday
April 29, 1996

Part 1l

Environmental
Protection Agency

40 CFR Part 260, et al.

Requirements for Management of
Hazardous Contaminated Media;
Proposed Rule
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and would not go into effect unless and
until a State adopted and became
authorized for them. Normally, less
stringent HSWA requirements
automatically take effect in non-HSWA
authorized States. However, the Part 269
LDR treatment requirements would not
take effect because they apply onty to
cleanup wastes addressed under a Part
269 program. Thus, they would become
effective in non-HSWA authorized
States only when such States obtain
authorization to run a Part 269 program.
States authorized for the LDR program
that choose to obtain HWIR-media
authorization, would have to adopt
requirements that would he at least as
stringent as the LDR requirements
specified in Part 269. States that seek
LDR authorization after promulgation of
final HWIR-media regulations would
have to adopt requirements no less
stringent than the existing (non-Part
269) Federal LDR program, If they chose
not to seek authorization for today's
HWIR-media requirements.

Media treatment variances, Under
current regulations at 40 CFR 268.44,
EPA may grant waste- or site-specific
variances from treatment standards in
cases where it can be demonstrated that
the treatment standard is inappropriate
for the waste, or that the waste cannot
be treated to specified levels, or treated
by specified methods, Today's proposed
rule would retain the availability of
treatment variances in the
implementation of the HWIR-media
program, and establish HWIR-media
specific treatment variance procedures
for media managed under Part 269. The
Agency is clarifying today that States
could seek authorization for both the
site-specific treatment variance
procedures in 40 CFR 268.44, and the
HWIR-media specific treatment variance
procedures proposed in Part 269, EPA is
aware that some States, especially States
that chose to adopt the Federal LDR
program by reference, could have
already receilved authorization to issue
site-specific LDR treatment variances
under 40 CFR 268.44. Because there has
been some confusion about this issue,
and because EPA's current proposat
would encourage States to become
authorized for treatment variances, EPA
requests the States to note in their
HWIR-media pragram revision
application, or other authorization
application, or in official
correspondence, whether or not they
believe that they have been authorized
for site-specific LDR treatment variances
under 40 CFR 268.44. EPA would then
evaluate that aspect of a State submittal
to confirm the State's authorization for
treatment variances. EPA requests

comments on this proposal, especially
from States that believe they are already
authorized to approve LDR treatment
variances.,

CAMU revocation. EPA is proposing
today to revoke the CAMU regulations
at 40 CFR 264.552 and to "grandfather”
CAMUs approved prior to the
publication date of the final HWIR-
media rule, Since revocation of the
CAMU regulations would remove that
option at the Federal level, even States
that have adopted CAMU regulations as
a matter of State law and/or become
authorized for CAMUs would be
blocked from approving new CAMUs by
this date, when these more stringent
Federal rules would go into effect. Of
course, States could still use their
CAMU regulations for non-hazardous
wastes at thelr discretion, or for media
that do not contain hazardous wastes
(and that are not subject to LDRs).

In order to ensure that requirements
for “'grandfathered” CAMUSs remain
enforceable, States that have already
been authorized for the CAMU
regulations, and that choose to
grandfather CAMUSs, should retain thelr
CAMU regulations {for those
grandfathered CAMUSs) until those
CAMUs have expired or are terminated.
States would be required, however, to
make clear that existing State CAMU
regulations would not be used to grant
any new CAMUs for management of
Federally hazardous waste after the date
of publication of the final HWIR-media
rule,

c. Examples. The following examples
illustrate the effect of today’s proposed
rule in authorized States.

Example One: The State has received final
base program authorization but has not yet
been authorlzed for the land dispasal
restriction program.,

Because the State has recelved final base
program authorization, and the pre-HSWA
HWIR-media regulations proposed today are
less stringent than the existing program, the
pre-HSWA HWIR-media regulations would
not be effective in the State unless and until
the State adopted and became authorized for
them,

Since EPA would still be implementing the
LDR program {n the State, the Part 269 LDR
treatment requirements for hazardous
contaminated media and treatment variances
for contaminated media would be effective
immediately upon approval of the State's
HWIR-media program, and would be
implemented by EPA until the State received
the necessary LDR program authorization, On
the other hand, the new remedlation pile
provisions would become effective
immediately in non-HSWA authorized
States, because they are HSWA requirements
that are not specific to the Part 269 program.

Example Two: The State has received final
base program authorization, and is also
authorized for the land disposal restriction
program through the Third Third LDR rule,

Since the State has recelved final
authorization and the pre-HSWA HWIR-
media regulations proposcd today are less
stringent than the existing program, the pre-
HSWA HWIR-med!a regulations would nat
be effective unless and unti] the State
adopted and becarme authorized for them, as
discussed In example one. Similarly, since
the State would be authorized for the land
disposal restriction program, and the
remediation plle provislons (which are
considered HSWA provisions because they
affect LDRs) proposed today are considered
less stringent than the existing LDR program,
the remediation pile provisiens proposed
today would not be effective in the State
unless and unti] the State adopted and
became authorized for them.

For the less stringent Part 269 treatment
standards, as explained In example one,
these would not become effective in the State
until the State chose to adopt a Part 269
program. Because the State would already be
authorized for a sufficient LDR program, the
State could also be authorized to run the LDR
program of the HWIR-med!a program,

Example Three: The State is authorized for
the corrective action management unit rule.

The CAMU revacation provislon proposed
today is the only provision that is more
stringent than the existing Federal RCRA
program and, therefore, mandatory for States
to adopt. In addition, because revocation of
the CAMU regulations would remove that
option at the Federal level, even States that
have adopted CAMU regulations as a matter
of State law would be blocked from
implementing those regulations when more
stringent Federal rules take effect (date of
publication of final HWIR-media rule).

8. Request for Comment on EPA's
Approach to Authorization

EPA requests general comments on
the approach to authorization outlined
in today's proposal. In addition, as
discussed above, EPA specifically
requests comments that address the
following issues and areas:

a. The use of differential authorization
procedures for State program revisions,
and whether the Category 2
authorization procedures discussed
today would sufficiently recognize the
sophistication of State programs while
maintaining an appropriate level of EPA
review, EPA 1s specifically interesied in
the ability of these procedures to
adequately address evaluation of a
State's capability to implement any
glven program revision;

b. The effect of differential
authorization procedures, if any, on
State’s and EPA’s ability to cluster
authorization applications (i.e., the
ability to prepare and review program
revision applications that address more
than one rule at the same time);

¢. Whether the Category 2 pracedures
discussed today would be appropriate
for authorization of the HWIR-media
regulations, and other types of
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wastes would be indigenous to metal
recovery processes. K051 wastes are
generated-by the same type of furnace
that recovers the K061 dust, furnaces
from both the steel industry and the zing
smelting industry are part of the same
generic SIC code 332, and the dusts are
similar in composition to the virgin ores
customarily smelted in zinc smelting
furnaces. Not only are the zinc levels the
same as found in virgin ores [15%
minimum), the other toxic metals (lead ™
and cadmium) are also present in zine
cres in comparable concentrations.
Hazardous waste K089 is even more
clearty indigenous to the secondary lead
smelting process since it is gererated
directly by the secondary lead process
and contains no toxic constituents not
already present in the normal feed
material to the secondary lead smelting
furnace. :

it therefore appears to the Agency
that these two hazardous wastes would
be considered to be indigenous to the
respective metal recovery process under
any of the definifions that EPA is
considering. Because It appears at this
time to be clear that under any ultimate
regulatory regime these wastes would
be indigenous, then the derived from
rule would not apply to any of the
wastes generated by the metal racovery
pracess. Consequently, the treatment
standards EPA is establishing today for

- K061 and K069 do not apply to waates

from the metal recovery processes
because, by virtue of the indigenous
principle, the derived from rule would
not apply to these processes (Le., the
residuals from such processes would not
be derived from a hazardous waste].

X Nonrulemaking Procedures for Site-

Specific Variances from the Treatment

Standard <

In the November 7. 1985 final rule (51
FR 40572), the Agency established a
procedure for obtaining a variance from
the applicable treatment standard (40
CFR 288.44). Use of this variance was
envisioned in casas where restricted
hazardous wastes differ significantly
from the wastes evaluated in setting

" treatment standards and, as a result,

‘cannot be treated to meet the applicable
treatment levels or where the
technology used to establish the ,
treatrnent level is not appropriate to the
waste. The request for this treatability
variance must demonstrate, among other
things, that the waste is significantly
different from the wastes evalnated in
establishing the treatment standard and
cannot be treated in compliance with
the applicable treatment standard. Prior
to today's final rule, the section 268.44
variance procedures were available only
through a rulemaking that would amend

the regulatory treatment standards each
time & variance was granted.

Today's find] rule amends § 268.44 by,
adding procedures for requesting a site-
specific variance from the treatment
standard. As explained below,

‘opportunity will be provided for public

cotnment on site specific variances.
1. Background

On September 5, 1988, the Agency
published a Notice of Availability of
Data (51 FR 31783). The notice requested
comments on whether EPA should have
a variance from the generally applicable
treatment standards, and the procedures
under which such variances should be
processed. Commenters generally
supported allowing variances from the
treatment standard. Furthermore, in the
context of today's modification, some
comrmenters, while recognizing EPA's
authority to grant variances through
rulemaking procedures, supported the
use of nonrulemaking procedures.
Because there was insufficient time to
fully consider all issues relating to the
variance procedure before the
November 7, 1986 rule was promulgated,
only a procedure for obtaining a
variance from the treatment standard
which required rulemaking was
gstablished {51 FR 40572); however, the
Agency noted its intention to raise the
nonrulemaking variance issue in the
future.

The Agency requested comment on
severzl mcdifications of the variance
procadure in the December 11, 1986
Cazlifornia list land disposal restrictions
proposal (51 FR 44729). Specifically,
comment was requested on the
advisability of allowing nonrulemaking
procedures and on the applicability of
such procedures. Commant was also .
requested on establishing a deadiine for
variance applications, on provisions for’
public comment, and on the criteria for
granting nomrulemaking variances,

Nonrulemaking variance procedures
were again presented for public
comment in 2 Notice of Availability of
Deta published on Augnst 12, 1987 (52
FR 30038). It was noted that the July 7,
1987 California list final rule (52FR
25780) set forth a treatment methad
equivalancy petition (40 CFR 288.42) that
need not be processed through a formal
rulemaking in cases where the relief
sought would not have generic
applicability and effect In the August 12
Notice, EPA solicited further comment
on the advisability of applying the same
reasoning to the site-specific variance
from the treatment standard so that
formal rulemaking procedures are not
mandated. .

2. Major Comitents

The Agency received several
comments addressing various aspects ¢
establishing a nonrulemaking procedure
for site-specific variances from the
treatment standard. The majority of
commenters supported the
establishment of nonrulemaking
procedures; their arguments werea based
on the need for streamlined procedures
sa that variances may be reviewed in a
timely manner. Several commenters
suggested that a site-specific
nonrulemaking variance could be
included in the permitting process, thus
offering an opportunity for public
comment One commenter cited the
Supreme Court's decision in Chemical
Manufocturers Association v. NRDC,
470 U.S. 116 (1985), as support for EPA’s
gutharity to use a streamlined variance
procedure, On the other hand, two
commenters expressed concerns about
utilizing nonrulemaking procedures. One
commented that EPA had the authority
to grant variances from the treatment
standard, but stated that all petitions
must be subject to public review and
comment before they are granted. The
sther commenter strongly opposed the
Agency's proposed approach, arguing
that nonrulemaking procadures violate
RCRA sectons 3004(m), 7004, and 7006,

3. Agency Response and Summary of
Todzy's Approach

The Agency believes that
nonrulemaking procedures for the
variance from the treatment standard
are rot precluded by the statute in cases
where such a determination is site-
specific, having no generic applicability
and effect. The Agency is taking this
position for a number of reasons. First,
since a generator-specific treatability
variance would not be of general
applicability and effect, such
administrative action would not be a

" pule requiring utilizatfon of the

Administrative Procedure Act informal
rulemaking procedures. Second., to the
extent that section 3004(m) creales an
independent requirement of rulemaking
procedures, this requirement is satisfied

* by tbe initial rulamaking in which the

BDAT treatment standard is

astablished: In this regard, the Agency
notes that there are numerous instances
where a statyte requires that a generally
applicable standard be established by
regulation, but that variances from that
standard need not be establighed via = |
rulemaking, Under RCRA. for example,
EPA tmust use rulemaking to establish
generally applicable standards for
treatment, storage, and dispasal.

. facilities (RCRA section 3004(a)). EPA,
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howevaer, has also established variances

“ ‘com certzin of these generally

pplicable requirements which can be
Jracted by means other than
rulemaking—-for exampie, the variance
from the secondary containment
requirement for hazardous waste tanks
is implemented by nonmlemaking
procedures, (See § 264.193 (g} and (h)).
Under the Clean Water Act, EPA is
required to establish generaily
applicable efluent limitztion guidelizes
and standards by regulation, but for
years has had in place 2 fundamentally
different factors variants from these
standards that was implemented by
neonrulemaking procedurss, This
Fundamentally Differsnt Factars
variance is now codified in the 1987
amendments to the Clean Watar Act,
secton 301(n]}. In the land disposal
restrictions rules themselves, EPA
adopted nonrnlemalking procedures for
processing demonstrations of
equivalency to a specified BDAT
methed. [See § 268.4200)).

In fact, it appears that at least in
RCRA., where Congress meant to
preciude the Agency fom using
nomrulemaking procedures when
graating variances, it said so explicitly.
{See RCRA secHon 3001(f)) that mandates

- use of informal rulemaking procedures

“Ir processing dalisting petitions.) n
Jther contexts, most notably RCRA
sectons 3004(0)(2) and 3005(j} (2), (3}
{4}, and (13), Congress itself explicitly
authorized nonruiemaking procedures
for granting other types of variances, It
thus appears to the Agency that the brief
reference to “regulations” in section
3004{m)(1] does not preclude the use of
pnq.rulemaking proceduras to grant
individual vatiances to an already
promulgated treatment standard.

Therefare, today's final rule
promulgates madifications to 40 CFR
288.44 that allow a site-specific variance
from the treatment standard, having no
generic applicability and effact. to be
granted through nonsulemaking
Procedures. The Agency agrees as a
matter of policy to allow apportumity for
public notice and comment prior to
granting a nonrulemaking variance from
the treatment standard. Becanse
Circumstances under which one might
apply for a site-specific variance vary,
vehicies for public comment will be
gpecified on a case-hy-case basis.

The Agency received no requests for
variances from the treztment stzndards
promulgated in the salvents and dioxins
HAnai rule or the Californla list final rule.,

-is difficult to predict how many
tequests for variances from the
treatment standard will be received as a
result of today's final rule. Therefore,

the Agency is not establishing a specific
format for the variance or spacifying
vehicles for providing pablic comment at
this time. Since the goal of granting site-
specific variances from the treatment
standard through nonrniemalking
fhrcceduzs i:nt]:l: ﬁlt:sslamlm’ e éhafproc:bss.
e Agency will likely provide for public
comment through existing public
participation vehicles such as permit
applications or modifications, CERCLA
Remadial Invastigation/Feasibility
Study documents, or other relevant
procedires as appropriate. In cases
when there is no existing proceading
which provides the opportunity for
public participation. EPA will provide
oppartumity for notice and comment
through publicaticn in local newspapers,
by radio broadcast, ar through ather
media, similar to the variance
procedures already in place under
§ 260.23, If necessary, the Agency will
issue guidance at a later date on the
format for an application and will
specify procedures for public comment.
The criteria by whick a
nonrulemaking site-specific varance
from the treatment standard will be

. evaluated remain the same as those

previously promulgated. The
demonstration should be made that the
waste is significantly different from the
wastes evaluated in establishing the
treatment standard and cannot be
treated in compliance with the
applicable treatment standard. Ona
stte-specific basis, it may be pessible to
determine that BDAT treatmentis
inappropriate for a particular waste
stream. For example, incineration of
large volumes of contaminated soil
under certain site-specific conditions
may be found to be inappropriate
treatment. Such an assertion should be
supported by analytical data and
treatability studies to the greatast extent
possible. Each request for a variance
from the treatment standard must
include a statement sigried by the
guthorized representative of the.
applicant certifying that the information
is correct.

- ‘The applicant must apply to the
Assistant Administrator for the Office of
Solid Waste and Emergency Response,
addressing the criteria contained in
§ 268.44. Tha authority for granting site-
specific variances {0 the treatment
standard may be delegated o the
Regional Administrator in the future, at
which time the application would be
made to the Regional Administrator in -
the region whers the applicant is
locaterd

The Assistant Adminjstrator {or
Regional Administrator, if authority is

delegated) will evaluate the ap;:lication

and lysue a draft notice tentatively
granting or derying the application. .
Notification of this tentative decision
will be provided by newspaper
sdvertisement or radic broadcast in the
locality where the applicant is located,
The Assistant Administrator (ar
Regional Administratar, if autharity is
delegated] will accept comment on the
tentative decision, usually for 30 days.
Public hearings may be held upon
request or at his discretion. A final

decision will be made after evaluation \
of commaents. J ‘%

L Rationale for Immediate Effective
Daie

The ragulaticns promulgatad today
will be efective inmediately except”
where the Agency kas specified a "
national variznes or atherwise specified
ap alternative efactive date. HSWA e
requires that today’s regulations become
affective on or before the August 8, 1988
effective date of the restrictions on the
first one-third of the wastes scheduled
pursuant to RCRA section 3004{g){4}{A].
If the Agency fails ta promulgate
regulations for any of these wastes by
the statutory effective date, the
restrictons on disposal of the wasteina
landfill or surface impoundment,
stipulated in secdon 3004(g)(6)(A) take
affect automatically an August 8, 1988. If
the Agency has not promulgated
treatment standards for any scheduled
waste by May 8, 1990. that waste is
probibited from all forms of land
disposal unless a generator has been
granted an extension of the effective
date {either a national variance or a
case-by-case extension) or a "no
migration” finding has been made.
Hence, Aogust 8, 1988, is the latest date
for EPA to promulgate regulations that -
will prevent the “soft hammer” in
gection 2004(g) fom falling for all First
Third wastes. Section 3004{h) requires
that regulations established under

- gections 3004 [d), le), {f}, or () be

effective immediately upon

promulgation. Furthermore, section
3004{m) specifies that requlations setting
treatinent standards must have the same
effective date a3 applicable regulations  :
established under sactions 3004 {d), (],
(£), or {g). For today's regulations which
set treatment standards and are
promulgated under section 3004(g), this
date will be August 8, 1388. Since the
statute clearly states that the regulations
implementing section 3004(g) mustgo
intg effact on ar before August 8, 1988, in
order to prevent the “soff hemmer”™ from
falling, EPA Snds that good cause exists
under section 3010{b}(3) to have an
fmmediate sffective dats. For the same
reason, EPA finds that good cause ziso
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