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ERVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 258
[FRL—4782—4/EPAS530-Z-93—012}

Solld Waste Disposat Facliity Crlterla;
Delay of Compliance and Effective
Dates

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: On October 8, 1991, EPA
promulgated revised Federal criteria for
Municipal Solid Waste Landfills
(MSWLFs) under subtitle D of the
Resource Conservation and Recovery

Act (RCRA). Today's final rule amends -

these criteria by delaying the general
¢ date for compliance with the criteria
until April 9, 1994 for certain smali
lendfills and by delaying the effective
® date of subpart G, Financial Assurance,
until April 9, 1995 for ell MSWLFs. In
addition, the MSWLF criteria are
amended by removing the exemption
-(® from the ground-water monitoring
requirements and delaying the date for
iance with all requirements of the
MSWLF criteria for two years for
owners and operators of MSWLF units
in erid and remote aress that meet the
- qualifications of the small landfill
exemption in the MSWLF criteria.
Additionally, the date of final cover
® installstion is extended for awners/
0] of MSWLFg units that cease
receipt of waste by their compliance -
date. Finally, the compliance date is
@dahyed for certain MSWLFs in thée mid-
west receiving flood-related waste from
a federally designated disaster area,
Because states/Tribes may have earlier

effective dates or other requirements in

their own state/Tribal regulations,

owners and operators of MSWLFs are

encouraged to consult with their state/

Tribe. , _

EFFECTIVE DATES: The amendments in

this final rule are effective October 9,

1083, except for the amendments to
§§258.70 and 258.74 in subpart G,
which are effective April 9, 1995.

. The effective date of subpart G of part
258 (§§ 258.70 through 258.74) which
was edded at 56 FR 51016 is delayed
from April 9, 1994 until April 8, 1995.
See “II. Background, A. Effective Dates”

. under SUPPLEMENTARY INFORMATION for
further information about this effective
ADORESSES: The public record for this
rulemaking (docket Number F~93--
XMLP-FFFFF) is located at the RCRA
Docket Information Center, (0S—-305),
U.S. Environmental Protection Agency

Headquarters, 401 M Street SW-.‘@ i
Washington, DC 20460. The public
docket is located at EPA Headquarters
and is available for viewing from 9 a.m.
to 4 p.m., Monday through Friday, -
excluding Federal holideys.
Appointments may be mads by calling
{202) 260—-3327. Copies cost $0.15/psage.
Charges under $25.00 are waived.

FOR FURTHER INFORMATION CONTACT: For
general information, contact the RCRA/
Superfund Hotline, Office of Solid
Waste, U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460, (800) 424-9346, TDD (800)
553-7672 (hearing impaired); in the
Washington, DC metropalitsn srea the
number is (703) 920-9810, TDD (703)
486-3323.

For more detgsiled information on

of this final rule,

ockey or Allen Geswein,
Office of Solid Wests (0S-301), U.S.

- Environmentel Protection Agency, 401

M Street SW., Washington, DC 20460, -

" (202) 260-1099. » )

SQPPLEMENT ARY INFORMATION:
Preamble Qutline

L Authority
I, Background
A. Clarification of Effective Dates
B. Overview of the Subtitle D Effective
Dates &s Promulgated on October 9, 1091
C. bnplementation of the MSWLF Criteria
D. Summary of Proposad Rule
1. Response to Comments and Analysis of
Issues
A. Deleying the General Effective Dats
1. A Six-Month Time Frame
2. 100 Tons Per Day or Less Size Limitation
. 3. Lateral Expansions '
4, State Submittal of a Permit Program
. Application
- §. National Priorities List
6. Other Limitstions Suggested by
Commentors ~
B. D;l:ying the Financial Assurance Effective
te
C. Very Small Arid and Remote
Extension - ;
1. Commentor-Suggested Limitations to
Qualify for the Two Year Extension -
2. Alternatives for Ground-Water
Monitoring
D. Modification of the Closure Provisions for
Owners/Operators Ceasing Receipt of
Waste by Their Respective Effactive Dato

" E. MSWLFs Recelving Flood Debris

F.Othermlssuesl‘eminimloﬂnhﬂy_za.lm
1. Sewage Shudge Disposal - :
2, Effects of the Extension ¢n Source
Reduction and Recycling .
IV. Summaery of This Rule

. V. Economic and Regulatory Impacts

‘A. Regulatory Impact Analysis
B. Regulatory Flexibility Act
C. Paperwork Reduction Act ‘

q

. account in modifying

L Autherity

EPA is promulgating these regulstions
under the authority of sections 2002 and
4010{c) of the Resource Conservation
and Recovery Act of 1976, as amended.
RCRA section 2002 provides the EPA
Administrator with the authority to

* premulgate regulations as are necessary

to carry out her functions under the Act.
42 U.5.C. 6912. Under section 4010{c} of
RCRA, the EPA Administrator is
required to promulgate revised criteria
for facilities that may receive household
hazardous waste (HHW) or small
quantity generator (SQG) waste, The
criteria shall be those necessary to
protect human health and the
environment. At the same time, in
promulgating these revised criteria, the
Administrator may take into account the
practicable capabilities of facilities that
may receive HHW or SQG waste. 42
U.S.C. 6949a(c). EPA has interpreted
“practicable capability” to include both’

the costs which facilities will incur in

complying with the revised criteria and
the technical capability of facilities that
must comply with the tions. 56
FR 50978, 5098384 (October 9, 1991);
53 FR 33314, 3325 (August 30, 1988).

"EPA has taken practicable capability of

MSWLF owners and operators into
the effective date
of the revised criteria s set forth in this

" Federal Register notice.

I Background
A. Clarification of Effective Dates

By delaying the compliance dates of
the MSWLF criteria in a number of
ways, this rule relieves restrictions that
part 258 would have imposed on those
facilities that would have otherwise had
to have complied with the criteria b
the effective dates set forth in the
published on October 9, 1991. 56 FR
:‘:&9;8. Becm?e this rule l:‘l:;zves, rather

impose: t ens,

delaying the ;m:e%a of today's
rule is not necessary in order to allow
time for the tory community to
comply. In addition, EPA believes that
it has good cause to make today’s rule
effective in less than 30 days. If the
rule's effective date were delayed until
30 days after today's publication, all
owners and operators of MSWLFs that
fall within the ambit of this rule would
have to meet the deadline already
established in part 258, whichheda -,

general effective date of October 8, 1983.- -

40 CFR 258.1 {e) and (j). Such a result
would negate the entire effect of this -

‘rule, which is to'provide some
- regulatary relief for certain owners/

operators of MSWLFs that are finding it
extrefnely difficult for a variety of
reasons (including floods.in the

g
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Midwest) to comply with the original
effective dates in part 258. Thus, the
Agency believes that it has the authority
to make today's rule effective in less
than 30 days in accordance with section
553 of the Administrative Procedures
Act. 5 U.S.C. 553(d) (1) and (3).

B. Overview of the Subtitle D Effective
Dates as Promulgated on October 9,
1981 -

On October 9, 1991, EPA promulgate
& rule under subtitle D of the Resource
Conservation and Recovery Act and
* section 405 of the Clean V?;ter Act
pertaining to the disposal of solid waste
and sewage sludge in MSWLFs (56 FR
50978 (October 8, 1991)). The
regulations enmve date:lgf ﬂ:le
criteria were ori promulgated as
follows. The criteria a{: lied to owners
and of sll MS units that
receive waste on or after October 9,
1993. Landfill owners and op rs that
stopped accepting waste before Ocltober
9, 1891 were not required to comply
owners operators sto .
wasta betwoen October 8,
19981 snd October 9, 1993 were exempt
from ell of the regulatory requirements
exoept for the final cover (found in 40
CFR 258.60(a)), which had to be applied
within six months of last receipt of
waste. Owners and operators that -
continued to receive waste beyond the
Octaober 9, 1993 effective date were
required to comply with the remainder
of the landfill regulations (including -
location restrictions, operation, design,
ground-water monitoring and corrective
action, closure and post-closure, and
finencial assurance). Additionelly, the
tions provided for a phase-in of
two of the more costly requirements: the
financial assurance requirements
{effective April 9, 1994) and ground-
water monitodm corrective action
requirements ve October 8, 1994

258.1(f). -

C. Implementation of the MSWLF
Criteria .

Section 4005(c)(1)(B) of RCRA, es
amended, requires states to develop and
fmplement permit programs or other
systems of prior approval and :
conditions to ensure that the MSWLFs
ere complying with the MSWLF criteria.
[The Agency intends to extend to Indfan
Tribes the same opportunity to apply for
permit program approval as is available
to states. Providing Tribes with the

opportunity to apply for approval to
adopt and implement MSWLF permit
programs, while not a statutory
requirement in RCRA section
4005(c)(1)(B), is consistent with EPA's
Indian Policy. The Agency plans to
propose the concept of Tribal permit
program approval when a tentative
notice of J)ermit program adequacy is
published for the first Indian Tribe
seeking program approval.] EPA's
implementation role is largely to review
ani«ailetermine whether the?d state/

Tril g;mn.it rograms ere adequate.
EPA believes tll’mt for permit programs to
be considered adeggate. a state/Tribe
must have the capability of issuing -
permits or some other form of prior
approval for all MSWLFs in the state/
Trg\e. and must establish requirements
adequate to ensure that owners and
operators will comply with the federal
landfill criteria. A state/Tribe also must
be able to ensure compliance through
monitoring and enforcement actions and
must provids for public participation in
their permitting and enforcement
actions. ’

EPA-ap rove&:tate/’l‘ribal permit
programs have the opportunity to
exercise more flexibility and discretion
in implementing the criteria
to local conditions and needs. Qwners
and of MSWLF units located

. within the jurisdiction of a state/Tribe

with an approved program may benefit
from this potential flexibility, which
extends to many parts of the MSWLF
regulations. For example, owners and
operators :é MSWLF units in d
unapproved states/Tribes must design
their new units and lateral ons
of existing units with a composite liner
in compliance with 40 CFR 258.40(b),
whereas approved states/Tribes may
ellow an owner/operator to use an
alternative design based on'the _
performance standard described in 40
CFR 258.40{a). Becauss of the flexibility
provided to en state permit
and because state permit
program is mandated by
section 4005(c)(1)(B) of RCRA, EPA
fully expects that most states will apply
for and receive full approval of their
MSWLF permit , thereby
maintaining the rolein
i&gﬂemenﬁns end enforcing the
WLF Criteria promulgated under 40
CFR part 258. .
States are currently in various stages -
of the pr approval process. Some
states have received full program
appml. while several states have(ll
rece “partial” program approval,
whereby only somg porﬁons%lf’ the state
permittgrogram have been approved
while the remainder of the pro is
awaiting approval pending com'p;etion

of statutory and/or regulatory changes
by the state. In situations where a state
permit program is not approved, or
where portions of a program are not
approved (in the case of a partial
approval), the MSWLF criteria (or
unapproved portions of criteria) are
implemented by the owner and
operator, with no Federal permitting
program or interaction. In such
situations, where the MSWLF criteria
are “self-implementing"”, each owner/
operator must document compliance
and maintain this documentation in the
operating record.

D. Summary of Proposed Rule

When the municipal solid waste
landfill criteria were developed, EPA
included a number of features that serve
to facilitate owners’ and operators’
ability to come into oompg:;a by the
promulgated effective dates. These -
features include phased-in effective
dates, certain exemptions for very small
erid and remote landfills, and numerous
opportunities for flexibility in states/
Tribes with EPA-ap permit
programs. Despite these features, the
Agency received a significant number of
requests to extend the effective date of
the MSWLF criteria. These requests
came primarily from local governments
that own/operate smaller landfills who
related problems with meeting the
effective date, including: (1) inability to
comply with unfunded federal
requirements; {2) lack of flexibility in
unapproved states; and (3) delays in
gaining access to new waste
ﬁxﬂanagement faﬂtiﬂitios. Therefore, ?in

ly 28, 1993, the Agen posed to
amend the municipal aocﬁg::aste
léndfill criteria (58 FR 40568) to extend
theoffectivedatogthed?‘-lteria.'me &
proposal was not intended to change the
environmentally protective features of
the MSWLE criteria, but would provide
certain owners and tors with
additional time to come into compliance
with the MSWLF criteria requirextn:nts.

The 28th notice.proposed
amend,gz criteria in four areas. First,

the prorosed to delay the
eﬂom. the criteria until April
9, 1894 for certain small landfills that:
dispose of 100 tons of waste per day or
less; are located in a state that has
submitted an npgllibc;ﬁon for permit

p: approv. October 9, 1993 qr~
ng on Indian Lands; and are not
currently on the National Priorities List.
Second, EPA proposed to delay the
effoctive date of Subpart G, Financial
Assurance, unti] April 9, 1995 for all
MSWLFs. Third, in response to a U.S.
Court of Appeals decision, Sierra Club
v. United States Environmental
Protection Agency, 992 F.2d 337 (D.C.
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Cir. 1993), the Agency proposed to
remove the exemption from the ground-
water monitoring requirements in 40
CFR 258.50-258.55, for owners and
operators of MSWLF units in arid and
remote areas that meet the qualifications
of the small landfill exemption outlined
in 40 CFR 258.1(f). Additionally, EPA

to extend the effective date for
all nts of the MSWLF criteria
for & period of two years, until October
9, 1995, for all MSWLF units in arid and
remote areas that qualify for the small .
landfill exemption under 258.1(f).
Lastly, the Agency proposed to amend
the finel cover requirements by
requiring owners/aperators of MSWLF
units that cease receipt of waste by their
effective date to complete final cover -
installation by October 9, 1994 except
for very small MSWLFs. Very small

in arid and remote areas that
qualify for the small landfill exemption
(under 258.1(f)) and cease receipt of
waste before their effective date of
October 9, 1995 must complete final
- cover installation by October 9, 1996. -

IIL Response to Comments and
Analysis of Issues '

The 30-day comment period for the
July 28th proposed rule ended on .
August 27, 1993. The Agency received
over 300 comments on the proposal.
This section summarizes end addresses
the major comments as they relate to the
four major amendments in the July 28,
1993 proposal. The Agency received a

1. A Six:Month Time Frame

The praposed rule provided for a one-
time, six-month delay of the general
effective date. Some commentors
questioned the appropriateness of the
Agency's choice of a six-month delsy of
the effective dats. Propasals from
commentors ranged from total
opposition to any delay to enthusiastic
suppart for a longer delay by es much -
as two years. Commentors who
supported the extension cited many
reasons, including the following: (1)
inability to comply with.unfunded
federal requirements; (2) lack of -
flexibility in unapproved states; and (3)
delays in gaining access to a new waste
management facility. As for those who
supported a longer delay by as much as
two years, these commentors believed

-that six months was too short based on

their specific situation. As stated in the
proposal, the Agency chase a six-month
delay to accommodate the parties most
in need--owners and tors, such es
small commumities (including local
governments that own/operate -
‘MSWLFs)—who have made good faith
efforts to seek elternative disposal
facilities and need some limited
additional time to complete those
offorts. 58 FR 40570-71, While six
months may not be encugh time for all.
owners and operstors to complete all °
nqcassagyacﬂons. EPA does not want to
further delay the imdplementation of the
criteria promulgated almost two years
ago. This additional ime is not
designed to solve the problems facing

number of comments on the MSWLF ° communities that recently started the
criteria not directly related to the issue.  siting process or who are many months
of delaying the effective date. The or years away from gperating anew
discussian that follows is limited ta the facﬂity-,lﬁ:fmydelaysmldinm
major issues relevant to the July 28th ~ the potential for environmental
A discussion of the problems (e.ixnﬁaﬂum to close
comments can be found in a d substandard landfills) and would
document available in the RCRA Docket Penalize those who took the necessary
Information Center. steps to comply with the October. 9,
: - ) 1993 effective date. Therefare, the
A. Delaying the General Effective Date .ﬁsgen“i ot ct)lfldi;iﬁ:&ﬁng‘theﬁy w tsto -
elay the ve date beyond six ‘

In the July 28th proposal, EPA months to be persuasive. - .
requestad comment on a proposed six- Other commentors suggested that EPA
month delay of the effective date (to *  ghould delay the general effactive date
April 9, 1094) for MSWLFs accepting for mare than six months to allow EPA -
100 TPD or less of any combination of more time to epprove additional state
bousehold, commercial, or industrial permit programs. EPA hes determined
solid waste on en average annual basis  that, on the average, review and
that are located in efther a state th.ﬂt has approval of a typical state permit .
submitted an epplication for permit p epplication can be completed
p?m afnp:ovaﬂay(htobor 98,1893 or  within approximately six months. Based
onIndien landsend arenotonthe  °  on current information from states, EPA
Superfund National Priorities List believes that dll or almast all states will
{NFPL). The imafority of commentors -submit an application for approval by

were generally in favar of the proposed
delay. The major commerits submitted
on this portion of the proposal are
suramarized below.

October 9, 1993. This six-month
extension will ensure in most cases that
the federal criteria would not become
effective before the state permit program

was approved, thus allowing many
owners and operators to avoid the
situation of gearing up to meet federal
standards and then, a few months later,
changing to meet newly approved state
standards. In addition, this additional
time will allow a vast majority of
MSWLF owners and operators to take
advantage of the flexibility and the
potential cost savings available when
states are appraved.

2. 100 Tons Per Day or Less Size
Limitation :

The proposed rule lirhited the six-
month extension to smaller landfills
that accept 100 tons per day or less of

' any combination of household,

commercial, or industrial'solid weste.
The Agency received a number of
comments on this restriction. Some
commentors § ed an increased
tonnage limit (up to 750 TPD), while
others questioned the need to limit the -
extension bdsed on the amount of waste
accepted by the landfill and felt that the
extension should be available to owners
and operators regardless of the amount
of waste accepted per dnt{g.o.. a blanket
extension). As stated {n the proposal,
the Agency believes that the 100 TPD or
less cut-off is representative of the
majority of smaller community landfills
that have had the most ty coming
into full compliance by the October 9,
1993 deadline, because financial
conditions, legal challenges, and
geography have created significant
obstacles to compliance, often despite
good-faith efforts to comply. For
axamgle, many of the smal’l'er landfills
intend to close, and their users will
instead send their waste to a regional
waste management facility where they
can take advantage of economies of
scale. The of regionalization,

' Including closure of thair existing

MSWLF end construction of a new
transfor station, has taken more time
than many small temmunities had
originally anticipated. Additionally, the
Agency is concerned that increasing the
tonnage or allowing a “blanket” or
unlimited extension, as suggested b
EPA's gosl of granting ellef o.oat

’s goal of grenting relief to only
those most in need—primarily small
communities. By setting the limit at 100
TPD{. the Agency ?ts relief to the

est extent possible while ensuring
mmost waste, as of October 9, 1993, .
will be disposed in accordance with the *,
requirements of 40 CFR part 258. As°,
discussed in the pro setting the -
limit at 100 tons per day would provide
potential relief to approximately 75
percent of the MSWLFs in the country
which manage only about 15 percent of
the total national waste stream.
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One commentor argued that the
should have adhered to.its own
definition, in the Octaber 9, 1991 rule,
of a small landfill used for the small
landfill exemption found at 258.1(f)
{i.e., 20 tons per day). In developing the
proposed size limitation, EPA feund
that landfills accepting no more than
100 tons per day of salid waste tend to
be those experi the most severe
budget and technical problems. The
Agency did not set the waste acceptance
limit for this extension at 20 tons per
day, because the scope of the
eppeared ta extend to somewh:
landfills, primarily those semng

communities with a population uptoa .

g epprsdmetaly 100 1ons per

tely 100 tons per

day). Add:ﬁomlly, a portion of the_
accepting 20 TPD or less will

me&hyntaﬂd»
criteria (eoa subsection D;
MSWLF

Agency
200 TP il the Sl . A1 n o
1o nots that
effective date for MSWLF units
sccepting greater than 100 TPD will
continue tobe mmbers. 1993.

Inthe rule, the
»mua”mmmﬁ‘;mm
necessary

and continued tobeehgible
or the extension. First, to Tor the
e B of 100 400m por A o
to 100 tons y or
less of soiidmstebetweenpg;:tobers.
1991 and October 9, 1992. Secand, the
owner/: of the MSWLF umnit
would not be allowed to dispose of
more than 4n average of 100 TPD of
solid waste each month between .
October 9, 1993 and April 9, 1994. The
“historical” {e.g., 98,1901
ﬂuwghOdoberﬂ. 1992) fime frame
to.assure that

luau
amount of waste axe presen
aﬂaﬁ?ﬂhaﬂmﬁ’é&o&'
anonthmemnsim.uihﬂaﬂm
verage calculation was

inmdedloansmethauhe “small”
landfills would remain so during the -
mdmyeﬁod.hdkmcsedinﬂm

proamble, todey"s extension is intended

already in
thge frame mlcu!nﬂon to determine that
the MSWLF for the exitension
was indeed a small landfill. However,
numergus commentors, including many
small landfill owners and operators,
cited many reasons why they believed

Tt ho extapaion 1s o vas

the proposed method of determining the
historical time frams {i.e., based on the
average collected during the year
Octaber 9, 1991 through-October g,

1992) was unnecessaril resu'idlve For
example, commentors felt the historical
time frame did not consider that
unusual circumstances {e.g., sudden
additionel incoming waste due to -
closure of a neighboring 3andfill during
the target year) mey have increassed the
quantity of waste to a landfill during the
target period. Commentors also were
conocerned that e great deal of time and
rescources could be spent in determining
whether or not e landfill, with no'sceles
ar past records, qualified for the
extension. Commentors noted that
recordkeeping at small landfills, ususlly
staffed ﬁg , mey be ron-existent
for the historical tunopeﬂod. may not
be organized in a way that identifies the
daily tonnage, nor ellows such e time

waeste
management alternatives. One
commentor argued that their lendfill did
not receiving waste until after the
historical time period and therefore has-

no reoords

The Agency recognizes that some-of
these aitnnﬁons could prevent some -
otherwise 1andfills from
qualifying for the six-month extension.
Today's rule is intended to grant needed
relief to certain MSWLF owners and
operators in a manner that does not
disqualify truly desarving facilities and
does not increase owner/operator

_ record-keeping burden in arder to

qualify for the extension. In an effart to
balance the need to limit the extension
to anly small lendfills, while et the

same time Yimiting thobtndenomh&o:o;

‘g’?mdoﬂootonsperdayorlessof

od pnortnOctober 9, 1993." The

measurement of waste receipt
should be based on the average

W&iﬂm Octber
to 9,

1993, as determined by the owner/
operitor. In thehistoricel

measurement of waste, the Agency
reoommenasthntammandg‘?camm
detenninetbaavm:!ge '
during the period of Octcber 8, 1891
h Octdber 8, 1992, This period of

time d the most current

ve “snapshot” of waste

_representatt
receipt at @ MSWLF unit. Waste receipt
"at MSWLF units afier Octcbar 1992 may

not be as representative due to.changes
in practices {either downsizing ot

upgrading) as a result of the impending
October 9, 1993 effective date. However,
in the instance that the owner/operator
does not have records for this period, or
believes that this period isnot
representative of their past receipt of
waste, then the owner/operator may
choose an alternative period (e.g-, the
most recent twelve consecutive moath
period not impacted by extraneous
circumstances). The historical
calculation method adopted for today’s
extension is implicitly the éame s the
owners and 0 rs use in
determining if their MSWLF will meet
the small landfill ex~mption {less then
20 TPD) of 258.1(f). Ownersand
operators therefore will have the
ﬁlenblhty to bas; their historical
etermination of average waste :ooeipt
on their aveilable recards while
considering speci ial ciroumstences.
itisthe msponsnbﬂnty of the owner/
operator o document an bistorical
acceptance of waste of 200 TPDor less.’
The Agency will nét reqgizire ownersend
operators te maintain records on the
emount of waste the facility aocepts, but
if the owner/operator believes that the
facility may beclase te the 100 TPD -
limit, thenit may be in the owner/
operators’ best interest 40 develop end
maintain some indication an the
amount of waste mﬂm
possibility of citizen suits filed
unélgr section 7002 ;grl:odmthe propased
mmentors sup .
monthly calculation during the
extension period to.continue to qualify
f:{l {he e:densxon‘.);l‘hatefom , MSWLFe -
continue to be required to acoept
100 TPanr lessﬂ;h:sed ona men;fhly
average during the ime period
October g, 1993 untﬂApdl 8,1894 t0

tons per daf acce by facilities. EPA.
ested two method&{l)dmdathe
annual amount of waste seceived -
by365 days or{(2) conduct a cnetime
meesurement of a day’'s ‘gml &all
trash-hauling vehicles, estimate the
‘weight from volume of :
vehicles by-using a conversion fadtor
(e.g...ons ¢tan tathree cubic yards
of waste) or salss/acceptance
receipts .ﬁ-omm:g:anlms.d
generally agreed thai both of these
methods to calculate the acceptance of ~
waste would suffice for the msjority of
their situations. Several commentais
suggested the use of a conversion factar
of one ton squal-to five cubic yards of
noncompacted waste. Rather than set
strict calculation methods,. thaAgemy
believes that the approach shoul
remain flexible whereby the cwner/
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operator use reasonable and defensible
assumptions in celculating their
tonnage.
3. Lateral Expansions
-The proposed rule limited the
extension {o existing units and to lateral
expansions of existing units to
accommodate trencH and area fills. A
few commentors were concerned that
. landfills qualifying for the extension
would laterally expand over a larger
area than actually needed, thus greatly
the size of their-existing unit
by the new April 9, 1994 effective date..
commentors proposed that EPA
limit the capacity of MSWLF unit lateral
to not exceed six-months of
capacity for the entire MSWLF unit. The
Agency feels that this type of liniitation
would creete an unnecessary
; for owners and operators
in implementation of this extension and
that this issue already is addressed in
the currentdefinition of an existing -
unit. The definition of “existing .
MSWLF unit” in § 258.2, defines sucha -
unit as one that is recelving solid waste
as of the effective date of the landfill
criteria with the caveat that waste
ement in the unit be consistent with'
past operating practices or modified
gncﬂcu to ensure good management.
Agency has interpreted this to mean
that an existing unit is defined by the
areal extent of waste (sometimes
referred to as the waste “footprint”’) .
placed as of the effective date of the
criteria and that the spreading of waste
over a large area to avoid the liner
. ts is not acceptable (see 56
FR 51041, October 8, 1991). ,
choud ouly have geaated an gxomipt
y have an exemption
to landfills that were un:
vertical expansions, and not extend the
m&m to lateral expansions. As
earlier, the lm:ijor difficulties in
the criteria deadline appear to’
fall mainly on smaller communi
landfills and the extension therefore is
= directed at such landfills, Many

smaller landfills use trench and
area §ill Forexample,ina
trench mon. a trench is .
excavated, andcoveredina -
relatively short period of time. As the_
old trench is filled, it is extended to -
sccommodate additional waste. This
extension is by definition a lateral
expansion. Limiting the extension to_
wertical t-iquanskms would therefore A
distupt these customary ces an
1imit the extension to considerabl
fower landfills than EPA intend:
‘Therefore, today’s final rule continues
to allow existing units and lateral

expansions of existing units to receive
the six-month extension.

4. State Submittal of a Permit Program
Application
The proposed rule limited the six-

" month extension only to owners and

operators of MSWLFs in states that have
submitted an application for-permit
program approval by October 9, 1893 or
are located on Indian Lands. Some
commentors questioned the need for the
state to have submitted en application’
in order for the owner/operator to
qualify for the extension. The Agency
continues to work toward its goal of
approving all states and Tribes (to the
extent they apply). Approval of State/
permit programs is a high priority
and theé Agency does not want the
extension to detract from this goal. EPA
believes that the linkage of the
extension to submission ofan
application will serve as impstus for
states to submit their applications by
October 9, 1993 and for edvancing the
Agency's goal of approving all states by
April 9, 1994. In fact, the Agency now
believes that every state except Iowa
will submit an application by October 9,
1943. UL :
In the proposed rule, the Agency
indi thla)f when it published the
final rule, it would include a list of°
states who have submitted an
application by the date on which the
final rule was signed. 58 FR 40572.
Because most states have now submitted
an application, for purposes of
simplicity, the following is & list of
those states who have not submitted an

‘application as of the date of signature:

Alaska, American Samoa, Arizona,
Guam, Hawaii, Iowa, Maine, New
Jersey, Northern Marianas, Ohio, Puerto
Rico, Rhode Island, and the Virgin -
Islands. Becausalymost of thetg: ﬁt:tes ?re
expected to g between te o
signature an 9, 1993, owners
and operators of MSWLF units Jocated
in these states are enco to contact
their state to find out or the State
has submitted an application by October
9, 1803, o
Due to the time and resources :
to deal with the effects of the
Great Flood of 1993, the state of Iowa
has {n%cated mth:atl it ;\;ﬂl nortnl:ie able to
apply for appi of its permit program
bid sriginlly plasnod to S5 oo Lt an
todoso.Inan
ef_fortnotto‘yp those small
landfills in need of relief located in the
state of lowa, the final rule does not

- 'include the requirement that Iowa

submit a permit program application by
October 9, 1683 E)r ownerspgnd
operators in that state to take advantage
of the six-month delay. Owners end
operators in lowa, however, will be ,
required to meet all other requirements

to qualify for the six-month extension in
today's final rule.

In the proposal, the Agency provided
that owners and operators of MSWLF's
located on Indian lands would be
eligible for the six month extension
even if the Tribe had not submitted an

-application for permit program approval

by October 9, 1993. As discussed in the
proposal, RCRA does not require Indian
Tribes to develop a permit program for -
MSWLFs. Because many o!p the landfills
on Indian lands could qualify for
today's six-month extension by virtue of
the fact that they accept less than 100
%‘PD and aer m& on the National

riorities List, the Agency proposed to
allow MSWLF units on gcﬁanpl?:ds to
take advantage of the six-month
extension, even if the Indian Tribe has
not submitted an application for permit
program approval by October 8, 1993.
Commentors agreed with this provision
as long as all other requirements for the
extension are fulfilled. Therefore, -
today’s final rule aliows owners/
operators located on Indian Lands to be
granted the six-month extension as long
as all of the other requirements of this -
rule are met. :

. 'No comments wereﬂreceivod that |

suggested changes to the proposed
definitions of “Indian lanI:l ogohigmn
country” and “Indian Tribe or Tribe.”
Therefore, these definitions are retained
in today’s final rule. While the
definition of Tribes in today’s final rule

_does not explicitly include Alaska

Native Villages, EPA believes that, to
the extent these entities exercise
substantial governmental ‘duties and
rs, they would be eliﬁl; to apply
or permit program approval. For .
ﬁn oses of today's rule, as with Indian
in other States, EPA is allowing
landfills on Native Village Lands to be
eligible for the six-month extension
whether or not the Village has
submitted an application for permit
m approval. -

Some commentors suggested that EPA
delegate to stafes who have submitted a
permit program application by October
9, 1993 more ﬂexﬁ)ility in :

.implementation of the delay.

Commentors suggested, for example,
that such states should have the
flexibility to: Determine the need for a
delay on a site-by-site basis, to grant
longer then a six-month ex!.eusfmn
Yhroughout this preamble the
out preamble, the Agency-
set the length of the extension and size". .
criteria 8o as to target limited relief for
those MSWLF units in greatest need—
small landfills. Therefors, in order to
maintain this focus, the Agency will
continue to require that these criteria be
used as the minimum national criteria.

on,orto
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However, other commentors were
concerned that a delay of the criteria
would undermine states’ efforts in
implementing the MSWLF criteria {o.g.,
oppase state’s existing closure
schedules for substandard landfills). As
stated in the proposal, & state/Tribe,

B of the criteria by the effective date.

EPA did not limit the extension based
-on ¢ facility meeting the Jocation
restrictions because many of the
xestrictions {e.g., wetlands, fault arees,
seismic zones) doaot apply to-existing
units, the major target of the extensioa.
In addition, under the criteria as

regardless of its parmit program promulgated, existing units that cannot
approwval status, may imapose more meet the requirements for airports,
stringent effective dates and/or more fl ins, orunstdble areas already
stringent criteria for qualifying foran have until Octaber 9, 1896 to close
extension {og., maintain current closure {unchanged by todayis rule}. Limitin,
schedules) if they so choose. Therefore, the extension for these facilities wougd
e mtil;a b cod m&.:as place locati
ve effect net on
gﬁeﬂtm pmdidsd 7 -mresuifep'onsmw.s eligible far the
5. Nationa) Priorities List m;:;m' e Financial Asew
The nile did notextend the  B..Delaying the Financial Assurance
::umenﬂ:l fhe i Naﬁ‘znal Eﬁlhe rez;‘xedsdewzdedfa
on h : P 4 one-
B to 40 CFRpart 300. Commentors .. {from April 8, 1994 t0
agroed with thisexclusion;{herefore, April 8, 1995) forall MSWLFs,
the final nile yetalns this provision: of gizve. The majority of
Some : suggested that the entors suppotted themeed to
extansion be Surther restricted by extand ¢he financiel essurence
[ Mﬂ;ﬂtk on:l_ o mmxﬁm
state orinwviclation @ ene-yeardelay provides } e
enother state snvironmental regulation.  ownersend operetorste budget and ¢o
As discussed in the previous section, acquire &:mu _
states may always be more stringent assupance R fortheir -
(e.g., prevent MSWLFs on their state MSWLFs. mw.h%
: to . essurance ts, .
extension. ‘ rélieved t&:r:e &kdﬂadgawmddaggw o
" e?mts topromuigate a finenci
6. Other Limitations Suggestedhy test for Jocel governments end another
Commentacs . test for {s0e 56 FR 50978).
A few commentors. ed that However, the Agency curventl:
EPA limit the extension Yo prohibit - esﬁmms!thntnehherﬁnmditestwﬂl
MSWILYFs thet qualify from accep bep within the time frame
n industrial waste. Under  anticipated. The Agency believesthet
the Cﬂwmm local govemments should heve these
9, 1991, ‘s may accept nan- financial tests available to them befare
#ndustrisl waste 10be oo- the financial provisions
with household waste. The become-effective. The delayof one year
y did not limit foday’s extensian  provided in ¢his mile should enable EPA
in the ananser. to finish promulgation of these tests-end
following reasons:{1) The prchibition of should ensuse thatowners snd . :
n dustrial waste would  operators will heve the eppertunity to
be difficuitte endeuforce;  evaluate theirnesds besed on these
(2 ahis Mmmf‘y : ﬁnmddmhnnﬂ.mhzhml
represents a small fraction of the-emtire  govérnments willbe ableto a
waste senttoa MSWILF; (3) forsome * significant decrease in the cost of
mm&elwdm:?pmmts ‘compliance with the financial
3 only econamical method of dispesal  responsibility requiremests, while
of their aen. avaste; assuring that fhe costs associated with
end (4] thigls a one-timeextension for  clasure, post-closure, and knowm
ashort period of tinie {L.e., six months).  corrective action at the MSWLFs will be .
Therofare, the final rule willellow = met. -
MSWLFsqualifying for the extension o . - A few commentors suggested that
accapt aon-hezardeus industrinl waste - EPA extend theeffoctive dete ofthe
thatin ordertoq Jfor thewxtenslen, The Agency emticipates that the cne
the MSWLF must bein liancewith -.year extension will be suffidient ime to
all of the lecation restrictions of subpart complete thepro; and

promulgation of the financiel tests. EPA

aged,
- acted illeg

also believes that one yearshould
provide adequate notice ¢e effectad
parties so they may «determine whether
they satisfy the applicable finencial test
criteria for all of the obligations
associated with their faciiities or
whether they need toobtain an elternsate
instrument forseme or all of their
obligations. The Agency notesthat
approved states/Tribes have the
flexibility 10 develop elternative
financidl mechanisms that meet the
aiteﬁa:spedﬁeﬂaixa §258.74{1) for use
by their owners and opereters. This mey
include d <fastate inencial
test. Therefore, today's findl srule setains
the oneyearextension for finencial
assurance. : :

C. Very Small Arid and Remote MSWLF
Extension :
1. Commentor-S; Limitetions to
Qualify for the Two-Yeer Extension

The Octeber 9, 1991 Final RiileFor the
MSWAF Criteria included an

{subpart D) end ground-weter
monitoring and corrective sctien
(subpart E) oaf the Criteria.
Seae 40 CFR 258.1(8. Tequalify for the
exempfion, thesmall dandfillhadée

- acoept less then 20 4ons . ORan
&verqgeannualhaéis,.cxmﬂm

evidenoe of.
mﬁixxmaﬁumndwd&m
annualinterrupﬁgnofatiemdnae
consecutive months of urface
trensportation that prevents access 1oe
ional waste mm@mmtﬁdﬁty,m
%Agﬁmmﬁy hasmo
waste
Aternative and the lendhl wnétfs

located in enareathat annually weceives
less than or equal to 25 inches of

pluadop‘ﬁ:igthiswwm.
mmmamau
Comphi wﬁlbumd“amdudm

an

" protect human heelth

environment, taking $nto accoust the
practicdble of small bandfill
owners:and operators. See disoussion in
56 FR50994.

In January 1892, the Slerpa Chubend
the Natural Resources {efense Council
weiththe {15,

monitoring Qna Mzy 7,
1993, the 1inited States Count ef
Appeals for the District of Cdhambia
Circuit issued @an apinion peartaining 10



51542

Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Rules and Régulations

the Sierra Club and NRDC challenge to
the small landfill exemption. Sierra
Club v. United States Environmental
Protection Agency, 992 F.2d 337 (DC
Cir. 1983).

The Court held that under section
4010{c), the only factor EPA could
consider in determining whether
facilities must monitor their ground
water was whether such monitoring was
“necessary to detect contamination,”
not whether such monitoring is
"gucﬁuhia." The Court noted that

EPA could consider the

geteminin;. o Of%ndéiﬁ;s o
’ e extent or o .

ground-water monitoring that a lendfill
owner/operator must conduct, EPA
could not justify the complete
exemption from ground-water
monitoring requirements. Thus, the
Court vacated itthe small landfill 4 _
exemption as it pertains to ground-water
m directing the Agency to
“s @ © pevise its rule to und-
. water monitoring at all ." (The
Court decision did not affect the small
Landﬂﬂ exemption as) it pertains to the

requirements.

% today’s final rule, as
required by the Court, modifies the
small landfill exemption whereby,
owners and operators of MSWLF units
thet meet the qualifications outlined in
§258.1(f) are no longer exempt from

ter monitoring requirements

in 40 GFR 258.50-258.55, o

e proposed rule, while removing
the ml:l;ﬁoﬁ from ground-water
monitoring for these very small -
landfills, provided a two-year extension
of the effective date for those landfills
in order for them to rething;m,i t;tl:‘t l?glh
their waste management options t
of the Court 'Some-commentors

proposed limiting the two-year
extension to only the grougd-water

mon!mdngmql\;!nments of part 258.
The: believes that mfny of those

that qualified for the small

on made a decision to
yemain open on the costs of - -
operstion without d-water -
monitoring, These landfills acted in
good faith, and should thereforebe - -
allowed to reconsider their overall
decision now that the costs have -

landfill

tally changed. These facilities .

fundamen )
should be given a similar amount of
time that other facilities have had to
make such decigons. (all MSWL{:;
were originally given two -notice

wing promulgation t'af1 the criteria
during which time they could decide-
whether to rémain in operation when
the criterla take effect.) Therefore, the
final rule provides for an extension for
all of the MSWLF criteria requirements,
for a period of two years, for all MSWLF

' muimmenbs should be established and

. SW,, W,

units that qualify for the small landfill -
exem&tion (§ 258.1(f)). (It is important to
note that this extension is independent
of, and not in addition to, the six-month
extension for MSWLF units accepting
less than 100 TPD.)

2. Alternatives for Ground-Water
Monitoring

The U.S. Court of Appeals, in its
decision, did not preclude the
possibility that the Agency could
establish separate ground-water
monitoring standards for the small dry/
remote landfills that take such factors as
size, location; and climate into account.
Therefore, in the proposal, EPA
requested comments on alternative

ound-water monitoring requirements

or these facilities.

While the Agency received a number
of comments supporting lternative
ground-water monitoring requirements
fot these very small landfills, several
commentors requested additiorial time
to provide suggested alternatives.
‘Therefore, the Agency will continue to
maintain an open dialogue with all
interested parties to discuss whether
alternative ground-water monitoring

continue to accept information on

" alternatives. Information and

tions on alternative ground-water
monitoring requirements can be sent to
“Alternative Ground-Water
Monitoring", Office of Solid Waste (OS-
301), U.S. Environmental Protection

Agency Headquarters, 401 M Street,
DC20460.
that the

: Agamgr sot an effective date for the
und-

water monitoring requirements
i these very small landfills two years
after the promulgation of nguhtions
regarding alternative -water
monitoring for these ties. The point
of today’s action 1s to respond to the
ency is issue
:.ti:d cannot lgroertain that practécable
ternatives for detecting ground-water
contamination will exist for MSWLF -
units that would qualify for the
exemption under § 258.1(f). Therefore,
today's final mile does not tie the
Sontoring o Lt thet ualfy
monitoring at ify for
the small/arid and remote exemption to
promulgation of alternative ground-
water monitoring requirements,

D. Modificationi of Closure Provisions for
Owners/( Receipt g

- Waste by Their Respective Effective Date

‘Thé proposed rule modified the
closure requirements for MSWLFs
ceasing receipt of waste before the

“effective date by requiring these owriers

" relief to such landfills.

and operators ta complete cover
installation by October 9, 1994 rather
than six months after last receipt of
waste. Commentors agreed with the
assessment of the problems associated
with completion of closure activities

. within six months of last receipt of

waste. Some commentors restated their
view that the requirement to finish

" * clasure during the late fall/winter

months of October through March -
would be most difficult and subject
their facilities to delays, if not rendering
it impossible to complete within the six
month time frame. ’

A few commentors suggested that the
Agency extend the completion date for
clasure activities beyond the proposed
October 9, 1994 to accommodate their
specific situation. EPA believes that the
October 9, 1994 deadline provides
sufficient time for owners and operators
of closing landfills to complete cover

- installation. This would mean that

owners/operators that are subject to the
October 9,"1993 effective date would
have at least omaer to install a cover, -
while owners and operators of landfills -
subject to the April 9, 1994 effective -

.date would have at least six months to -

install a cover. Both time frames should

- provide at least six months of moderate

weather durinﬁlwhich to plan and
install a landfill cover.

Therefore, the final rule retains the
requirement that owners and operators
ceasing receipt of waste before their
effective date (either October 9, 1993 or
April 9, 1994) complete cover.
installation by October 9, 1994. Owners/
operators of very small landfills that
qualify for the extension in 258.1(f) who.
cease receipt of waste prior to the new
effective date of October 9, 1995 must
complete cover installation by October
9, 1996. As in the October 9, 1991 findl
rule, owners and operators failing to

a cover by.these new dates will
subject the MSWLF,ynit to all of the

requirements of part 258.
E. MSWLFs Receiving Flood Debris

A tremendous volume of debris from
the Great Flood of 1993 in the Midwest

is expected to strain the capacity of

_ certain MSWLFs in that region as well

as interfere with their efforts to comply
with the criteria. On Iult{eza. 1993, EPA
asked for comments in roposal on
how to accommodate landgl!s that will -
be-affected by this flood-related debris, = -
given the original October9,1093 .
effective date for the MSWLF criteria -,
and the extensions proposed at that
time. The comments received generally
acknowledge the need to de some
e some
commentors requested a special two-
year or open-ended extension, others
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indicated that six months would
generally suffice, based on past
experience in dealing with floads and
on existing landfill capacity. Several
commentors requested that states be
delegated the authority to grant targeted
relief to MSWLFs within their state that
waere in need. :

Afier reviewing and considering
comments, the Agency developed a
regulatory scenerio that meets the
Agency's dual goals of granting relief to
those MSWLF units affected by the
LSl

@ purpose o
implementation. The final rule contains

a lwo-dns: approach for extending the
effective date Err such landfills, which

(except the final cover requirements),
for an additionsl period of time up to
six (6) months beyond April 9, 1994, if
the state determines that the MSWLF
unit is needed to receive flood-related
waste from e Federally-designated
disaster area resulting from the Great
Flood of 1993. This second provision
will allow those states that believe that
their owners and operators may need to
operate for an additional period of time
after April 8, 1094, to continue to
operate up to another six months
without being subject to part 258, only
on an es-needed basis determined by the
state. EPA encourages states to limit the
use of this edditional six month

F. Other Issues Pertaining to the July 28,
1993 Proposal

1. Sewege Sludge Disposal

Commentors agreed that EPA should
not grant remaval credits authority to a
POTW unless the POTW sends its
sewage sludge to 8 MSWLF unit that
complies with the full panoply of the
part 258 rule requirements. Hence, EPA
will-not grant removal credits authority
1o POTW:s if they send their sludge to
landfills using one of today’s extensions
(e.g., small lendfills that choose ta teke
advantage of the six-month extension, or
very small landfills that qualify for the
two-year extension), since such landfills
will not be in full compliance with part

is independent of the extensions extension only to situations where local 258,
discussed earlier in this preamble (e.g.,  hardships will occur if the site'is not Eff f the Extensi
for MSWLFs receiving less than 100 - aveilsble for continued flood cleanup 2 Effocts of tho Extonsian on Source
TPD). activitios. EPA doesnot intend this .~ Reduction and Recycling
First, existing MSWLF units and flood-related extension to delay One commentor felt that an extension
m lons d‘m MSWLF . complm any lonser than is necessary to the MSWLF criteria effective date
units may continue to receive wasteup ¢4 meet clean-up needs, especially for =~ would undercut recycling and source
to April 9, 1894, without being subject  Jarper facilities that'ere not subject to reduction due to continuation of
to part 258 (except the final cover the general six-manth extension *“cheap” landfill ipping fees. EPA
ent), if the state determines discussed earlier. In no case, howevei-. promotes an integrated waste
that they are needed to receive flood- may a state extend the effective date for - management approach favoring source
related waste from a Federally- these landfills beyond October @, 1994,  Teduction and as the preferred
dumd disaster area resulting from - yon : *  options. EPA does nat believe that this
the Flood of 1893. This provision Owners and operators of MSWLF rule will create significant negative.
responds to EPA's belief that in most ©  units who receive an extension to effects on the Agency'sgoalof -
cases, six months will be edequate to receive flood waste and cease receipt of  increasing cost-effective source
handle flood-related waste ally for waste at the end of that extension, must reduction and . Thisis a
historically smeller landfills that " complete cover instellation within one  limited extension, in most cases lasting
o:dinuil‘z would have qualified forthe  year of the date on which the extension  only for a six month time frame and ss
six-month extension for landfills , ended, but in no case shall the cover discussed earlier, affecting only 15
less than 100 TPD, but now installation extend beyond October 9, percent of all waste. In addition, many
exceed the tonnage limit due to 1995. Owners and operators of MSWLF  states have already closed or are in the
of flood debris. As with units that continue to accept waste after Prooess of closing their inadequate
units accepting 100 TPD or less, the with all of the part 258 ents, MSWLF criteria ments, The
extension for MSWLF units ncgging including: (1) The ground-water overall effect of the criteria continues to
flood-related waste is limited only to monitoring ents in accordance  be supportive of both safer disposal and
existing units and lateral ons of  i+h the schedule in 258.50(c) or in more incentives for alternatives to
existing units; it is not intended fornew ;.. rdance with en approved state/tribe disposal, s
lateral expansi fe:dstin:ni MOWLE mzﬁ&g&“ 1985 ” w’i‘am lprov:;m fthe
ons of \ . . e os & summary of
units that have received a six (6) month changes to the effective dates of the
extension, may contiinue to receive MSWLF criteria as outlined in today’s
waste without béing subject to part 268 final rule. :
. -TA@LE |.—SUMMARY OF CHANGES TO THE EFFECTIVE DATES OF THE MSWLF CRITERIA
- .o MSWLF units accepting less
MSWLF units ac- | than 100 TPD; are notonthe | MSWLF units that ’
than NPL; and are focated in a meet the small land- | MSWLF units recelving flood-
copting greatar | et et b eutmitod an - | ' exempsion i 40 related waste . - °
o | peengRRE | : . i
General effactive date? ........... | October 9, 1993 ...... | April 9, 1994 . | October 9, 1995 ...... | Up ® October 9, 1904 as de-
' : U tormined by State In six




provided regulatory relief by a delayed
effective date. - ‘

estimates using most of the assumptions
used in the Regulatory Impact Analysis
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TABLE |.—SUMMARY OF CHANGES TO THE EFFECTIVE DATES OF THE MSWLF CRiTERIA—Continued
than 100!!.';8‘ not h:: MSWLF units that
; &1 on i
MSWLF units 8- 1. NPL; and are focated in a | meet the small land- | MSWLF units receiving flood-
Copting qromta! state that has submitted an ep- | fill exemption in 40 - related waste
plication W by CFR §258.1(f) :
This is the effective date for lo-
cation, - opecation, design,
and closure/post-closure, .
Date by which %0 cloes if cease | October 9, 1994 ...... | October 8, 1994 .............. | October 9, 1996 ...... | Within one year of date deter-
o choctive dats,” O than Octobor 8, 1065, "
Mﬂhdwm Prior to recelpt of Oclober 8, 1894 for new units; | October 9, 1995 for | October 8, 1994 for new units;
monliodng and comrective ac- |  waste for new October 9, 1994 through Oc-|  new uaits; Octo- October 9, 1994 through Oc-
gon. units; October 8, | "tober 8,.1996 for existing] ber9, 1996 for tober 8, 1996 for existing
1994 through Oc- |  and tatsral expansions. existing and fat- and tateral expansions.
tober 8, 1996 for ’ oral expansions. -
~existing units and
B - lateral expansions. | .
. as- 9, 1995 .cccoeeee October 9, 1995 ...... 9, 1995. -
Effective. date of financlal Apdkt 8, 1995 April 8, 1995 Apiil
l o :
1 @ MSWLF receives wasie aftor this date the unit must comply with all of Part 258
V. Economic and Regulatory Impacts EPA has updated and revised the cost  (RIA) developed for the revised Criteria.
. PIP estimates in the preamble for  For the purposes of this anelysis, EPA
A. Regulatory Impact Analysis . - g4g mpo'::rmday's rule. A detailed  assumed that landfills monitor
Under Executive Order 12291, EPA  ©xplanation of unit costs and *  ground water during the ting life
must determine whether a new methodology canbe foundfna . and for a thirty.year post care
: - technical memorandum to the docket.  periad {the post-closure cere period
is & “major” rule and prepare In the netional annualized in roved
« Fogautory mpect Anayss (UA) ., ematng e suiool snualzed  roquiromon mey ver i 0 0
connection with a major rule. A “major” d-water monitoring exemption for :a)semati sizes under 20 'Kt‘gg‘ A1l
rule is defined as one thatislikelyto &7 0 Oy d6ills, the Agency defined  TED landfill and a 1 TPD landfll, The
. Tesult in: g};:‘o;"m“lmi °ﬁ:ft;:w :z) , Smalllandfills asthose acceptingless  Agency assu:::d :hlat fora 10 TFD °
majorfacrouso n costs orrices o {onail;an thase logalod i arots . wall.osch would be whod,For  one
gonunn’ 1 ﬁi el'[‘rﬁal.u . nd locel es, mﬁ"ﬁuﬁ’ than 25 inches of TPD landfill, EPA assumed three well
government agencies or geographic ﬁm got mepgmymﬂi:‘ on thcg Es‘;std.egl’r&ad 'avmge"mu’unit c:' ?t‘:lld be
reglons; or (3) significant adverse effects nymber of very small landfills that "costs for ground-water monitorﬁlg
oa competition, employment, qualify for the exemption because they  assuming a well depth of 140 foet. The
investment, productivity, innavation or  gg remote; that s, because they Agency recognizes that these average
on the sbility of U.S.-based enterprises g perience three consecutivemonths . costs may underestimate costs to some
to compets with foreign-based * with no surface on. " individual landfills whick, due to
saterprises in domestic or export However, the Agency believes that most remotenéss or sity fic
“"1:“' Aments 10 1h e ofthm;ﬁhndﬁ}lﬁm? : &n@m chara%tedﬁﬁ.. depth to "
amendmen e regulations assumptions used to developthe ™ und water), miyhave higheér we|
mouﬁmd in this mladrywill., ox&agt for the hn“udﬂmﬂt:% Epumber of malled n’;-ld [ constmsm l:ﬁ&n costsdept:dt‘h estimated. For
y/remote very .) EPA assumed a universe o example, the to ground waterin .
mﬂhnmt:?uform ground-water 750 dry/small landfills will be operating some?:lry areas can be several hundred
monitoring, have the effect of reducing  in 1995 (approximately §17 1 TPD feet. the wells doel;erwﬂl likely
requirements imposed by the 40 CFR landfills and 232 10 TPD landfills). This result in additional costs o _
pert 258 criteria. While the Agency estimate s derived from the municipal apgirmdmately $35 to $50 for each
estimatos that increased costs to landfill survey of 1086, and is based additional foot. This means that the
households for the ground-water aipon the closure dates reported by difference in cost of a well cluster
monitoring requirements added as a landfills at that time, EPA asstimed extending to 140 foet versus a well
result of the Court’s decision may be landfills which closure dates - cluster extending to 300 feet would be .
significant for some of the very smallest prior to 1995 will have closed and those approximately 25% more for the well
communities, the Agency does not communities have turned to construction costs, which would
believe that this is a majorruleforthe  landfills which would not be by .increase the initial hydrogeologic study
of determining whetherto today’'s rule. For landfills which - and construction costs in: fnone " .. .
an RIA, Moreover,under ©= - e closure dates after 1995, EPA  year by.approximately 8 percent fora 1
%ﬁ&al rule, owners'and operators  estimated ground-water monitoring TPD landfill and 11- t fora 10
of units that meet the small costs. - ‘ TPD landfill. Additional well depths
landfill exemption of § 258.1 (f) are EPA developed national costs would likewise continue to increase

costs. One commentor from Nevada
indicated that the depth to ground water
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can be over 1,000 feet. Clearly the costs
of digging a well in this situation will
be higher than estimated-here.
Additionally, the costs of well
construction in remote areas could be
higher if an expense to transport
equig:ent to the site is incurred. This
may be a significant cost to ,
communities which are very remote and
have limited access. ,
EPA assumed it will cost less to
comply with the ground-water
monit requirements in today’s rule
fx:;lairing loc:ltod in stat::i alread¥
ground-water monitoring (39
states re,quired ground-water monitoring
in 1991). :
EPA assumed that landfills with short
umainénﬂgm lives wguld distribute the
costs o ground-water monitoring
over the life of the new replacement
landfill.! This is a reasonable B
assumption for municipalities which
| tipping foes for residents and
.have the ability to spread the costs of
ground-water moni over a longer
time period. It will not elways be -
le for private landfill owners to
annualized these costs over post-closure
EPA estimates that the national
ennuaslized costs of ing ground-
water monitoring for all dry/small
landfills {s approximately $13 million
per year (in 1992 dollars). This estimate
represents potential costs resulting from
the court decision to require ground-
water monitoring for all dry/small - -
landfills, EPA expects, however, that
some dry/small landfills would have
joined a regionalized waste management
mm prior to the implementation
uand thus will not incur these
-water monitoring costs. ’
mcosts to individmdﬁﬂs will vary
greatly. Landfills locatded in states which
y require ground-water
monitoring may not ence any -
additional costs. Lan located in
states with no ground-water - -
ts may incur the full cost of
ground-water moni
Size will affect cost. EPA
estimates that the annualized cost (for

t For example, & landfill which fs expected to
close in five years would distribute the costs across
the five years plus the twenty years a new
zeplacement landfill would operate, This ability to
average costs of existing landfills and new

replacement landfills was assumed in the RIA.

Because the cost anslysis in the RIA indicates that,

except in the most remoté or unaccessible areas,
- Costs per ton for using & larger

less expensive then for small landfills, EPA
onal waste
ficilities upon closure of smalil lan Since
requirements for large landfills are not being
affected by today’s very small land€ill ground-water
monitoring requirements, no costs of the .
replacement landfill are included in cost estimates
prosented teday.

thirty years) for ground-water
monitoring at a 10 TPD landfill, with a
ten year operating life, would be
approximately $32,000 or $32 per _
household per year. The ennualized cost
for ground-water monitoring at & 1 TFD
landfill, with a ten year operating life,
would be approximately $22,000 or
$222 per household per year. Clearly,
costs to the very landfills (e.g., 1,
TPD) may be high per household.
The Agency does not believe a
significant number of MSWLFs will
experience corrective action costs due to
the Court's decision for several reasons.
First, it is unlikely that continued
operation of these small landfills will
result in ground-water contamination
that requires corrective action. Because
these landfills generally are located in

" dry areas receiving less than 25 inches

of precipitation per year, very little .
!ea!t’:hate will be?a:raﬂable far release to
the ground water. Additionally, many of
these dry/small landfills are situated
above aquifers thet typically are located
several hundred feet below the ground
surface, thereby creating a significant
natural barrier to threat of -
contamination. Second, even if these
landfill owners and operators detected
contamination that would trigger .
corrective action, the MSWLF criteria
currently allow the Director of a state
with an EPA-approved permit program
to waive corrective action under the
circumstances outlined in 40 CFR
258.57(e). Third, of the small landfills
that would have qualified for the small
landfill exemption, it is difficult to
estimate the number of these landfills
that will continue to operate now that |

- they are required to perform ground- -

water monitoring. Many will choose to
close because of these new
ts. -

Thus, given these factors, it is difficult
to estimate the national cost impact of
corrective action on thess
landfills, The Agency believes that few
would contaminate grount‘l=l water and be
required to these clean-up
activities, However, if a landfill did
triggercogectivuctgonlnastatethat'
required clean-up, the Agency estimates
that the.a u&tal ennualized cost
(over 20 years) of corrective action for
that landfill would range from
approximately $160,000 to $350,000 per
year. These costs assumg pump and
treat clean-up technol:iy and a 40-year
post-closure care peri

Again, most of the cost assumptions
in this estimate are based on unit cost
assumptions from the Regulatory Impact
Analysis for the Revised Subtitle D
Criteria found in docket number F—91—
CMLF-FFFFF.

The Agency believes that the final
rule does not meet the definition of a ;
major regulation. Thus, the Agency is f
not conducting a Regulatory Impact :
Analysis at this time. Today’s final rule i
has been submitted to the Office of i
Management and Budget (OMB} for

.reyigw as required by Executive Qrder
2 229 P

z é; Regulatory)Fle:dbility Act (s
.S.C. 601 et seq.) requires an agency to -
prepare, and ma available for public
comment, a regulatory flexibility
analysis that describes the im
proposed or final rule on sm:
(i.e., small businesses, small
orgasnélizations. and small governmental
jurisdictions). No regulatory flexibili
analysis is required if theol?aad of an g
agency certifies the rule.will not have
ignificant economic impactona .
§ tial number of small entities.
The estimates of potential total
annualized costs for landfills
are discussed above in Section V-A.
However, not all landfills will
experience these costs. Many landfills
are located in states that already require
ground-water manitoring and/or
corrective action and thus there would
be little incremental cost to these
landfills due to the court decision. In
addition, EPA believes there will be a
reduction in small landfills over time as
these landfills close and communities
regionalize.

e afmeadments to 40 CFR part dzr;?'
except for the provision mquiﬂnﬁ
remote small landfills accepting
than 20 TPD to perform ground-water
monitorin&.ehave the general effect of
reducing

ents of the part
258 criteria, there|

no
additional economic impact to small
entities. . '

The on remote
K:rfonn ground-water monitoring could

veadgﬂﬂmntwonomicimpacton
some of these small entities. Agency

data indicate that economic impact will
vary with size, with landfills
experiencing a relatively moderate cost
increase per hiousehald when compared
to smaller landfills where economies of
scale are not available, Agency data
indicate that the average annualized
costs of ground-water monitoring fora
MSWLF unit aocegot:ng approximately
10 TPD operating for 10 years would
cost about $30 per household when
annualized over 30 years ($65 per
household when annualized over only
the 10 year operating life). For landfills
accepting less than one TPD (the
Agency estimates that over one-half of
all MSWLF units that qualify for the

ofa
entities
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exemption are in this size category), the
average ized cost would be ebout
$220 per household when annualized
over 30 years ($450 per household if
ann over only the 10 year
operating 1ife). _
The Agency believes that estimated
costs of $220 per bousehold for the very
smallest communities are significent. In
Agency aod & faeshold of $100 per
Agency a of $100 per
household to identify moderate impacts.
Forthe RIA, the also looked at
@ second threshold; the Age
considea;ia incremental wfmodx t were
greater one percent of median
household income as being
“significant,” 1990 Census dats
indicates that redian household
income acroes the I&i‘t\ed States is the
$30,000. However, recognizes that
‘seversl communities have median ‘
housshold incomes below the national
median. ““of C:ﬁm data ‘llildi?:f that
13.1 percent persons live-below
poverty level. level for a three
household is defined as $8,800 :
m year. In communities where
household incomes are below the -
national median, a $100 or higher cost.
per household could be close to one
Beve signitonnt impact Again, cost.

a cant cost
figures presented here are rough
estimates using national unit costs;
lsbor and equipment costs will vary per
site end may be more expensive in rural,
remote areas of the country. Also, the
Agency assumed a specific ground- )
water monitoring system of 3 or 5 wells
clusters depending on the size of the
1andfill, To the extent th‘::lllandﬁlls use
different systems, costs .

mmm not havev:ry’
count of landfills that will be
affected by this rule. to the
1986 landfill survey, many of the small
landfills had plans to closs by 1995,

Others have as communities

participete in regionalized waste
management. Therefore, while EPA
estimates, according to information from
the 1986 survey, that there may :
spproximately 750 landfills that could
be affected by today’s rule, it is unclear-
how many actually are in this universe

the Agency believes that the

costs above may have
substantial impacts on some of the very
smallest communities, the court
decision leaves the Agency no choice
butto mulgate these changes to
g\m ter monitoring requirements

dry/small landfills, However, as
mentioned earlier, the Agency continues
to solicit information on alternative
ground-water monitoring procedures
that could accommadate the practicable

capability of small landfills through
consideration of sizs, location, and
climate, while ensuring that the
program is adequate to detect
contamination. It is the Agency's goal ta
identify slternative monitoring methods
that would reduce the cost impacts
described above.

C. Paperwork Reduction Act

The Agency has determined that there

are no new reporting, notification, or
recordkeeping provisions associated
with today’s finsl rule.
List of Subjects in 40 CFR Part 258
Corrective action, Ground-water
monitoring, Household hazardous
waste, Liner requirements, Liquids in
landfills, State/Tribal permit program
approval end adequacy, Security
measures, Small quantity tors,
Waste disposal, Water pollution control.

Dated: September 27, 1993.
Carol M. Browner, .-
Administrator. ' .

-For reasans set out in the preamble, .
title 40, chapter I, of the Code of Federal
Regulations is amended as follows:

PART 258-—CRITERIA FOR MUNICIPAL
SOLID WASTE LANDFILLS :

1. The euthority citation for part 258
is revised to read as follows:

Authority: 42 U.S.C. 6907(a)(3), 6812(a),
?9)44@) 6949(c); 33 U.S.C. 1345 (d) and

a).
2. Section 258.1 is amended by

-revising paragraphs (d), (e), (f)(1)

troductory text, (f)(3), and (j) to read
as follows: -
$258.1 Purpoee, scope, and applicabllity.
* *® * - L ]

(d)(1) MSWLF units that meet the
conditions of 258.1(e)(2) and receive
waste after October 8, 1891 but stap
receiving waste before April 8, 1894, are
exempt from ell the requirements of this
F cirotsent specifed tn § 258 60(e)

ment 258.60(a).
The final cover must be installed by
October 8, 1984, Owners or operators of
pecagraph that ol so complet covs
paragrap. to complete cover
installation by October 9, 1694 will be
subject to all the requirements of this
part 258, unless otherwise specified.

{2) MSWLF units that meet the
conditions of .1(e)(3) and receive
waste after 9, 1991 but stop
recelving waste before the date
designated by the state pursuant to
258.1(e)(3), are exempt from all the -
requirements of this part 258, except the
final cover ment specified in
§ 258.60(a). The final cover must be .
installed within one year after the daté .

designated by the state pursuant to
258.1(e)(3). Owners or operators of
MSWLF units described in this
paragraph that fail to complete cover
in tion within one year after the
date designated by the stete pursuant to
258.1(e){3) will be subject to all the
requirements of this part 258, unless
otherwise specified.

(3) MSWLF units that meet the
conditions of 258.1(f)(1) and receive
waste after October 9, 1991 but stop
receiving waste before October 8, 1895,
are exempt from all the requirements of
this part 258, except the final cover
requirement specified in 258.60{a). The
final cover must be installed by October
9, 1996. Owners or operators of MSWLF
units described in this paragraph that
fail to complete cover installation by
October 9, 1996 will be subject to all the
requirements of tle:ids part 258, unless

otherwise

(4) MSWLF units that do not meet the

- conditions of 258.1 {e)(2), (e)(3), or ()

and receive waste after 9, 1801
but stop receiving waste before October
9,'1993, are exempt from all the
requirements this part 258, the
final cover requirement specified in
258.60(a). The final cover must be - :
installed by October 8, 1994. Owners or
operators of MSWLF units described in
this paragraﬂh that fail to complete’
cover installation by October 8, 1994
will be subject to all the requirements of
this part 258, unless otherwise
specified.

{e)(1) The compliance date for all
requirements of this part 258, unless
otherwise specified, is October 9, 1983
for all MSWLF units that receive waste
on or after October 9, 1993, except those
units that qualify for an extension under
(e)(2). (3), or (4) of this section.

{2) The compliance date for all
requirements of this part 258, unless
otherwise specifi April 8, 1804 for
an existing MSWLF unit or a lateral
expansion of an existing MSWLF unit
that meets the foll conditions:

(i) The MSWLF unit of 100
tons per day or less of solid waste-
during a representative period priorto.
October 9, 1993;

(ii) The unit does not dispose of more
than an average of 100 TPD of solid
waste each month between October 8,
1993 and April 8, 1994; :

(iii) The MSWLF unit s located in'a
‘f;toim that has submitted an appli!gti%n .

permit program approval to EPAby -,
October 9, 1993, is lol::l;ted in the state -
of Iows, or is located on Indian Lands
or Indian Country; and

(iv) The MSWLF unit is not on the
National Priorities List (NPL) as found
in Appendix B to 40 CFR part 300.
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{3) The compliance date for-all
guirements of this ‘;:_rt-zsa. unless
otherwise ‘an existing
. MSWLF unit or lateral expansion of an
existing MSWLF unit receiving flood-
related waste from federally-designated
areas within the msjor disasters
declared for the states of Iowa, Illinotis,
Minnesota, Wisconsin, Missouri,
Nebraska, Kansas, North Dakota, and
South Dakota by the President during
the summer of 1993 snrsuant to 42
U.S.C. 5121 et seq., be designated
by the stete in which the MSWLF unit
is located in accordance with the
following: )
{i) The MSWLF unit may continue to_
accept waste up to April 9, 1994
- without subject to part 258, if the
state in the MSWLF unit is
located determines that the MSWLF - .
unit is needed to receive flood-related
waste from a federally-designated
" disaster area as specified in (e)(3) of this

(if) The MSWLF unit that receives an
extension under paragraph (e)(3)(i) of
this section may continue to accept -
waste up to an additional six months

yand April 8, 1994 withoutbeing

ject to part 258, if the state in which
‘he MSWLF unit is located determines
that the MSWLF unit is needed to
receive flood-related waste from a
federally-d ted disaster area
specified in (e)(3) of this section.

(iii) In no case egk;iall & Mc?WLF unit
receiving an extension under p. h
(e)(3) (i) or (if) of this section a:cr:g:a P
waste beyond October 9, 1994 without
being subject to part 258.

{4) The compliance date for all

of this part 258, unless’
otherwise ed, is October 9, 1995
for s MSWLF unit that meets the
conditions for the exsmption in
peragraph (f)(1) of this section.

{f)}(1) Owners or operators of new
MSWLF units, MSWLF units,
and lateral expansions that di of
less than twenty (20) tons of municipal
solid waste daily, based on an annual
average, are exempt from subpart D of
this part, so long as there is no evidence
of ground-water contaminstion from the

MSWLF unit, and the MSWLF unit
sarves: ’
« * *® * *

(3) If the owner or operator of & new
MSWLF unit, existing MSWLF unit, or
lateral expansion has knowledge of
ground-water contamination resulting
from the unit that has asserted the
exemption in paragraph (f){1)(i} or
(f)(1)(ii) of this section, the owner or
operator must natify the state Director of

such contamination and, thereafter,

"comply with subpart D of this part.

L4 ~ . % ®
{j) Subpart G of this part is effective
April 9, 1995, except for MSWLF units
meeting the requirements of paragraph .
(£)(1) of this section, in which case the
effective date of subpart G is October 9,
1995s.

* “ L ] * «

3. Section 258.2 is emended by

. revising the definitions of “Existing

MSWLF unit” and “New MSWLF unit"
and by adding definitions for “Indian
lands" and *“Indien tribe™ to read as
follows:

2582 Definltions.
* M

=~ - ®

Existing MSWLF unit means any

- municipal solid waste landfill unit that . .

is receiving solid waste as of the
appropriate dates specified in § 258.1(e).
Waste placement in existing units must
be consistent with past operating
practices or modified practices to ensure
good management. -

Indian lands or Indian country means:

(1) All land within the limits of any
Indian reservation under the
jurisdiction of the United States
Government, notwithstanding the
issuance of any patent, and including
rights-of-way running throughout the
reservation;

(2) All dependent Indian communities
within the borders of the United States
whether within the original or
subsequently acquired territory thereof,
and whether within or without the
limits of the State; and

(3) All Indien allotments, the Indian

_ titles to which have not been

extinguished, including rights of way
through the same.g‘hj\ \

Indian Tribe or Tribe means any
Indian tribe, band, nation, or

community recognized by the Secretary
of the Interior and i/ substantial

governmental duties and powers on
Indien lands. ’
. « -« « -

New MSWLF unit means any

- municipal solid waste landfill unit that

has not received waste prior to October
9, 1993, or prior to October 8, 1995 if
the MSWLF unit meets the conditions of
§258.1(f)(1).
* L * « *

4. Section 258.50 is amended by
revising paragfaph (c) introductory text,
by redesignating paragraphs (e}, (f) and

(g) as paragraphs (f), (g), and (h); and by
adding paragraph (e) to read as follows:

258.50 Applicabifity. .

4
- . - * -

{c) Owners and operators of MSWLF
units, except those meeting the
conditions of 258.1(f); must comply
with the ground-water monitoring
requirements of this part according to
the following schedule unless an
alternative schedule is specified under
paragraph {d) of this section:

- - - Y -

{e) Owners and operators of all
MSWLF units that meet the conditions
of 258&1&)(1) must comply with the
ground-water monitori uirements
of this part mﬂmr:ggml:%oﬂowing

. schedule:

{1) Al MSWLF units less than two
miles from a drinking water intake
(surface or subsurface) must be in
compliance with the ground-water
monitoring requirements specified in
258.51 through 258.55 by October 9,
1995;

. {2) All MSWLF units greater than two
miles from a drinking water intake
{surface or subsurface) must be in
compliance with the ground-water
monitoring requirements specified in

:258.51 through 258.55 by October 9,

1896.

L * L3 " . L]

5. Section 258.70 is amended by
revising paragraph (b) ta read as follows:

§258.70 Applicability and effective date.
-

* - L *

(b) The requirements of this section

.are effective April 9, 1995.except for

MSWLF units meeting the conditions of
258.1(f)(1), in which case the effective
date is October 9, 1995.

6. Section 258.74 is amended by
revising paragraph (a)(5) to read as
follows:

§258.74 Allowable mechanisms.

« * - . .
«fa) * * * .

(5) The initiil'payment into the trust

" fund must be made before the initial

receipt of waste or before the effective
date the requirements of this section
(April 9, 1995, or October 8, 1995 for
MSWLF units meeting the conditions of
258.1(f)(1)), whichever is later, in the
case of closure and post-closure care, or
no later than 120 days after the
corrective action remedy has been
selected in accordance with the
requirements of 258.58.
- * * * - o
7. ?I;gocttign 258.74 is amended by , "
revis e third sentence of patagrap
(b)(1); by revising the secand sentence
of paragraph (c)(1); and by revising the
second sentence of paragraph {(dX1) to
read as follows: -

§258.74 Altowable mechaniams.

L3 » - * ~



51548

Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Rules and Regulations

(b) - & w
{1) * * * The bond must be effective
- before the initial receipt of waste or
befcre the effective date of the

ents of this section (April 9,
1995, or October 9, 1995 for MSWLF
units mesting the conditions of
258.1{f}{(1)), whichever is later, in the
case of closure and post-closure care, or
no later than 120 days after the
corrective action remedy has been
selected ta accordance with the
requirements of § 258.58.

- u * L]

(ct.-

(1) * * * The letter of credit must be
effective before the initial receipt of
waste or before the effective date of the
requirements of this section (April 9,
1995, or October 9, 1995 for MSWLF
units meeting the conditions of
258.1(f)(1)); whichever is later, in the
case of closure and post-closure care, or
no later than 120 days after the
corrective action remedy has been
selected in accordance with the

requirements of § 268.58.
® * * -« *®
(d) " w ®

(1) * * * The insurance must be

- effective before the initial receipt of

waste or before the effective date of the

‘requirements of this section (April 9,

1995, or October 9, 1995 for MSWLF
units meeting the conditions of
258,1(f}(1)), whichever is later, in the
case of closure and post-closure care, or
no later than 120 days after the
corrective action remedy has been
selected in accordance with the
requirements of § 258.58.

* * * * *

{FR Doc. 93-24229 Filed 9-30-93; 8:45 am)
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