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UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
Ofice of Air Quality Planning and Standards
Research Triangle Park, North Carolina 27711

DATE: June 13, 1989

SUBJECT: Transnmittal of Background Statenent on "Top-Dawn" Best Avail able
Control Technol ogy (BACT)

FROM John Cal cagni, Director
Air Quality Managenent Division

TO See Bel ow

In a nunber of recent neetings, it has becone clear that a significant
amount of confusion exists regarding the basis for top-dawn BACT. To
assi st you and your staff in answering questions in this regard, | asked ny
staff to prepare a paper which discusses the origins of and rationale for
the policy initiative.

The paper, which was prepared in coordination with the Ofice of
General Counsel, also explains why the Environnental Protection Agency
(EPA) has adapted its current policy on BACT and clarifies EPA's view that
this policy is consistent with current statutory and regul atory
requi renents.

If you have any questions about the background statenent, please
contact David Sol onrbn of the New Source Review Section at FTS 629-5375.

At t achnent

Addr essees:

Director, Air Managenent Division, Regions I, Il1l, and IX
Director, Air & Waste Managenent Division, Region Il

Director, Air, Pesticides, & Toxics Managenent Division, Region |V
Director, Air & Radiation Division, Region V

Director, Air, Pesticides, & Toxics Division, Region Vi

Director, Air & Toxics Division, Regions VII, VIIl, and X

BACKGROUND STATEMENT
ON THE
ENVI RONMENTAL PROTECTI ON AGENCY' S (EPA' S)
TOP- DOWN POLI CY

1. 1 NTRODUCTI ON

On Decenber 1, 1987, forner Assistant Adm nistrator J. Craig Potter
i ssued a nenorandum est abl i shing several programinitiatives designed to
improve the effectiveness of the Clean Air Act's (CAA' s) new source review
prograns within the constraints of existing regulations. Anpbng these
initiatives was the "top-down" process for determ ning best available
control technol ogy (BACT) under the prevention of significant deterioration
(PSD) provisions of the CAA. In brief, the top-down process requires that
all avail able control technol ogies are ranked in descendi ng order of
ef fectiveness. The PSD applicant first exam nes the nost stringent -- or
"top" -- alternative. That alternative is established as BACT unless the
applicant can denonstrate, and the permitting authority in its inforned
judgment agrees, that technical considerations, or energy, environnental
or economc inpacts justify a conclusion that the nost stringent technol ogy
is not "achievable" in that case. |If the npbst stringent technology is
elimnated in this fashion, then the next nobst stringent alternative is
consi dered, and so on.
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The Decenber 1, 1987 menorandumdirected the Office of Air Quality
Pl anni ng and Standards (QAQPS) to inplenent nmany of these program
initiatives, and specifically called upon OQAQPS to devel op gui dance on the
t op- down process. As a consequence, that office has received nunerous
inquiries regarding the basis for and proper inplenentation of the top-down
process. The OAQPS is preparing a separate sumary of the top-down process.
A draft of the summary is presently under review. Therefore, this
statenent focuses on a background di scussi on expl ai ni ng why EPA has adopt ed
its current policy on BACT, and clarifying EPA's view that this policy is
consistent with current statutory and regul atory requirenents.

2
11, ADM NI STRATI VE HI STORY
BACT is defined as

[t] he maxi mum degree of reduction for each pollutant ***
which the [permitting authority], on a case-by-case basis,
taking into account energy, environmental, and economc

i mpacts and other costs, determ nes is achievable ***

Clean Air Act section 169(3), 42 U.S.C. 7479(3); 40 C.F.R 52.21(b)(12); 40
C.F.R 51.166(b)(12). In January 1979, EPA had di ssem nated "Gui delines
for Determ ning BACT Under PSD' (OAQPS, Decenber 1978) and in October 1980
had i ssued a "PSD Wirkshop Manual " (OAQPS, Cctober 1980) that included nore
detail ed gui dance on BACT. Those docunents descri bed a so-called
"bottom up" approach to BACT determ nations. The applicant was to propose
a base case as BACT, present nore stringent control alternatives, and
defend its BACT sel ection by "denobnstrating that each alternative contro
system ... woul d cause unreasonabl e adverse energy, environmental, or
econom ¢ inpacts." See 1978 BACT Cuidelines at 5-6.

In June 1986, Craig Potter established a task force to address grow ng
concerns about the effectiveness of EPA's new source review prograns in
carrying out their statutory responsibilities. One of the task force's
findings, based upon a conprehensive review of numerous PSD pernits issued
during the previous several years, was that PSD applicants and States
frequently were conducting i nadequate BACT determ nations using the
"bottom up" approach of the 1978 guidelines and the 1980 wor kshop manual
In nunmerous instances, applicants would propose an enmission linmtation at
or near an applicable new source performance standard (NSPS) under section
111 of the CAA as the base case, and provide little or no consideration of
the nore stringent control options before settling on the proposed | evel as
BACT. It also appeared that States typically woul d accept these
determinations with little or no i ndependent analysis, thereby possibly
failing to fulfill their

3

responsibilities under the Act. The task force pointed out two basic
solutions to the probl em of inadequate BACT anal yses. One was to focus on
i mproving inplenmentation of the bottomup approach so that in practice as
well as in theory, the statutory requirenents woul d be observed. The other
option was to call for a top-down approach to the BACT analysis in the
expectation that its internal dynam cs would, in practice, achieve nore
effective inplenmentation of the BACT requirenments. See generally, "New
Source Review Task Force Report," Final Draft, Decenmber 1986, at 25-28

In the neantinme, in an adjudicative decision on appeal of a PSD permt
for a nmunicipal waste conbustor (MAC), the Administrator held that a PSD
applicant has the "burden of denobnstrating that significant technica
defects, or substantial |ocal economic, energy, or environnental factors or
ot her costs warrant a control technology less efficient than [the nopst
stringent technol ogy available]."” Honolulu Resource Recovery Facility
("H Power"), PSD Appeal No. 86-8, at 7 (Remand Order, June 22, 1987).
Shortly thereafter, EPA issued guidance calling for application of the
H Power holding to all BACT determ nations for MACs. "Operational Guidance
on Control Technol ogy for New and Modified Minicipal Waste Conbustors
(MACs) , " June 26, 1987
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In light of these events, EPA decided in the Decenber 1, 1987 Potter
nmenor andum t hat as a matter of Agency policy it would adopt the top-down
BACT approach for all categories of PSD sources. M. Potter instructed EPA
Regional O fices to use the top-down approach in their own BACT
determ nations, and to strongly encourage State and | ocal PSD permitting
authorities to do so as well. The Potter nenorandum further directed
Regi onal O fices to conduct timely reviews of PSD applications, and to
comment adversely on proposed PSD permts that failed to adequately
consi der the nore stringent control options, as would be required as a
matter of course under a top-down approach. |If final State and |oca
permits still failed to reflect adequate consideration of the rel evant BACT
factors, the Regions were to consider such permts deficient. An
additional point related to the Potter nenorandum was that the top-down
process should in practice | essen adm nistrative burdens in the conduct of
BACT determ nations because it does
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not require a full analysis of all control alternatives that are nore
stringent than the NSPS or other base case, as would be required under a
proper bottomup anal ysis.

I'11. THE TOP- DOWN APPROACH AS PART OF THE EXI STI NG BACT DETERM NATI ON
PROCESS

A.  The Top- Down Approach Does Not Alter Existing BACT Requirenents.

In calling for use of the top-down approach, EPA has not effected a
change in existing PSD regul ati ons, and has not altered the BACT
requirements for any source. The definition of BACT in the statute, EPA
regul ati ons, and State inplenentation plans remains the same.

Regardl ess of the specific nmethodol ogy used for determ ning BACT, be
it "top-down," "bottomup," or otherwi se, the same core criteria apply to
any BACT anal ysis: the applicant nust consider all available alternatives,
and denonstrate why the nost stringent should not be adopted. Recall
however, the New Source Review Task Force's finding that in many instances
t he bottom up net hodol ogy was applied inadequately. In response, EPA has
devel oped the top-down net hodol ogy in order to inprove adm nistration of
t hese basic BACT sel ection requirenents already provided for in the CAA
current PSD regul ations, State inplenentation plans, and EPA gui dance
However, the top-down nethodol ogy does not involve any change in the
substance of, or fundamental procedures for, a BACT determ nation.

VWhat is different about the top-down policy is the enphasis upon
considering the nost stringent control options first. But this does not
represent a radical shift in the burden of proof frompermtting
authorities to PSD applicants. Instead it is intended to nake nore
effective the core policies that appear in the 1978 guidelines. That is,

t he top-down approach explicitly recognizes the self-evident presunption
that technol ogi es already shown to be "avail abl e" can be used by the
prospective source under consideration, and the fact that the PSD applicant
is in the best position to provide an initial justification why an
avai |l abl e technol ogy is not

5

"achi evabl e" for that particular source as well. 1In explicitly calling
upon PSD applicants to consider the npbst stringent controls first, and

ei ther adopt those controls or explain why they are not achievable, EPA is
only seeking to inprove the adm nistration of an existing requirenent. The
permitting authority after public review and comment renmins responsible
for exercising informed judgnment in determning achievability in accordance
with this requirenent.

B. The Top-Down Process |Is Consistent Wth the CAA

The EPA believes that the top-down approach to BACT is supported by
the statutory definition in section 169(3) of the CAA. The legislative
history is clear that Congress intended BACT to performa
technol ogy-forcing function. See S. Rep. No. 95-252, 95th Cong., 1st Sess.
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31 (1977), reprinted in 3 A Legislative History of the CAA Amendnents of
1977 at 1405; 123 Cong. Rec. S9171, 3 Legislative History at 729 (remarks
of Sen. Ednmund G Muskie, principal author of 1977 Amendnents). This
construction was reinforced in HPower and in a |l ater PSD appeal decision,
Pennsauken County. New Jersey Resource Recovery Facility, PSD Appeal No
88-8 (Remand Order, Nov. 10, 1988). In those cases the Adm nistrator
interpreted the BACT definition as requiring the PSD applicant to
denonstrate to the permtting authority why the npbst stringent contro
technol ogy "available" is not "achievable" in that case. It is also clear
that in adopting BACT, Congress intended PSD permitting authorities to
exercise infornmed discretion to weigh energy, environnental, and economc
inmpacts in determining BACT for a particular source. S. Rep. No 95-252 at
31, 3 Legislative History at 1405. 1In addition, in section 160 of the CAA
Congr ess enphasi zed that public participation and a careful assessnment of
relevant factors is crucial to all decisionnaking under the CAA's PSD
provi si ons.

In theory, these statutory goals can be fulfilled by either a top-down
or bottomup approach to BACT determ nations. However, as discussed
previously, EPA' s experience has been that, as inplenented in practice, the
bottom up approach is deficient in actually achieving these goals, and the
Agency now
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bel i eves they can best be served by the top-down BACT nethodol ogy. The
EPA' s policy furthers the spread of effective pollution contro

t echnol ogi es by focusing attention first on the nost stringent contro
options. At the sane tine, it provides a full opportunity for meaningfu
public participation, and allows permtting authorities to give informed
consideration to energy, environnental, and econom c inpacts before
reaching a final BACT deci sion.

C. Under The Top-Down Process, Inportant Distinctions Between BACT
and Lowest Achi evabl e Em ssion Rate (LAER) are Mintained, and
States Still Weigh the Rel evant Factors.

The top-down approach maintains the statutory distinctions between
BACT and the LAER requirenent under section 171(3) of the CAA (which major
new sources and mgjor nodifications |ocating in nonattainment areas are
required to nmeet). The LAER requirenent provides that all affected sources

nmust conply with either the nost stringent limt contained in a State
i mpl ementation plan, or the nobst stringent em ssion limtation achieved in
practice, whichever is nore stringent. |In contrast, under BACT,

consi deration of energy, environnental, or econonmic inpacts may justify a
| esser degree of control in the particular case. The EPA' s policy
regarding the top-down process does not alter this sharp statutory

di stinction.

The EPA believes it is appropriate to consider LAER deternminations in
establ i shing the nost stringent technology "available" -- i.e., the "top"
control option -- for purposes of BACT anal yses under the top-down
net hodol ogy. The statute requires PSD applicants to consider the npst
stringent controls that are "available,"” and availability should be given a
straightforward, practical neaning. See Pennsauken at 8. Any emnission
limt that has been required for LAER purposes nust be "actually, not
theoretically,"” possible. 3 Legislative History at 537. Thus, a limt
contained in a LAER determ nation is presunably "avail abl e" for BACT
pur poses by any source in the sane category, and is not nmerely experinenta
or otherw se beyond the bounds of consideration. This is so regardless of
whet her a top-down or a bottomup approach to consideration of the contro
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technol ogy in question is used. Accordingly, the fact that, to date, a

t echnol ogy has been required only under LAER deterninations, or has not yet
been applied to many sources, does not render it unavailable for BACT

consi deration. See Pennsauken at 8.

The top-down policy (and in particular, the use of LAER determ nations
to determ ne avail abl e BACT alternatives), does not establish a nationa
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BACT standard. The statute provides that technical considerations may,
alone or in conjunction with energy, environnmental, or econonmic factors,
render a given control technol ogy or associated em ssion limtation not
"achi evable" in a given PSD case. It is precisely the purpose of the BACT
analysis to weigh these factors in detern ning whether an "avail abl e"
technol ogy or emission limt is "achievable" in the given case. Adoption
of a top-down nethodol ogy does not change this requirenent.

The EPA's policy regarding the top-down process does not prejudge the
wei ght that permitting authorities nust give to the relevant statutory
factors. |Instead, the purpose of EPA's policy is to insure that the
rel evant factors are weighed in the well-considered manner called for by
Congress, and that the weighing process is properly inforned by resort to
obj ective data where appropriate. Thus, as the Administrator has held in
H Power and Pennsauken, it is not sufficient to reject a control technol ogy
by nerely asserting that it is "too costly." Rather, clains that economc
(or other) factors render a technology or enmission linmt not achievable
nmust be supported by an analysis utilizing readily avail abl e objective
indicators of adverse inpacts. However, the final weighing of those
factors, and the final BACT decision, are made by the permtting authority.
Rej ection of a control technology by a review ng agency nmust have a
rationale arrived at after full consideration of data determined in a
consi stent and sound manner. Such decisions may not be arbitrary,
capricious, or contrary to |aw

8

D. It Is Appropriate to Inplement the Top-Down Process Through BACT
Gui dance and Adj udi cati on.

The EPA believes it is appropriate to continue inplenenting its BACT
policies through policy statements, and any rel evant adjudicative decisions
of the Administrator, rather than through rul enaki ng. The EPA has fol | owed
a consistent practice of issuing BACT gui dance since passage of the PSD
program and pronul gation of BACT regulations. Wth respect to the top-down
policy in particular, EPA's statenments of policy have been inforned in part
by the adjudicative decisions in H Power, Pennsauken, and North County
Resource Recovery Associ ates, PSD Appeal No. 85-2 (Remand Order, June 3
1986). However, like EPA' s top-down policy statenents, those decisions do
not change the law, but at npbst interpret existing law. In any event, it
is clear that EPA, like other regulatory agencies, has authority to create
bi ndi ng precedent through adjudication. See, e.g., NLRB v. Wnman- Gordon
Co., 394 U S 759 (1969). It is also clear that, absent an explicit
statutory constraint, EPA has broad discretion to enploy those procedures
and nethods it feels are best suited to discharging its nunerous and varied
duties. See, e.g., Vernont Yankee Nucl ear Power Corp. v. NRDC, 435 U S
519, 543 (1978).

V. SUMVARY

In summary, for the reasons discussed above, the top-down process is
consistent with existing statutory and regul atory requirenents. The EPA
does not believe that its policy views on the top-down process create any
new | egal rights or duties which nust be inplenmented through rul emaki ng



