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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

*** NOTE: The followi ng text does NOT contain the footnotes that appear in
the original text. These footenotes are necessary for a conprehensive
under st andi ng of basis for the denial. Please contact your Regi onal NSR
contact if you wish a conplete copy of the order. ***

BEFORE THE ADM NI STRATOR

U. S. ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In the Matter of:

Hunti ngt on Mass-Burn | nci nerator

Appl i cant

PSD Appeal No. 89-2

—

ORDER DENYI NG REVI EW

By letter dated July 9, 1989, Citizens for a Livable

Envi ronnent and Recycling, Inc. requested review of an anended
Prevention of Significant Deterioration (PSD) permt that author-
i zes construction of a mass-burn munici pal waste incinerator for
the Town of Huntington, New York. The New York State Departnent
of Environnental Conservation (DEC) issued the anmended pernit on
June 9, 1989, pursuant to a del egation of authority from EPA
Region 11, New York, New York. Because of the del egation, DEC s

pernit determi nation is subject to the review provisions of 40
CFR 124.19, and any permt it issues will be an EPA-issued
pernmt for purposes of federal law. 40 CFR 124.41; 45 Fed. Reg.
33,413 (May 19, 1980).

Petitioner objects to the issuance of the permt because it
believes the permt is deficient in several respects. Petitioner
clainms, inter alia, that the permit will allowthe facility to
emt excessive quantities of NOx; that it fails to require the
facility to use the best available control technol ogy (BACT) for
control of NOx emi ssions; and that the BACT analysis is deficient
because it does not contain a conparative analysis of recycling
and mass-burn incineration.

Under the rules governing this proceeding, there is no
appeal as of right fromthe pernmt determnation. Odinarily, a
petition for review of a PSD pernit determ nation is not granted
unless it is based on a clearly erroneous finding of fact or
conclusion of law, or involves an inportant matter of policy or
exercise of discretion that warrants review. The preanble to the
regul ati ons states that "this power of review should be only
sparingly exercised,"” and that "nmpbst permt conditions should be
finally determ ned at the Regional [state] level * * *. " 45 Fed.
Reg. 33,412 (May 19, 1980). The burden of denpbnstrating that the
pernmit conditions should be reviewed is therefore on the peti-
tioner. Petitioner has not nmet its burden.

Petitioner's claims with respect to NOx enissions are
groundl ess and are based on a m sunderstanding of the applicable
legal requirenments. In claimng that predicted em ssions of NOx
(565 tons per year, according to petitioner) wll exceed federal
requirements, petitioner has confused the actual requirenents
(for which there are no specific tonnage limtations) with a "de
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m ninis" emissions rate -- 40 tons per year -- which determ nes
whet her a facility's NOx em ssions are "significant” and there-
fore subject to BACT and other PSD requirements. See 40 CFR
52.21(b)(23) (i) and 52.21(j)(2). Because the facility's

predi cted NOx emissions will exceed that threshold rate, a BACT
anal ysis was perfornmed for the proposed facility, with DEC
determ ning BACT to be "selective noncatal ytic reduction.” DEC s
BACT determination is reflected in the permt, and petitioner has
not shown it to be erroneous in any respect. Wth respect to
recycling, Petitioner's assertions that the BACT analysis is
deficient are unconvincing because petitioner has not shown, as

it nust, that recycling is an "avail able" technol ogy, which -- in
conbination with em ssion control equipnent already proposed for
the facility -- will denonstrably reduce em ssions of regulated

pol lutants such as NOx or will otherw se represent BACT. W thout
such a showing, the petition fails to establish grounds for
including recycling in the BACT analysis. See Spokane Regi onal
Wast e-t o- Energy Project, PSD Appeal No. 88-12 at 22 (EPA June 9,
1989). Accordingly, review of DEC s pernmt determ nation is
deni ed.

So order ed.

Dat ed: [August 2, 1989]
WlliamK Reilly
Admi ni strator
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Deputy Regional Permt Adm n.

Newar k St ate Departnment of
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CGordon G bson, Executive Director
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Sui te 800
Washi ngton, DC 20005

Dat ed:
Brenda H. Sel den, Secretary
to the Chief Judicial Oficer
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