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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

*** NOTE: The followi ng text does NOT contain the footnotes that appear in
the original text. These footenotes are necessary for a conprehensive
under st andi ng of basis for the denial. Please contact your Regi onal NSR
contact if you wish a conplete copy of the order. ***

BEFORE THE ADM NI STRATOR
U. S. ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In the Matter of:

Pennsauken County, New Jersey
Recovery Facility

PSD Appeal No. 88-8 Resource

—

REMAND ORDER

In separate petitions filed pursuant to 40 CFR 124. 19
(1987), the Township of Cinnam nson et al. and Robert
Filipczak requested review of a Prevention of Significant Deteri -
oration (PSD) permt issued to the Pennsauken Solid Waste Manage-
nment Authority for construction of a municipal waste conbustor.
The pernmit determ nation was nade by the New Jersey Departnment of
Envi ronnental Protection (NJDEP) pursuant to a del egation of
authority from EPA Region Il, New York, New York. Because of the
del egation, NJDEP's permit determination is subject to the review
provisions of 40 CFR 124.19, and any permt it issues will be
an EPA-issued permt for purposes of federal law. 40 CFR 124.41;
45 Fed. Reg. 33,413 (May 19, 1980).
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Under the rules governing this proceeding, there is no
appeal as of right fromthe pernmt decision. Odinarily, a
petition for review of a PSD pernit determ nation is not granted
unless it is based on a clearly erroneous finding of fact or
conclusion of law, or involves an inportant matter of policy or
exercise of discretion that warrants review. The preanble to the
regul ati ons states that "this power of review should be only
sparingly exercised,"” and that "nmpbst permt conditions should be
finally determ ned at the Region level * * * " 45 Fed. Reg.
33,412 (May 19, 1980). The burden of denmpbnstrating that the
pernmit conditions should be reviewed is therefore on the
petitioners.

Di scussi on
Ci nnam nson et al. object to issuance of the pernmt because
t hey believe NIJDEP' s determ nation of best available control
technol ogy (BACT) is deficient. According to these petition-
ers, NJDEP did not give adequate consideration to thermal de-NOx
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technol ogy in performng the BACT anal ysis. Petitioners argue
that NJDEP's determi nation not to set an enmission limtation
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based on thermal de-NOx technol ogy was based on an inadequate
record, resulting in part from NJDEP havi ng made its BACT deter-
mnation prior to the time of permt issuance. Petitioners also
argue that the BACT anal ysis subnmitted by the permt applicant
did not adequately justify use of conbustion controls (the neans
chosen by the applicant for controlling NOx enissions fromthe
proposed facility) instead of thermal de-NOx technol ogy. NJDEP
responded to these contentions by arguing that the record actual -
Iy discloses that the BACT determination was nade at the time of
pernmit issuance; that the permt applicants' BACT eval uation
fully evaluates alternative control technol ogies, including
thermal de-NOx technol ogy; and that thermal de-NOx technology is
not yet "available" within the neaning of the statutory defini-
tion of BACT. Regarding the last point, NJDEP stated that there
was just one facility in the United States (the Commerce facility
in Wittier, California) enploying thermal de-NOx technol ogy, and
that it had been in operation only one year; that there is just
one facility currently under construction (in Mdesto
California); and that a third (in Long Beach, California) began
operations after the Pennsauken permt was issued and therefore
coul d not have been considered at the time of permit issuance
Wth respect to these facilities, NIDEP says they were revi ened
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under |egal standards and NOx control strategies not perti-
nent to the Pennsauken facility.

An exami nation of the materials identified by NJDEP as
representing the NOx BACT analysis generally bears out peti-
tioners' contention that the BACT anal ysis on which NJDEP relied
is inadequate. Specifically, the record fails to disclose that
the applicant nmet its burden of showing that an emission limta-
tion based on conbustion controls alone represents BACT. The
basic attributes of that burden are set out in Honolulu Resource
Recovery Facility ("H Power"), PSD Appeal No. 86-8 (June 22
1987), where | interpreted the statutory definition of BACT as
pl acing the burden on the applicant of "denonstrating that signi-
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ficant technical defects, or substantial |ocal econonic, energy,
or environnental factors or other costs warrant a control tech-
nol ogy less efficient than [the npst stringent avail abl e techno-
logy]." Id. at 7, 6 n.9. This interpretation was di ssen nated
in operational guidance for nunicipal waste conbustors on June
26, 1987, and was further refined in general guidance issued

by EPA's Assistant Administrator for Air and Radi ation on
Decenber 1, 1987. The latter guidance refers to the applicant's
burden as the "top-down" approach to BACT anal ysis:

The first step in this approach is to determ ne, for the

em ssion source in question, the npbst stringent contro

avail able for a simlar or identical source or source
category. If it can be shown that this level of control is
technically or economcally infeasible for the source in
question, then the next nost stringent |evel of control is
determined and simlarly evaluated. This process continues
until the BACT |evel under consideration cannot be elim nat-
ed by any substantial or unique technical, environnental or
econom ¢ objections. Thus, the "top-down" approach shifts

t he burden of proof to the applicant to justify why the
proposed source is unable to apply the best technol ogy
available. It also differs fromother processes in that it
requires the applicant to analyze a control technology only
if the applicant opposes that |level of control; the other
processes required a full analysis of all possible types and
| evel s of control above the baseline case

The "top-down" approach is essentially required for nunici-
pal waste conmbustors pursuant to the June 22, 1987,
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Admi ni strator's remand to Region | X of the H Power BACT

deci sion and the OAQPS June 26, 1987, "Operational Guidance
on Control Technol ogy for New and Modified Minicipal Waste
Conbustors (MAC s)." It is also currently being successful -
Iy inplemented by many pernmitting agencies and some of the
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Regional O fices for all sources. | have therefore
determined it shoul d be adopted across the board

The H Power decision, the operational guidance for nunicipa
wast e conbustors, and the "top-down" guidance are all ap-
plicable to the Pennsauken pernmit determ nation. H Power was ny
direct administrative interpretation of the statutory BACT

requi rement; the subsequent operational guidance and "top-down"
gui dance i npl enent H Power through statenents of Agency policy.
Al'l three docunents antedate issuance of the permt. These
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interpretations and policy statenents were therefore available to
t he applicant and NJDEP for the Pennsauken permt.

The pernmit applicant's burden of showing that a nore strin-
gent technol ogy is not BACT obviously does not cone into exis-
tence unless the so-called "nore stringent” technology is
available. [If the technology is not available, the permt ap-
plicant is under no duty to consider it in the BACT anal ysis
Here, NJDEP contends that thermal de-NOx technol ogy is not avail -
abl e; however, there is nothing of substance in the applicant's
BACT anal ysis to bear out this contention. |If anything, it is
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refuted by reference to the Commerce facility, which was in

exi stence and operating during NJDEP's review of the permt
application, and by reference to the evident wllingness of the
Mbdest 0 and Long Beach applicants to comence construction of
their munici pal waste conbustors during the sane period of
consideration. The fact that these projects were undertaken to
conply with allegedly different legal requirenments (LAER or
California rules) and different control strategies is not
especially material to the issue of availability. The
question of availability for purposes of BACT is a practical
factual determ nation, using conventional notions of whether the
technol ogy can be put into use. The record here raises a
strong presunption in favor of concluding that thermal de-NOx
technol ogy is available in the sense just described. The opera-
tional guidance, issued June 26, 1987, also treats thermal de-NOx
technol ogy as an avail abl e technol ogy that "should be consi dered
by permtting authorities in making BACT determ nations." Opera-
tional Guidance at 6. In short, the applicant's BACT anal ysis
nmust eval uate thermal de-NOx as an avail abl e technol ogy.

The applicant's BACT anal ysis, however, does not contain the
| evel of detail and analysis necessary to satisfy the applicant's
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burden, as previously described, of showi ng that thermal de-NOx
technol ogy is technically or economically unachievable for this
source. The applicant's assertions that the technol ogy has not
yet been denonstrated to be efficient, reliable, and cost
effective in controlling NOx are nerely concl usory. Mor eover,
they were made in a January 1987 submi ssion and are undoubtedly
out-of-date in view of the rapid devel opments in the application
of this technology. Although the BACT anal ysis shows contro
costs in the range of $1300-1500 per ton of NOx renoved, there
is no serious discussion of cost effectiveness. For exanple, the
applicant estimated annual costs of renmoving NOx at $200, 000 to
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$250, 000 using thermal de-NOx technology. FEH S (Response to
Comments) at 212 (Table 16.1-1). However, there is no discussion
that even purports to show that these costs are unusually high.
Geater efforts nust be nade by the applicant to show that

thermal de-NOx is economically infeasible or otherw se not
achievable in this case. This mght be done, for exanple, by
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obt ai ni ng and anal yzi ng operating data and other information from
the Commerce facility -- and perhaps also fromthe Long Beach
facility, which recently commenced operations. H Power and EPA's
gui dance i npl enenting that decision contenplate a nuch nore

t hor ough expl anati on, based on consi deration of objective techni-
cal and econonic data, to substantiate the contention that

thermal de-NOx is an experinental, unproven technology. In sum

t he BACT anal ysis does not contain sufficient justification,
specific to the proposed facility, to justify the level of

control proposed in the permt. Mre detail and analysis is
required.

Petitioner Robert Filipczak's fundanmental objections to the
Pennsauken pernmit are not with the control technol ogy, but
rather, with the nunicipal waste conbustor itself. He urges
rejection of the conbustor in favor of co-firing a mxture of 20%
refuse derived fuel and 80% coal at existing power plants. These
obj ections are beyond the scope of this proceeding and therefore
are not reviewabl e under 40 CFR 124.19, which restricts revi ew

to "conditions" in the permt. Pernmt conditions are inposed for
t he purpose of ensuring that the proposed source of poll utant
em ssions -- here, a nunicipal waste conbustor -- uses em ssion

control systens that represent BACT, thereby reducing the

em ssions to the maxi num degree possible. These control systens,
as stated in the definition of BACT, may require application of
"production processes and avail abl e net hods, systens, and

t echni ques, including fuel cleaning as treatnment or innovative
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fuel conbustion techniques"” to control the emi ssions. 42

US. CA 7479(3). The pernmit conditions that define these
systens are inposed on the source as the applicant has defined
it. Although inposition of the conditions nmay, anong ot her

t hi ngs, have a profound effect on the viability of the proposed
facility as conceived by the applicant, the conditions thensel ves
are not intended to redefine the source, as petitioner Filipczak
woul d have themdo. |In other words, the source itself is not a
condition of the permit. Therefore, petitioner's objections to
the permit are not within the scope of this proceeding. O her
matters rai sed by petitioner that are arguably within the scope
of the proceeding, for exanple, the adequacy of the BACT anal ysis
as it relates to nercury em ssions and renoval of netals as a
fuel cleaning procedure, have not been presented in a manner to
convince ne that NJDEP conmtted clear error or that an inportant
i ssue warranting review has been raised at this tine. Therefore
the petition is denied.

Concl usi on

The deficiencies in the BACT anal ysis | eave two courses of
action open at this juncture of the proceedings. One is to grant
review of the permit and enter into the briefing phase
contenpl ated by 40 CFR 124.19(c). However, the deficiencies in
the record can not be rectified through the subnmission of briefs
and any ensuing decision would likely conclude that the permt
shoul d be deni ed (because of the deficiencies) or that it should
be remanded to the permt-issuing authority to allow the ap-
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plicant to supplenent the BACT anal ysis. Considerations of time
favor remanding the pernmit in the first instance. Therefore



rather than receiving additional briefs on appeal, | amremanding
the case to NJDEP for further consideration of the BACT anal ysis,
solely as it relates to NOx em ssions. This remand shoul d not be
viewed as prejudging the issue. NIDEP is sinply directed to
reopen the pernmit proceeding for the limted purpose of allow ng
the applicant to supplenent its original BACT analysis in accor-
dance with the guidance described in this decision. |If, after a
full review of the data NJDEP determ nes that NOx em ssion |evels
obt ai ned from conmbustion controls alone represent BACT, it may
reissue the pernmt as witten. It may, of course, revise the
limtations and other conditions of the pernmt as appropriate.

After making the determi nation, NJDEP shoul d reopen the
public comment period to receive any suppl enental comments from
petitioners Cinnam nson et al. on the issue of the NOx limta-

tions in the permit. NIDEP's determination on remand will be
subject to review under 40 CFR 124.19, and appeal of its
deci sion on remand will be required to exhaust adm nistrative

renedi es under section 124.19(f)(1)(iii).
So order ed.

Dat ed: Novenber 10, 1988

Lee M Thonas
Adni ni strator
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Deputy Attorney General

Departnment of Law & Public Safety
Di vi sion of Law, CN 112

Envi ronnental Protection Section
Ri chard J. Hughes Justice Conpl ex
Trenton, NJ 08625

WIlliamJ. Miszynski

Acting Regi onal Adm nistrator
U S. EPA, Region Il

26 Federal Plaza

New York, NY 10278

Thomas J. Cernmnine
19 Market Street
Morri stown, NJ 07960

Robert Filipczak
402 Dahlia Street
Northfield, NJ 08225

Robert P. Bedell

Myerson, Kuhn and Sterrett
1330 Connecticut Avenue, NW
Washi ngton, DC 20036

Dat ed: Novenber 10, 1988

Brenda H. Sel den, Secretary
to the Chief Judicial Oficer
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