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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460

DEC 1 1987

OFFI CE OF
Al R AND RADI ATI ON

SUBJECT: I nproving New Source Review (NSR) |nplenentation

FROM J. Craig Potter
Assi stant Admi ni strator
for Air and Radiati on (ANR-443)

TO Regi onal Admi ni strator,
Regi ons |-X
On June 27, 1986, | established a special task force to address grow ng

concerns about the consistency and certainty of permts issued under the
Clean Air Act's prevention of significant deterioration and nonattai nnent
area NSR prograns. Based on the findings and recommendati ons of the task
force, | amtoday establishing certain programinitiatives designed to
inmprove the tineliness, certainty, and effectiveness of these prograns.

A great deal of effort will be required to overcone the problens which
have devel oped, but it is ny belief that these problens, with your full
cooperation and assi stance, can be resolved so that these essential air
managenment prograns can fulfill their intended roles. Therefore, | urge
each of you to provide the maximumpriority and resource commtnments
avail able to the task.

The outstandi ng concern we now face in these prograns is inadequate
impl ementation. The Ofice of Air and Radiation intends to apply its
resource commitnments so as to enhance its ability to provide technical
support and gui dance, training, workshops, auditing, and enforcenent support
to the Regions and del egated prograns. The Regional Ofices nust nmake a
correspondi ng resource conm tnent for these efforts to succeed.

Accordingly, | amrequesting that you initiate a self-evaluation of current
NSR activities and, to the extent necessary, refocus Regional attention on
these prograns in an effort to inprove and enhance NSR program

i mpl ement ati on.

To ensure that we nmaintain the flexibility to nake this effort a
dynam c one, capabl e of sensing and adjusting to the needs of the program |
intend to establish an informal group of our colleagues to report to ne on
progress in inplenenting the initiatives discussed below. The m ssion of
the group is to provide the feedback necessary to maxim ze the effectiveness
of NSR inplenmentation and to make NSR refl ective of air program needs.
- 2 -

The following is a list of the specific programinitiatives |I am hereby
instituting to bring about inprovenments in NSR inplenmentation:

Tracking Permit Actions--lnitially and until such tinme as permt
quality can be assured, | amrequiring that each Regional Ofice establish
(if not already in place) a programto ensure a tinely and conprehensive
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review of all State and | ocal agency-issued mgjor source permits and certain
m nor source pernmits. Inplenmentation of the programw ||l be made part of
the Regional O fice Managenment Systemand will require the "real tine"
exchange and revi ew of information between the Regional Office and the State
and | ocal agencies when a key mlestone is reached during the permtting
process.

Ef fecti ve communi cati on between the permtting agency and the Regi onal
Ofice is essential to inproving programinplenentation. Therefore, the
Regional O fices will need to ensure that State and local permtting
agencies follow certain notification procedures such as:

- Notify the Regional Ofice and other affected parties (e.g., the
Federal |and manager if Class | areas are inpacted), within a reasonabl e
time, of the receipt of a new mpjor source pernit application. This can
take the formof a conplete copy of the application itself or a brief
description of the proposed project. Notification can be made as each
application is received or the information may be submitted to the Regi onal
Ofice in a periodic report.

- Submit to the Regional Ofice a conplete public notification package
at the beginning of the public notice period. The package nust contain the
public notice | anguage, the proposed pernmit, and a technical analysis
denonstrating how the proposed project conplies with the technical review
requirements of the regulations [e.g., best available control technol ogy
(BACT) or |owest achievable em ssion rate (LAER), air quality inpacts or
of fsets].

- Submit to the Regional Ofice a copy of the final preconstruction
pernmit when issued, including a response to any appropriate conments
submitted during the public coment period.

- Submit to the Regional Ofice a copy of the operating permt when
i ssued.

Li kewi se, when infornmed of a permit action, the Regional Ofice is
responsible for the timely review of the information, specifically:

- Screen inconmng information on pernit applications for potential
i ssues or concerns and, if warranted, communicate themto the permtting
agency.

- Performa tinmely and conprehensive review of the public notice
package and, if warranted, provide comment during the public coment period.
To aid in this task, | have directed the Office of Air Quality
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Pl anni ng and Standards (QAQPS) to start work on the devel opnent of a permt
revi ew checklist for use by the Regional Ofice during the public coment
period. The checklist will also be useful to State and | ocal agencies as a
tool for self-audit and to understand what the Environnmental Protection
Agency (EPA) enphasizes when reviewing a proposed permt.

- Review any response to conments and the final permt to ensure that
any outstandi ng concerns have been resol ved satisfactorily.

- Reviewthe permt to operate to ensure that it is consistent with
the preconstruction permt.

- Take pronpt and appropriate action to deter the issuance or use of
pernmits which fail to meet mninmal Federal requirenents. | have directed
OAQPS to work with the Ofice of General Counsel and the Ofice of
Enf or cenent and Conpliance Mnitoring to devel op guidance for the Regional
O fices on the appropriate |egal mechanisns and procedures for handling
deficient permt actions.

- To the extent practicable, prior to permt issuance, review
potential mnor permt actions which exenpt an otherw se major source or
nodi fication froma nmpjor review (e.g., "synthetic" mnor sources, mgjor
sources netting out of review, and 99.9 or 249.9 tons per year sources).
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The nost critical element of these initiatives is the Regional Ofice
revi ew of proposed permt actions during the public conment period. The FY
1985 national air audit showed w despread serious pernit deficiencies, many
of which could have been corrected without interfering with State and | oca
agency processing if dealt with by EPA during the public comment period. By
uniformy reviewing all major source permt actions during the comment
period, EPA is able to address deficient reviews or pernmts before the fina
permt is issued. This not only pernits nore consistency in the permtting
process anong the States, but al so provides the highest degree of certainty
to the applicant that the pernmit will not be challenged by EPA at a later
date. Moreover, if the permt is not reviewed and comented on prior to
i ssuance, the possibility of successfully challenging the action is greatly
di m ni shed, as is the opportunity to inprove the enforceability of the
permt.

BACT Determinations--Of all the NSR processes, BACT (and LAER)
determ nations are perhaps the nost m sunderstood and the | east correctly
applied. The BACT alternative, if presented by the applicant at all, are
of ten poorly docunented or biased to achieve the decision the applicant
desires.

To bring consistency to the BACT process, | have authorized OAQPS to
proceed wi th devel opi ng specific guidance on the use of the "top-down"
approach to BACT. The first step in this approach is to determ ne, for the
em ssion source in question, the nobst stringent control available for a

simlar or identical source or source category. |If it can be shown that
this level of control is technically or econom cally infeasible for
- 4 -

the source in question, then the next nobst stringent |evel of control is
determined and simlarly evaluated. This process continues until the BACT

| evel under consideration cannot be elimnated by any substantial or unique
technical, environnmental, or econom c objections. Thus, the "top-down"
approach shifts the burden of proof to the applicant to justify why the
proposed source is unable to apply the best technology available. 1[It also
differs fromother processes in that it requires the applicant to analyze a
control technology only if the applicant opposes that |evel of control; the
ot her processes required a full analysis of all possible types and |evels of
control above the baseline case

The "top-down" approach is essentially already required for nunicipa
wast e conbustors pursuant to the June 22, 1987, Administrator's remand to
Regi on | X of the H Power BACT decision and the OAQPS June 26, 1987
"Qperational Guidance on Control Technol ogy for New and Modified Minicipa

Waste Conbustors (MAC's)." It is also currently being successfully

i mpl emented by many permtting agencies and sone of the Regional Ofices for
all sources. | have therefore deternmined that it should be adopted across

t he board.

In the interim while OAQPS devel ops specific guidance on the "top-
down" process, | amrequesting the Regional Ofice to apply it to their BACT
determ nations and to strongly encourage State and | ocal agencies to do
i kewi se. Mreover, when a State agency proposes as BACT a |l evel of contro
t hat appears to be inconsistent with the "top-down" concept, such as failure
to adequately consider the nore stringent control options, the Regiona
Ofice is to provide comment to that agency. A final BACT determ nation
which still fails to reflect adequate consideration of the factors that
woul d have been rel evant using a "top-down" type of analysis shall be
consi dered deficient by EPA.

Training--No formal training workshops specific to NSR have been held
since 1980. Many State and | ocal agencies, as well as the Regional Ofices,
have experienced a high rate of NSR personnel turnover since then. Mny of
the basic problens that are occurring in NSR inplenentation can be traced to
the lack of conprehensive, continuing training for new Regional Ofice and
St at e agency personnel .

To rectify this situation, in FY 1988, OAQPS will work on devel opi ng
materials for a conprehensive training programin the form of Regiona
wor kshops to be conducted in FY 1989.
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Commencing in FY 1989, biannual Headquarters-sponsored NSR wor kshops
wi Il be conducted at each Regional Ofice with State and | ocal agencies
attendance encouraged. Woirkshop topics will cover the NSR rul es and policy,
BACT and LAER determ nations, effective permt witing, howto review a
proposed permt and audit a permit file, and other program areas as needed.
Appropriately trained Regional staff are to then hold these workshops at
their respective State agencies. The NSR experts from Headquarters or NSR
experts fromother Regions will be available to assist.
- 5 -

In addition, Regional Ofices should reserve the funds necessary to
send at | east one EPA staff representative to the NSR workshops (for EPA
only) held sem annually at Denver, Colorado (February), and Southern Pines,
North Carolina (July). Attendance at these workshops plays a vital role in
keepi ng the Regions up to date on programinpl enentati on and new and
emer gi ng policy.

Pol i cy and Gui dance--Continuous litigation and regul atory changes have
conbined with the conplexity of NSRrules to create a log jamof the policy
and gui dance needed to help interpret and effectively apply these rules.
Therefore, | amdirecting that in FY 1989 OAQPS dedicate at |east one staff
person to ensuring a tinely response to policy and gui dance requests. In
the interim | intend to continue OAQPS's efforts to conpile and organi ze
NSR ref erence and gui dance materials, such as the NSR electronic bulletin
boar d.

I realize that the initiatives discussed above constitute only the
first steps of a continuing process to address concerns and needs relating
to NSR programinpl enentation. |In recognition of the possible need to
maintain flexibility in managing and inproving the NSR process | will, as
indicated earlier, establish a group to nonitor our progress under this new
policy. The group will be conprised of representatives from EPA
Headquarters and Regional Ofices and we will consult with State and | ocal
agency officials as part of our effort to obtain timely feedback as we
i mpl ement these initiatives.

Addi ti onal specific guidance on inprovenents in the program areas
di scussed above will be issued in the near future. |In the neantine, each
Regional Ofice is directed to work closely with its State and | ocal
agencies to ensure that all aspects of the NSR permt programs conply with
all applicable State and Federal program requirenents.

Your comments and suggestions are wel come. Please direct themto Gary
McCut chen, Chief, New Source Review Section, MD 15, Research Triangle Park,
North Carolina 27711 (FTS 629-5592).

cc: Air Division Directors, Regions |-X



