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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

BEFORE THE ADM NI STRATOR
UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In the Matter of:

Honol ul u Resour ce
Recovery Facility,

Appl i cant

PSD Appeal No. 86-8

—

REMAND

Sierra Club, Conservation Council for Hawaii, American Lung Associ ation
of Hawaii, Life of the Land, and Joseph Singer (Petitioners) jointly request
review of a Prevention of Significant Deterioration (PSD) permt
determination that will authorize the City and County of Honolulu to
construct the Honol ulu Resource Recovery Facility (H Power), a mnunici pal
waste burner. [SEE FOOTNOTE 1] A final decision to issue a pernit was nmade
on Novenber 17, 1986, by the Hawaii Departnent of Health (HDOH), with EPA
Region I X' s concurrence, pursuant to a del egati on agreenent between Regi on
I X and HDOH. HDOH s action in issuing the permt is subject to the review
provisions of 40 CFR Section 124.19, (See Footnote 2) because the

[ FOOTNOTE 1] : Hiroji Abe also submitted a petition for review dated
Decenber 20, 1986, which this office received on Decenber 30, 1986. The
rules require that petitions for review of a permt determ nation be filed
within 30 days of issuance (plus mailing time). 40 CFR Sections 124.19 and
124.20. In this case a petition had to be postnmarked by Decenber 20, 1986.
The record contains no evidence of when M. Abe nmiled the petition, but the

fact that the petition was not received until Decenber 30 leads to a
conclusion that the petition is untinely. Accordingly, the petition is
di smssed. Additionally, | note that M. Abe does not raise any issues not

enconpassed by Petitioner's petition for review

[ FOOTNOTE 2] : Al'l references to the Code of Federal Regulations (CFR) are
to the 1986 edition.
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pernmt is deened to be an EPA-issued permt under EPA rules, 40 CFR Section
124.41; 45 Fed. Reg. 33,413 (May 19, 1980). Until reviewis conpleted the
H Power facility is without an effective pernmit and therefore is not

aut hori zed to begin construction.

Petitioners protest issuance of the permt because they believe it does
not require, as it is suppose to, use of the best available control
technol ogy (BACT) for sulfur dioxide (SO2) (See Footnote 3) and because they
believe the permtting authority did not evaluate the inpact of the SO2
control technol ogy on unregul ated pollutants, as required by North County
Resource Recovery Associ ates, PSD Appeal No. 85-2 (June 3, 1986). In
response to the petition for review, Region | X states that it has
reeval uated the record and consi dered new i nformati on on nunicipal waste
incineration, and now concludes that the BACT determ nation for H Power may
not be appropriate. In view of the Region's response and after considering
the petition for review and the various responses, | agree with the Region
that HDOH s BACT determ nation for SO2 may be inappropriate. Also, the
anal ysis required by North County of the inpact of controls on em ssions of
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unregul ated pol lutants appears to be inadequate. Therefore, | amrenanding
t he concurrence to the Region for reconsideration.

[ FOOTNOTE 3] Al t hough Petitioners also declare that the BACT determ nation
for particulate matter and hydrochloric acid is unlawful, their petition
only addresses the BACT determ nation for SO2 and fails to provide any
supporting argunments for these other clains. For this reason, the Region
and HDOH direct their responses to the SO2 BACT determination and this
remand concerns only the SO2 BACT determ nation.

- 3-

Di scussi on

Before a mpjor new facility can be constructed in an area that is
neeting the National Anbient Air Quality Standards (NAAQS), [SEE FOOTNOTE 4]
the owner must obtain a PSD permit to construct and operate the facility.
42 U.S.C. Sections 7470-79. The Clean Air Act conditions permt issuance on
a showing that the proposed facility will enploy BACT for each regul at ed
pollutant emtted fromit in significant amounts. 42 U S.C Section 7475.
Section 169 of the Act defines BACT as an "emission limtation reflecting
t he maxi mum degree of reduction"” that the "pernmitting authority” on a "case-
by-case basis, taking into account energy, environnental, and economc
i mpacts and other costs" determines is "achievable.”" 42 U S.C Section
7479(3). EPA Region |IX delegated its authority to issue PSD pernmits to HDOH
in 1983, subject to the Region's concurrence on BACT deterninations for the
first five permts. 48 Fed. Reg. 51,682 (Novenber 10, 1983).

H Power, a resource recovery facility that will burn municipal solid
waste and generate electricity fromthis process, is the first source to
receive a permt determ nation from HDOH under the del egati on. HDOH made a
final decision to issue a pernmt for H Power on Novenber 14, 1986, and EPA
signed the permt to concur in the BACT determ nation on Novenmber 17, 1986.
Pursuant to Section 124.15, a final pernmit decision becones effective 30
days after service of

[ FOOTNOTE 4]: H Power will be located in an area designated as being in
attai nnent of the SO2 NAAQS. 40 CFR Section 81.312.
-4-

notice of the decision unless reviewis requested under Section 124.19.
Petitioners requested review under Section 124.19 in a tinely manner; [SEE
FOOTNOTE 5] thus the permt decision is not effective.

The events leading to the HDOH pernmit decision need not be detail ed
here; the highlights will suffice.

Initially, HDOH issued a draft permt containing SO2 linmts of 191
parts per mllion (ppn) and 349 |Ibs/hr (3-hour average) but requiring
nothing in terns of technol ogical em ssion controls for SO2. Region |IX
expressed its disapproval, taking the position that BACT for a nunici pal
wast e burner such as H Power calls for use of a dry scrubber, since it would
enable the facility to achieve SO2 enmission linmts of 30 ppm (approxi mately

80% renoval efficiency). HDOH persisted, however, reiterating its position
that local environnmental, economic, and energy inpacts support a conclusion
that scrubbers are not required for HPower. |In the end the Region and HDOH

reached a conprom se

[ FOOTNOTE 5]: HDCH argues that the petition should be dism ssed under
Section 124.19 for failure to include a "denpnstration"” that the issues
being raised in the petition were raised during the public comment period.
The Regi on agrees that the petition does not include a statenent to this
effect, but points out that the exhibits submtted with HDOH s response show
that the issues were indeed raised during the public comment period. So,

t he Regi on suggests that the Petitioners' failure to conply with this
"technical" requirenent is harmess error. | aminclined to agree with the
Regi on. The purpose of the requirenent is to informthe Adm nistrator

whet her a petition for review neets the prerequisites for consideration,
i.e., that the permt issuer had an opportunity to address the issue during



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

the public comment period prior to issuing the permt. 40 CFR Section
124.13. Since the exhibits supplementing the responses by the parties
indicate that Petitioners did raise the issues below, | see no harm caused
by Petitioners' om ssion.

-5-

in a final pernmt decision that sets SO2 linmts at 143 ppm and 349 | bs/hr on
a 3-hour average (only a 25%reduction according to the Regi on) [SEE
FOOTNOTE 6] to be net wi thout scrubbers, by renoving high-sul fur bearing
materials prior to conbustion of the waste. 1In addition, the permt
provides for the later addition of a dry sorbet injection systemif
necessary to neet the emssions limts in the permt.

Based on a reevaluation of the record and new i nformati on on nuni ci pal
wast e incineration, [SEE FOOTNOTE 7] the Regi on now believes that HDOH s
BACT determination may not be appropriate. The Region points out that 17 of
21 nunici pal waste burners in the Region will have scrubbers and of the
remai ning four, three will achieve SO control of over 90%efficiency. [SEE
FOOTNOTE 8] Considering the difference in control efficiency between H
Power and these other resource recovery projects, the Region concludes that
HDCOH has not presented a conpelling case that |local factors are sufficient
to warrant allowing a less effective control technol ogy for

[ SEE FOOTNOTE 6]: HDOH asserts that 57%reduction of SO2 enissions wll
result fromthe 143 ppmrate.

[ SEE FOOTNOTE 7]: According to EPA Region I X, the new information includes
presentations at three recent conferences 1) the American Pollution Control
Associ ation Conference entitled "Burning Qur Garbage: |[|ssues and
Alternatives," October 30-31, 1986 in San Francisco; 2) An EPA workshop on
muni ci pal waste conbustion, Decenber 9-10, 1986 in North Carolina; and 3)
the "First National Regul atory Agency Resource Recovery Wirkshop" sponsored
by the California Air Pollution Control Oficers Association and Northeast
States for Coordinated Air Use Managenent, January 15-17, 1987 in Los

Angel es.

[ FOOTNOTE 8]: The last project is snmall and will have SO2 em ssions of 45

ppm
-6-

H Power. [SEE FOOTNOTE 9] Furthernore, the Region asserts that HDOH fail ed
to analyze the inpact of the proposed controls on unregul ated pollutants as
required by North County. [SEE FOOTNOTE 10] For these reasons, the Region
requests the Admi nistrator to grant review on the BACT determ nation.

Admi ni strative review of PSD permt decisions is not usually granted
unl ess the pernit decision is clearly erroneous or involves an exercise of
di scretion or policy that is inportant and therefore should be revi ewed by
the Admi nistrator as a discretionary matter. 40 CFR Section 124.19. "This

power of review should be only sparingly exercised . . . . " 45 Fed. Reg.
33,412 (May 19, 1980). The regul ations envision that disputed permt
conditions will be resolved for the nobst part at the regional level. Id.
This is

[ FOOTNOTE 9]: Sinply because nobst of the nunicipal waste burners in the
Region will enploy scrubbers for SO2 control does not, as a matter of |aw,
conpel a conclusion that H Power must have scrubbers. See Northern Plains
Resource Council v. U S. EPA, 645 F. 2d 1349 (9th Cir. 1981); In the Mutter
of New York Power Authority, PSD Appeal No. 82-4 (Dec. 6, 1983). However,
the fact that essentially all nunicipal waste burners will have scrubbers
and because these scrubbers are effective in controlling em ssions of
potentially toxic organic and heavy netal pollutants, and acid gases other
than SO2, denobnstrates that the technology is available. Accordingly
substantial and uni que |ocal factors nmust be shown to justify a less
efficient control technol ogy.

[ FOOTNOTE 10]: HDOH does not claimthat its BACT determ nation included an
eval uati on of the inpact of the SO2 controls on unregul ated pol | utants;
rather it argues that in the process of making a final permt decision, it
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eval uated the potential inpact of unregulated pollutants enmitted fromH
power and revised the pernmt to "buffer these inpacts” by including a
requi rement for higher conbustion tenperatures and | onger retention tinme in
the boilers. HDOH al so added a termthat requires conpliance with any
addi ti onal guidance devel oped as a result of the North County remand. HDOH
clainms this satisfies the requirement of North County.

-7-

particularly true for BACT determ nati ons because they involve

i ndi vidual i zed consideration of the facts of each case. See In the matter
of CertainTeed Corporation, PSD Appeal No. 81-2 (Decenber 21, 1982). G ven
the limted purpose of this review and the fact that BACT determ nations
should be made, at least in the first instance, at the regional or |ocal

| evel, | amrenmanding the concurrence to the Region for reconsideration.

Si nce the Regi on now expresses doubt about its concurrence on the BACT, |
conclude that the proper course of action is for the Region to reconsider
its decision and either find that the evidence supports its initial decision
to concur or, if not, to nmake what it considers the correct determ nation.
[ SEE FOOTNOTE 11] The Region will have to deterni ne whether the applicant
has net its burden of denonstrating that significant technical defects, or
substantial |ocal econonmic, energy, or environnental factors or other costs
warrant a control technology |ess efficient than scrubbers.

In reconsidering its concurrence the Region should consult with
national or other regional |evel EPA programofficials, and may obtain nore
informati on from HDOH or H Power, perform additional analysis, or otherw se
work with HDOH, as appropriate.

Footnote 11: HDOH points to the Region's official concurrence in the BACT
determ nation and argues that the Region's current position is inconsistent
with the del egation agreement. In meking this argunent, HDOH ignores the
nature of the del egation agreement and the fact that it is subject to the
permitting procedures in Part 124. The del egati on agreenent is not a
private bond indenture or lease; it is an instrunent for inplementing a | aw
enacted in the public interest. As stated a decade ago in an EPA pernit

pr oceedi ng:

( FOOTNOTE CONTI NUED ON NEXT PAGE)
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After such reconsideration, the Region is to issue a full report to the

Admi ni strator and the parties on its decision and the supporting reasons.
VWhat ever the Regi on deci des nust be adequately supported by the existing
adm nistrative record and any suppl enents thereto. [SEE FOOTNOTE 12] |If the
Regi on decides to withdraw its concurrence, it nust set out its own BACT
determ nation and include a discussion of why the |ocal factors raised by
HDCOH are not sufficient to justify the initial BACT determ nation.

[ FOOTNOTE 11 CONTI NUED]
The Agency is the representative of the public interest and is not
unpire blandly calling balls and strikes for adversaries appearing
before it; the right of the public nust receive active and affirmative
protection" at the hands of the Agency. [Scenic Hudson Preservation
Conference v. FPC, 354 F.2d 608, 620 (2d Cir. 1965) cert. denied 384
U S. 941 (1966).] The courts have made clear that the Agency nust take
affirmative steps to obtain the information necessary to sound
deci sions under the statutes it adm nisters, even at the cost of
del ay. . ..

an

In re Public Service Conpany of New Hanpshire, et. al. (Seabrook Station,
Units 1 and 2), 10 ERC 1257, 1263 (1977). The instant case represents a
situation where the Region retained authority in the del egation agreement to
review and and concur in BACT determ nati ons and now t he Regi on expresses
second thoughts about its concurrence. As Justice Frankfurter stated,
"Wsdom too often never cones, and so one ought to reject it nerely because
it cones late." Henslee v. Union Planters Nat. Bank & Trust Co., 335 U. S
595, 600, 69 S. Ct. 290, 293, 93 L Ed 259 (1948). Certainly, the

Admi nistrator, with his statutory responsibility to protect the environnent,
shoul d | ook at the Region's concerns or, if appropriate, direct the Region
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to reconsider its decision to concur. The pernmit, after all, is not yet
effective.

[ FOOTNOTE 12] In its response to the petition, HDOH argues that 40 CFR
Section 124.13 prohibits consideration of new information because this
information is not part of the adm nistrative record. | disagree. Section
124.13 directs parties objecting to any conditions of the draft permt to
submit their coments during the public comment peri od.

[ FOOTNOTE 12 CONTI NUED NEXT PAGE]

-9-
After reviewi ng the Region's decision on remand and any responses by
the parties, | will issue a ruling on the pettition for review. In the
neantinme, the pending petition for review wi |l be held in abeyance.

During the time the Region is reconsidering its concurrence, the Region
and HDOH may choose to negotiate revisions to the H Power BACT determ nation
and issue a new pernmit decision. |If so, any revised permt decision, unless
appeal ed, will becone final within 30 days of service of notice to the
Petitioners, the permt applicant, and any other parties previously entitled
to notice under 40 CFR Section 124. 15.

So ordered.

Lee M Thonmas
Adni ni strator

Dat ed: June 27, 1987

[FOOTNOTE 12 CONTI NUED]

It does not apply to the permtting authority or, in this case, to Region IX
because of the Region's relationship to the pernmitting authority under the
del egati on agreenent. Nor does Section 124.13 prohibit the Adm nistrator
fromconsidering new information. In view of the Adm nistrator's broad
authority to review permt decisions, including the right to remand under
Section 124.19, the Adm nistrator has the power to direct the Regional

Admi ni strator or HDOH to consi der new i nformation and to seek further
evidence on relevant points. See In the matter of 170 Al aska Pl acer M ners,
More or Less, NPDES Appeal No. 79-1 (Mar. 10, 1980), In re Public Service
Conpany of New Hanpshire, et. al. (Seabrook Station, Units 1 and 2), 10 ERC
1257 (Decision of the Adm nistrator, 1977).

CERTI FI CATE OF SERVI CE

I hereby certify that the copies of the foregoing Remand in the Matter
of Honol ul u Resource Recovery Facility, PSD Appeal No. 86-8, were served
upon the follow ng persons by 1st class mail, Postage prepaid:

John C. Lewin, MD.
Department of Health
St ate of Hawaii

P. 0. Box 3378

Honol ul u, Hawaii 96801

Judith E. Ayres

Regi onal Admi ni strator
U.S. EPA Region I X

215 Frenont Street

San Franci sco, CA 94105

Joseph J. Brecher, Esq.
506 15th Street
Gakl and, CA 94612
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Dat ed:

JUN 23 1987

Jereny Harris

Managi ng Director

Cty and County of Honol ul u
Honol ul u, Hawaii 96813

Joseph A. Cannon, Esq.
Suite 1100

1667 K Street, N W
Washi ngton, D.C. 20006

John C. Wse

Deputy Regi onal Adm nistrator
U.S. EPA Region I X

215 Frenont Street

San Franci sco, CA 94105

David P. Howekanp, Director
Ai r Managenent Division
U.S. EPA Region I X

215 Frenont Street

San Franci sco, CA 94105

Hiroji Abe
P. O Box 4285
Honol ul u, Hawaii 96812-4285

Brenda H. Sel den
Secretary to the Chief
Judicial Oficer



