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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460

APR 28, 1982
OFFI CE OF
Al'R, NO SE AND RADI ATI ON

SUBJECT: Federal Enforceability under PSD

FROM Kat hl een M Bennett
Assi stant Administrator for Air, Noise and Radi ation
TO Directors, Air & Waste Managenent Divisions
Regions 1-1V, VI-VIlIl, X

Directors, Air Managenent Divisions
Regi ons V and | X

Thi s nenorandumis pronpted by a request for clarification of the
status of the requirement that to be cogni zabl e under PSD for offset and
applicability purposes, enission linmtations nust be federally enforceable.

On August 7, 1980, EPA published amendnents to the PSD and non-
attai nnent regul ati ons which included a provision that em ssion limtations
nust be federally enforceable in order to be taken into account for offsets
or applicability purposes. The amendnents went on to define federally
enf orceabl e as:

all limtations and conditions which are enforceable by the
Admi ni strator, including those requirements devel oped
pursuant to 40 CFR parts 60 and 61, requirenents within any
applicable State Inplenmentation Plan, and any permt

requi rements established pursuant to 40 CFR 52.21 or under
regul ati ons approved pursuant to 40 CFR 51.18 and 40 CFR
51.24. (40 CFR 52.21(b) (17))

Under a petition for reconsideration of the August 7 rules, which was
submtted by several parties, this concept of federally enforceable
limtations was challenged. The petitioners maintained that the requirenent
of federally enforceable Iimtations was unnecessary.
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The Agency decided to reconsider the requirenent of federally
enforceable emission limtations. In addition to reconsidering the issue
EPA tenporarily stayed the federally enforceable requirements (see Federa
Regi ster July 15, 1981). The stay expired on Cctober 5, 1981 and the
Admi ni strator declined an extension of the stay, thus once again requiring
federally enforceable em ssion limtations.

At the present tinme, the anendnents, as published on August 7, 1980,
are in effect and binding. The definition of federally enforceable stil
stands: emssion limtations nust be federally enforceable in order to be
taken into account for offsets or PSD applicability. As to the definition
of federally enforceable, the Agency continues to nmaintain the position that
operating permts not incorporated into a SIP under an approved genera
bubbl e rule are not federally enforceable.

During the past six nonths the Agency has been in the process of
negotiating a settlenent of the industry challenges to the August 7, 1980
amendnments, including the issue of Federal enforceability.

The Agency has offered a settlenent proposal, which has been accepted
by the industry petitioners that woul d change the federally enforceabl e
concept. EPA has agreed to propose accepting emssion linmtations as
creditable to the extent that they are enforceable by either Federal, State
or local jurisdictions. The word "federally" would be dropped fromthe term
"federally enforceable" as used in the regulations. At the sane tine the

term"enforceable" will be defined as "enforceabl e under Federal, State, or
local law and discoverable by the Admi nistrator and any other person.” This
change will nost likely have the result of nmaking operating permts

acceptable for offsets and applicability.

Changes in Federal enforceability, as well as other changes that result
fromthe settlenent agreenment, mnust go through general rul enaking
procedures. Rul emaking procedure will follow the outline in the February
22, 1982 settlement agreenent. The rul emaking may al so i nclude some type of
grandf at hering provisions for the period of the tenporary stay. The
grandf at heri ng provisions may focus on the comencenment of construction
during the period of the stay.

Pl ease note that until the rul emaki ng processes are conpleted the
existing rules are still in effect. |If any specific problens concerning
Federal enforceability and applicability arise, questions should be referred
to Ed Reich at 382-2807.






