


-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460

OFFI CE OF ENFORCEMENT
25 MAY 1979

SUBJECT: Submission of State Air Permts
as S|P Revisions

FROM Ri chard G Rhoads, Director
Control Prograns Devel opnent Division

Edward E. Reich, Director
Di vision of Stationary Source Enforcenent

TO Director, Air and Hazardous Materials Division
Regi ons |-X

A question has been raised concerning the need for States to submt
construction and operating air permts as revisions to State inplenmentation
plans (SIP). O particular concern is the Federal enforceability of State-
issued air pernmits that have not been incorporated individually within a SIP
by nmeans of an EPA approval through rul emaking.

Federal enforcenent of construction permits issued under procedures
conplying with the requirenments of 40 CFR 51.18 (new source review) is
provided in 40 CFR 52.02 (d) which reads, in part, as follows:

...all permt conditions or permt denials issued pursuant to
approved or pronul gated regul ations for the review of new or
nodi fied stationary or indirect sources, are enforceable by the
Admi ni strator...in accordance with...assigned responsibilities
under the plan.

Thus, State construction permts which have been issued in accordance with
SI P procedures approved by EPA as satisfying 40 CFR 51.18, and which satisfy
the interpretative ruling of the requirenents of 40 CFR 51.18 (the emi ssion
of fset policy), 44 Fed. Reg.3274 et seq. (January 16, 1979), are enforceable
by EPA. (However, if emi ssion reductions to neet Condition 3 of the

em ssion offset policy
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are obtained from existing sources other than those controlled by the owner
of the proposed new source, Section V.B. of the policy provides that these
"external" offsets nust be effectuated through a SIP revision.) The
provisions of 40 CFR 52.02(d) al so provide for EPA enforcenent of prevention
of significant deterioration construction permts which have been issued by
St at es under procedures conplying with 40 CFR 52. 21.

The conditions upon construction contained in these permts which are
needed to neet federal requirements (e.g., the source nust achieve the
| owest achi evabl e em ssion rate, or operate best avail able control
t echnol ogy) have continuing application to a source built under the permt.
Any State linmtations upon the effective duration of a State construction
pernmit is deened to effect only the authorization to construct under the
permit. Once a source is actually built, it must continue to nmeet the
condi tions inmposed upon its construction unless they are nodified by a
federally approved SIP revision.

Operating permts present sone special problens. Since State
procedures for the issuance of operating permts to new sources are not
required under 40 CFR 51.18 or 40 CFR 52.21, State new source operating
pernmits are not federally enforceable under 40 CFR 52.02 (d). O course, to
the extent the behavior required in new source operating permts is
consistent with the behavior required in the SIP (including any previously
i ssued construction permt enforceable by reason of 40 CFR 52.02 (d)), EPA
can enforce the behavioral requirenent on the basis of nonconpliance with
the SIP. In addition, EPA can enforce, on the basis of nonconpliance with
the SIP, behavioral requirenents contained in operating permts for existing
sources to the extent that the permt requirenents are the sane as the SIP
requirements. However, if the provisions of an operating permt differ from
the SIP, the permit nust, at the present tinme, be approved as a SIP revision
before it is enforceable (or recognized) by EPA. |If an operating permt
condition nore stringent than the SIP is necessary to assure attainnment or
mai nt enance of a national anbient air quality standard, failure to revise
the SIP accordingly results in the SIP being inadequate. Therefore, we are
advi sing each Regional Ofice to notify the States of this potential need to
revise their SIPs. States which do, in fact, need to revise their SIPs to
i ncorporate individual operating pernits which are necessary to assure
attai nnent and mmi ntenance of a national anbient air quality standard shoul d
do so as soon as possible.
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Sone State-issued operating permits may not indefinitely require
i ndi vi dual EPA approval through rulemaking in order to be considered part of
the SIP. Section 110 (a) (2) (d) of the Clean Air Act requires SIPs to
include "a programto provide for the enforcenment of enmission limtations
and regul ation of the nodification, construction, and operation of any
stationary source, including a permt programas required in parts C and D
and a permit or equivalent programfor any major emtting facility..." In
addition, Section 172 (b) (6) of the Act provides that SIPs nust "require
pernmits for the construction and operation of new or nodified major
stationary sources..." Although no regulations inplenenting these sections
yet exist, a working group is developing a regulatory proposal requiring
SIPs to contain an operating permt program (or its equivalent) and
establ i shing the standards for EPA approval of such a program The issue of
the federal enforceability of State-issued operating permits will be
addressed by these regulations. 1In the interim States are encouraged to
submit permts as SIP revisions as appropriate.

cc: Director, Enforcenent Division
Regi ons |-X

M chael Janes, OGC






