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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460
OFFI CE OF ENFORCEMENT

DATE: June 19, 1980

SUBJECT: PSD and NSPS Applicability Determnation for
Guardi an I ndustries' Flat @ass Plant in
Cor si cana, Texas

FROM Di rector
Di vision of Stationary Source Enforcenent

TO Di ana Dutton, Director
Enf or cenent Divi sion, Region VI

I have reviewed your nenoranda of March 11 and March 17, 1980,
regarding Guardi an I ndustries' (Guardian/the Conpany) claimthat it
"commenced construction" of a flat glass plant in Corsicana, Texas prior to
[March 19, 1979, and is therefore not subject to the Prevention of
Significant Deterioration (PSD) regul ations of June 19, 1978. Guardi an has
al so asserted, based on a "commenced construction” date, that the plant's
furnace is not covered by the New Source Performance Standards (NSPS) for
gl ass manufacturing facilities proposed on June 15, 1979. | agree with your
conclusion that Quardian has failed to adequately denonstrate that it
commenced construction of its Corsicana flat glass plant by March 19, 1979.
W thout an adequate show ng of commencenent of construction by that date
Guardian is subject to the June, 1978 PSD regulations. | also agree with
your conclusion regarding the applicability of NSPS to Guardi an's gl ass
manuf acturing furnace. Because the Conpany has not adequately denonstrated
that it entered into a contract for a continuous program of construction of
the furnace by June 15, 1979, NSPS applies to the furnace.

PSD

Section 169(2) (A) of the Clean Air Act, the June 19, 1978, PSD
regul ati ons (40 CFR 52.21), the Strel ow nmenoranda of Decenber 18, 1975 and
April 21, 1976, and Montana Power v. EPA, 13 ERC 1385 (9th G r. 1979)
provide definitions and establish criteria for determ ning whether a PSD
source has "commenced construction.” In general, EPA regulations allow the
"grandf at hering" or exenption of a source fromthe June 19, 1978, PSD review
and permtting requirements only if, as of March 19, 1979, the source had
ei ther begun a continuous program of physical on-site construction, entered

into binding agreements or contractual obligations for on-site construction
whi ch coul d not have been cancelled or nodified w thout substantial |oss or
entered into binding agreenents or contractual obligations for off-site
construction which irrevocably committed the source to a specific site. In
addition, the source nust have obtained, by March 1, 1978, certain
preconstruction pernmits necessary under the State |Inplementation Plan.
"Construction" is defined in the PSD regul ati ons as fabrication, erection,
installation or nodification of the source.

Assessnent of "substantial |oss" is a case-by-case anal ysis which
involves calculating the I oss a source would have sustained as of March 19,
1979, if contracts for continuous on-site construction were cancelled or
nodified. This loss is then conpared to the total project cost. |If the
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loss is greater than 10% of the total project cost, it is considered a
substantial |oss and the source is considered to have comenced construction
for PSD grandfathering purposes. |If the loss represents |ess than 10% of
total project cost, it may or may not be considered a substantial |oss
dependi ng on whether, as of March 19, 1979, the source had conmtted itself,
financially and otherwise, to a particular site for a particular facility to
the point that rel ocation was not possible and a delay or substantia

nodi ficati on woul d have been severely disruptive.

Assessnment of "irrevocable conmmitnent” is also a case-by-case anal ysis
dependent upon whet her, as of March 19, 1979, the Conpany had entered into
contracts or binding agreements for the off-site construction of a source
whi ch, due to characteristics unique to the source or site, can only be
located at a specific site. In these cases, the adequacy of the conm tnent
is al so dependent upon whether the site-specific contract or agreenment could
have been cancelled w thout a substantial |oss under the foregoing analysis.

As outlined in your nmenoranda and attached docunentation, Guardi an had
not begun what anmpbunts to a continuous program of physical on-site
construction by March 19, 1979. To avoid PSD requirenents Guardi an nust
rely on its State permt, issued on February 28, 1978, coupled with
contractual obligations or binding agreements. Guardian points to the
foll owi ng expenditures and arrangenents in support of its claim

(1) 3400 hours spent by Guardi an's Engi neering Departnment during 1978 and
the first quarter of 1979 preparing design criteria, specifications and
dr awi ngs;

(2) various engineering authorizations including

(a) June 1978, Decenber 1979 and February 1979, arrangenents with
Ef fici ent Engi neering Conpany authorizing up to $140,000 in
engi neering services ($120,000 paid out as of March 19, 1979),

(b) June 1978, Decenber 1978 and March 1979, arrangenents with St
Clair Technical Services authorizing up to $185,000 in engineering
services for process equi pment ($146, 000 paid out as of March 19
1979),

(c) a June 1978, arrangenent with General Machi ne Design authorizing
up to $25,000 in engineering services for process equi pment
($14,000 paid out by March 19, 1979);

(3) a February 16, 1979, letter to Tol edo Engi neeri ng Conpany, authorizing
design of a glass nmelting furnace

(4) purchase of land on Septenber 7, 1978, for $205, 081.05

(5) a February 1979 arrangenent, as evidenced by a letter to the Corsicana
City Manager, to reinburse the City for installation of a sewer |ift station
and water line with rei nbursenent contingent on the devel opment and
installation of a revision to the City's water and sewer system

(6) an April 24, 1978, arrangenent w th Southwestern Laboratories for soi
bori ngs, boundary surveys and other site work costing $14, 700.

I have reviewed the docunments subnmitted by Guardi an regarding each of
the above. | have the follow ng suggestion concerning use of these itens in
finding the total project cost to loss ratio for substantial |oss purposes
and for determ ning the extent of QGuardians conm tnent:

-4-

Item1 - The 3400 hours of in-house design work cannot be counted in the
rati o because Guardi an's subni ssion does not indicate that the work invol ved
contracts for site-specific construction or contracts for continuous on-site
construction. Further, no dollar ampunt or information which could be used
to determ ne such an anmount has been provided even if this in-house work
coul d be shown to involve site-specific or on-site construction contracts.

Item 2 - The engineering agreenments authorizing up to $350,000 in costs
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(%280, 000 actually paid out by March 19, 1979), cannot be used unless the
agreenents are shown to be site-specific contracts for the construction of
the source or contracts for continuous on-site construction of the source
The CGuardi an subm ssion does not provide sufficient information in order to
make these determ nations.

Item 3 - The February 16, 1979, letter to Tol edo Engi neering regarding the
gl ass furnace should not be used. As you point out, the letter represents,
at best, an "authorization to proceed with design of one 500 ton/day
regenerative flat glass furnace" rather than a contract for the construction
of a site specific $11, 000,000 furnace or a contract for continuous on-site
construction of the furnace. Guardian has supplied no estimte of what
woul d be an appropriate amount to use in determning exact liability to

Tol edo if Guardi an had cancel ed or nodified the February, 1979 arrangenent
as of March 19, 1979. Even if, for argunent's sake, this letter does
represent such a contract, | agree with your analysis of Guardi an's probable
liability as roughly one nonth of the usual contract neasure of danmages.

Item 4 - Because |and can be resold or held for other purposes, a contract
for its purchase is not an exanple of either a contract for the construction
of a site-specific facility or for a contract for continuous on-site
construction. Therefore, the land contract should not be used in
determ ni ng substantial |oss or irrevocable conmtnent.

-5-

Item5 - The rei nbursenent arrangenment with Corsicana, which was contingent
on devel opnent and revision of the City's water systems and finalization of
the plant plan, should not be used. Guardian has not provided information
on what, if any, reinbursable costs were actually incurred by the City of
Corsicana as of March 19, 1979, nor has it denonstrated any contractua
obligation with the City as of that date.

Item 6 - Your nenorandum di scusses $14,000 in initial site work pursuant to
a Septenmber 13, 1979, agreenment with Metric Construction. Guardian's
docunent ati on, however, does not contain any indication of an initial site
work agreement with Metric Construction. The Conpany's subni ssion does
contain a copy of an April 24, 1978, purchase order nmade out to Southwestern
Laboratories authorizing $14,700 for field, |aboratory and engineering
reports and for boundary surveys. For the purposes of this nenmorandum |
have assuned that the initial site work nentioned in your March 11, 1980,
nmenorandum refers to the April 1978, Sout hwestern Laboratories purchase
order. Wiile this work was perfornmed on-site, it can not be considered as a
fabrication, erection, installation or nodification of the source, and thus
does not constitute a continuous program of physical on-site construction of
the source. The work was al so not perforned pursuant to an off-site source
construction contract. Thus, the $14, 000 expendi ture does not establish

t hat conti nuous on-site constructi on had commenced, nor should it be used in
determ ni ng substantial |oss or irrevocable conmtnent.

Upon review of your nenoranda and the attached docunentation it appears
t hat Guardi an has not adequately denobnstrated that the above itens invol ved
bi ndi ng agreenents or contractual obligations for construction of a site-
specific facility or for continuous on-site construction of the source
Wthout nore detailed information and docunentation from Guardi an regardi ng
the Conmpany's commtnent to the Corsicana site, | nust conclude that the
Conpany had not commenced construction by March 19, 1979. For this reason,
guardian is subject to the PSD regul ati ons of June 1978

- 6-

I suggest that you issue a prelimnary applicability determ nation
providing a 30-day period during which Guardi an woul d have the opportunity
to present nore detailed information on what itens the Conpany feels should
be included in determ ning whether it comrenced construction by March 19
1979. If Quardian does not submit additional materials by the end of the

30-period, I would issue a final determination at that tine and woul d
publish it in the Federal Register. |f Guardian does submt additiona
information, it should be carefully evaluated prior to issuing a fina
determination. In any case, the final determ nation should be published in

t he Federal Register.
NSPS
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The issue involved under NSPS is whether construction had conmenced on
the affected facility, the glass furnace, on or before June 15, 1979, the
proposal date of the glass furnace standard. |f construction comenced on
or before June 15, the facility is not subject to NSPS

For NSPS purposes, construction is defined under 40 CFR 60.2(g) as
fabrication, erection, or installation of an affected facility. Comenced
under 60.2(i), nmeans that an owner or operator has undertaken a continuous
program of construction or nodification or that an owner or operator has
entered into a contractual obligation to undertake and conplete, within a
reasonable tine, a continuous program of construction or nodification.

The issue presented here is whether Guardian entered into contractua
obligations to build a glass furnace prior to the proposal date of the glass
furnace standard.

Evi dence of entering into a binding contractual obligation can be
establ i shed by proof of significant |ost expenditures which woul d be
directly attributable to the cancellation of a contract for construction or
nodi fication of the affected facility. Typically this evidence consists of
a penalty in the nature of |iquidated damages for contract breach. The
Agency also has found that a letter of intent can establish a binding
contractual obligation where cancellation of the order contenplated by the
letter of intent would subject the prospective buyer to significant
penal ti es.

-7-

Guardi an's docunents show that the purchase order for a glass furnace
from Tol edo Engineering was witten Cctober 25, 1979. But Guardi an asserts
its February 16, 1979, letter to Tol edo Engi neering as the contractua
obl i gati on which establishes the Conpany's comence construction date. The
February 1979, letter, by itself, is difficult to accept as a binding
contractual obligation for the construction of the furnace for severa
reasons. First, the letter expressly authorizes design of the furnace
rather than its construction. Further, the letter does not appear to
represent a final and binding agreenent due to its references to a purchase
order which will follow, a later finalization of contract details, and a
firmprice only after specifications and designs are finalized

Guardi an's February 22, 1980, letter to Diana Dutton, Director of the
Regi on VI Enforcenent Division, alleges that cal cul ations, draw ngs, and
studi es were executed by Toledo in reliance on Guardian's February 1979
letter. However, these activities appear to relate to the design, and not

to the construction, of the furnace. |In the absence of clear data
denonstrating that Guardian had entered into a contractual obligation for
construction on or before June 15, 1979, | consider Guardi an subject to NSPS

requirements for glass manufacturing plants.

As | recommended in the PSD section of this nmeno, | would issue a
prelimnary applicability determ nation which would allow Guardi an a 30-day
period in which to show that a contractual obligation did exist on or prior
to June 15, 1979

If you would like to discuss this issue further, please contact Rich
Bi ondi of ny staff at 755-2564.
Edward E. Reich
cc: Mchael Janes
Ri chard Rhoads
Don Goodwi n
DATE: March 11, 1980

SUBJECT: PSD and NSPS Applicability Determ nations for
Guardi an Industries' new float glass plant, Corsicana, Texas

FROM Di ana Dutton, Director
Enf or cenent Di vi si on (6AE)
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TO Edward E. Reich, Director
Di vision of Stationary Source Enforcenent (EN- 341)

We received a letter dated Novenber 6, 1979, froma law firmin North
Carolina concerning the possible construction of a new float glass plant by
Guardi an Industries without a PSD pernmit. W sent a request for information
to Guardian and received the response by letter dated January 2, 1980.
Guardi an clained to have comenced construction prior to the proposed NSPS
for the glass manufacturing industry, Subpart CC, 44 FR 34853, June 15

1979. CGuardian also clained to have net the "grandfathering"” provision for
PSD, 40 CFR 52.21 (i) (3) by obtaining all preconstruction permts necessary
under the SIP before March 1, 1978, by commencing construction before March
19, 1979, and did not discontinue construction for a period of 18 nonths or
nor e.

Anal ysis for PSD Regul ati ons

Guardi an bases its claimto have commenced construction on its having so
financially commtted itself to a particular site for its glass plant that
rel ocation or substantial nodification would be severely disruptive and
financially damaging to the conpany. As evidence of this commtment prior
to March 19, 1979, Cuardian gives:

(1) 3400 hours expended by the Guardi an Engi neering Depart nent
preparing design criteria, specifications and drawi ngs for the
pl ant,

(2) contracts for engineering services for $350, 000,

(3) contract with Tol edo Engineering and its construction subsidiary
to initiate engineering and authorizing the ordering of long |ead
materials for the glass nelting furnace for $11, 000, 000,

(4) purchase of plant site for $205, 081.85

(5) commitment to the City of Corsicana to reinburse the City for
wat er and sewer systenms for $105, 000, and

(6) contracts for initial site work for $14, 000.
2

In addition Guardian clains that its manner of doing business is somewhat
different fromother conpanies. Guardian clains that it does npbst of the
engi neering work in-house as opposed to other conpanies that |et turnkey
contracts. Only the glass furnace contract was a turnkey contract.
Therefore, Quardian clains that its formal contracting point is later than
nost conpani es. Quardian says that each of its plants requires individua
and specific design. Thus the commitnment to the site is nade prior to the
letting of contracts.

Guardi an points to its contract with Toledo as primary evidence of its
conmmitnment. Tol edo has built each of CGuardian's three glass furnaces. This
contract was |et wi thout conpetitive bidding and was based on the long term
rel ati onshi p between the conpanies. The purchase order which was issued in
October 25, 1979, is clainmed to be just a formality. Guardian clainms that
Tol edo initiated engineering, design, and procurenent w thout a purchase
order contract. Guardian has submtted evidence of the many di scussions
with Tol edo establishing the design criteria of the furnace prior to the
formal authorization. Guardian has obtained a letter from Tol edo stating
Tol edo was of the opinion that Guardian had committed itself to the awardi ng
of the contract to Toledo prior to the formal purchase order.

Moreover, Quardian clains that their commtnent to this particular site
shoul d be judged in the overall plan of the conpany. Guardian is going to
shut down an existing plant with the schedul ed start up of the Corsicana
pl ant in Novenber, 1980. |If the Corsicana plant is del ayed, the conpany
will not be able to fulfill its contracts and will suffer severe financia
damage.

In our analysis of these facts we are guided by the Strel ow nmenoranda of
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Decenber 18, 1975, and April 21, 1976, the discussion in the preanble to the
PSD regul ati ons of June 19, 1978, and the decision in Mntana Power Conpany
v. EPA, 13 ERC 1385, 1979. For the purpose of this determ nation, the issue
i s whether Guardian has "entered into binding agreenments or contractua

obl i gati ons, which cannot be cancelled or nodified w thout substantial |oss
to the owner or operator to undertake a program of construction of the
source to be conpleted within a reasonable tine." The crucial elenments are
that there be a contractual obligation and a contract that cannot be
cancelled or nodified wi thout substantial |oss. Contract |aw nust answer
the first and EPA 10% gui del i ne nust answer the second

Items 4, 5, and 6 relate to on-site construction. The contract for on-site
construction was not signed until Septenber 13, 1979, with Metric
Construction. The three listed itens are not sufficient to denpbnstrate a
conti nuous program of on-site construction or contracted on-site
construction, nor has Guardian clained this as the basis for comencenent of
construction.

3

Guardian's claimof grandfathering is based on having, in the words of the
Ninth Circuit, "contracted for construction not anounting to a continuous
program of on-site construction, but which neverthel ess irrevocably
committed the source to a specific site." @uardian is enphasizing the
financial conmtment and loss to the conpany if the plant does not go on
line as planned and describing the contracts as just a formality. W are
taking the position that the financial conmtnent nmust be evidenced by
contractual obligation.

Guardian is saying that we should consider all the work it did before
letting contracts as evidence of its financial conmmtnent. Apparently it is
true that the engineering staff conpleted detailed plans for the Corsicana
site before letting contracts. However, we have rejected this factor in
maki ng our determ nation. There are no contracts involved so there are no

| egal obligations that can be cited as commtments. Allow ng considerations
of in-house work in this case woul d open the door to conpanies claimng sone
type of in-house work evidenced a financial commitment. Most inportantly we
bel i eve we are bound by the statutory definition which may, unfortunately,
wor k agai nst a conpany |ike Guardian that does a great deal of preparatory
in-house work prior to entering into contractual agreenents.

We have the sanme view on Quardian's argunent on the relation of this project
to the shut down of another plant. W believe that we are bound to consider
only the contractual obligations of the site in question in making our PSD
applicability determnation. |If you have a different view on these two
points, we would request formal guidance on how these factors should be
consi der ed.

Turning to the contractual obligations, we nust decide if the conpany woul d
suffer substantial |oss based on a ratio of unavoidable |osses to tota
project cost. W assume that all the engineering contracts can be counted
in the contractual conm tnents category when conputing the ratio of

unavoi dabl e 1 osses to total project cost. These clains total $350, 000.
Using a total project cost of $51,000,000, we calculate that these
contractual obligations for construction of the plant constitutes .686% of
the project's cost and conclude that this sumis not substanti al

Under the court's analysis in the Montana Power Conpany case, it appears
that a conpany nust neet the irrevocable conmmtnent or substantiality of
loss test for contracts for on-site construction or for non-site work but
the two cannot be added together to determine the substantial |oss anpunt.
Even if the two are added together, $350,000 plus $324,782, the ratio is
only 1.32% of the project's cost and is not substantial

4

This leads us to Guardian's claimthat on February 16, 1979, it contracted
with Tol edo for construction of the glass nmelting furnace. The total cost
as reflected in the purchase order of Cctober 25, 1979, is $11, 000, 000.
This ampbunt would clearly denpbnstrate that Guardi an had irrevocably
conmmitted to a specific site if the necessary elenments are net by this

agr eenent .
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Is the letter of February 16, 1979, from Guardi an to Tol edo a bi nding
agreenent or contractual obligation? At this tinme, a year later, both
parties are claimng there was an agreenent.

The elenments in question here are certainty of obligations and of price or
conpensation. A contract nust be reasonably certain as to the obligations
of the parties. Concerning the design of the furnace, it is clear that the
design is not finalized. Previous discussions are cited as having taken

pl ace on the design. Wiile there is a question on the certainty of the
design requirenents at this tinme, giving Guardian the benefit of
interpretation, it is possible that Guardi an could show fromthe di scussions
havi ng taken place that the design was reasonably certain.

The crucial point here is lack of certainty of price conpensation. The
letter states that Guardi an has taken under considerable information

concerning fees but there is no indication of an agreenent on price. In
fact there is the explicit statenment follow ng the discussion of the fees
that Guardian "will finalize the contract details at a later date.” Cearly
the contract details will include costs. Guardian has greatly enphasized

the individuality of design of each of its glass plants. The furnace is by
Guardi an's own argunent not a standard off-the-shelf item Price then nust
be somewhat individual for each furnace and cannot be taken as a foregone
concl usi on or agreenent.

Price or conpensation is an essential ingredient and nmust be definite and
certain or capable of being ascertained fromthe contract itself. As a
general rule, an agreement which does not specify the price or any nethod
for determning it, but which | eaves the price for future deternination and
agreenent of the parties, is not binding. (17 AM Jur. 2d p. 423.)

VWere a party is attenpting to recover for work performance where price is
not nentioned, a court will invoke the standard of reasonabl eness; and the
fair value of the services or property is recoverable. Even if there is not
a contract, a court will inmpose a constructive contract to prevent unjust
enrichnment. W are not in such a situation so the concerns are very
different. Here the burden is on CGuardian to denonstrate that all the
requi sites of a binding agreement have been fulfilled.

5

Wiere the material terms and conditions of a contract are not ascertainable
and the negotiations have not reached the point where the agreenent gives
the parties an absolute right without further negotiations, no enforceable
contract is created. (17 C.J.S. p. 696 note 1.) To be final, the agreenent
nmust extend to all the terns which the parties intend to introduce and
material terms cannot be left for future settlenent. (17 C.J.S. p. 697.)
Sinply put, where an essential elenment is left for future agreenent, there
is no contract.

Even considering the negotiations between Guardi an and Tol edo, we cannot
conclude that there was a neeting of the minds on prices. Therefore, the
letter fails to fulfill the requirenents of a binding agreenent.

If we assune for the sake of argunent that the February 16 letter is a
contract, what is it a contract for? The only authorization is to proceed
with the design of the furnace. This contrasts with the purchase order of
COct ober 25, 1979, that authorized Toledo to "design and install conplete and
ready for operation" the furnace. W do not believe that this letter could
be construed as doing nore than authorizing the design of the furnace

There is just no basis for including the whole of the purchase order into
the February 16, letter.

Gven the limted authorization of the February 16 letter, what would the
loss to Guardian be if Guardi an had cancel | ed what ever agreenent it had with
Tol edo on March 19, 1979. Certainly not $11,000,000. Even in Toledo's
letter of February 21, 1980, which obviously was witten at Guardi ans
request, Toledo stated that it undertook the necessary studies, cost
estimates and prelimnary engineering prior to the purchase order in
reliance upon Guardian's comm tnent. These actions taken by Tol edo were
limted in nature and di d not enconpass the scope of the purchase order. On
March 19, 1979, Guardi an would have been liable for only the costs Tol edo
incurred relating to design work for that one nonth. These costs clearly
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woul d not approach several mllion dollars that would be necessary to
denonstrate the substantial |oss test had been net.

We believe that Guardian did not have a contractual obligation for the
furnace which is the major piece of equipnent at the plant until Cctober 25,
1979. Even if there were a contract based on the February 16, 1979 letter,
we believe that it would not enable Guardian to neet the irrevocable
comm tnent test because of the limted authorization. Therefore, we
conclude that Guardian did not commence construction by March 19, 1979, and
is subject to review under the PSD regul ati ons.

6

NSPS Regul ati ons

The NSPS determi nation is somewhat easier. The questions to answer are when
did the continuous on-site construction begin and when was the contractual
obligation entered into for the piece of equipnent regulated. The gl ass
furnace is the equipnment in question. For the reasons given above, we
conclude that the earliest date for the contract is the Cctober 25, 1979,
purchase order and for the continuous on-site construction woul d be the
Metric contract of Septenmber 13, 1979. Both dates are after the publication
of the proposed NSPS for glass furnaces. Therefore, Quardian is subject to
the New Source Performance Standards.

We ask your concurrence on these deternminations. |f Guardian is subject to
PSD, Guardian is in violation of the regul ations by beginning on-site
construction without a permt. W wll publish a Federal Register Notice of

our determination for purposes of a Section 307 judicial review and issue a
Notice of Violation to Guardian. W request your action as soon as
possible. Delay on our part will only be detrinmental to Guardi an.

Encl osure a/s



