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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460

DATE: July 1, 1978

SUBJECT: " Commence Construction" under PSD

FROM Di rector,
Di vision of Stationary Source Enforcenent
TO Davi d Kee, Chief Air Enforcenent Branch
Regi on V

This is in response to your meno of April 7, 1978, requesting guidance
on how to apply the definition of "commence construction” under the new PSD
regul ati ons.

One of the requirements a mmjor new source or major nodification nust
satisfy in order to have commenced construction is that the owner or
operator nust have obtained and nust continue to hold all necessary
preconstructi on approvals required under the applicable SIP. |If al
necessary preconstruction approval s have not been obtai ned and mai nt ai ned
construction has not commenced. Your menp requests guidance on the
application of this requirement in cases where a State grants linmted
permits, grants permits in stages, or allows site work without a permt.

Rat her than providing you with general exanples to follow, we would prefer
to address individual situations involving these State permitting procedures

on a case by case basis. In this manner, consistency can be maintained in
applying the regulations to uni que and conpl ex situations which m ght not
fit a general exanple. |If you are aware of specific cases where unusua

State permitting procedures affect applicability of PSD, please feel free to
refer themto us.

In addition to obtaining all required permts, a source nust also
satisfy one of two additional requirements in order to conmence
construction. A source nust either 1) begin a continuous program of
physical on-site construction or 2) enter into a contractual obligation to
undertake a program of on-site construction to be conpleted within a
reasonable tine. Three specific questions regarding these requirenments were
raised in your meno and are addressed bel ow.
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1) VWhat constitutes physical on-site construction?

We have interpreted physical on-site construction to refer to
pl acement, assenbly, or installation of materials, equipnment, or facilities
which will nmake up part of the ultimate structure of the source. In order
to qualify, these activities nust take place on-site or nust be site
specific. Placenent of footings, pilings and other materials needed to
support the ultimate structures clearly constitutes on-site construction.
As stated in the preanble to the draft regulations, "it will not suffice
nerely to have begun erection of auxiliary buildings or construction sheds
unl ess there is clear evidence (through contracts or otherw se) that
construction of the entire facility will definitely go forward in a
continuous manner". Activities such as site clearing and excavati on work
will generally not satisfy the commence construction requirenents.
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2) What constitutes a contractual obligation to undertake a program of
construction?

In order to satisfy the conmence construction requirenents, a
contractual obligation nust be a site specific commtnent. The types of
activities which will be considered site specific for purposes of a contract
are identified in question #1 above. Contracts for work on footings,
pilings, and other site specific materials and equipnent will clearly
satisfy the requirenent while contracts for site clearing and excavation
will not. The legislative history clearly indicates that contracts for non
site specific equipnent, such as boilers, will typically not suffice,
regardl ess of any penalty clauses contained in the contracts.

A Contractual obligation for purposes of commencing construction nust
al so be one which cannot be cancelled or nodified without substantial |oss.
The PSD regul ati ons provi de gui dance on determ ni ng whether a | oss should be

deened "substantial". A loss which would exceed 10% of the total project
cost will clearly be considered substantial. Whether a |loss of less than or
equal to 10% of the total project cost will be considered substantial wll

be determ ned on a case by case basis.
3) What constitutes a reasonable tine?

In order to assure that construction proceeds in a continuous nanner
and is conpleted within a reasonable
3

time, the regulations require that a break in construction of greater than
18 nonths or failure to commence construction within 18 nonths of PSD permt
i ssuance will generally invalidate a source's PSD pernmit. This 18 nonth
period may be extended by the Adm nistrator upon a satisfactory show ng that
an extension is justified.

Your neno raises a question as to what test should be used to decide,
for enforcenent purposes, if construction has comenced when a source has
proceeded on a project without a pernmit. The PSD regul ations state that no
maj or stationary source or mgjor nodification shall be constructed until the
preconstructi on approval requirenents are net. |If a source subject to PSD
revi ew has begun on-site construction without a PSD permt, the source is in
viol ation of Section 52.21.

Addi tionally, your neno requests gui dance on Sections 113(a) (5),
113(b) (5), and 167. M staff is currently preparing a gui dance docunent
whi ch addresses inplenentation of these sections and which will be forwarded
to you upon conpl etion.

If you require any further assistance, please contact Libby Scopino
(755-2564) of my staff.

Edward E. Reich

cc: Mke Trutna Pet er Wckof f
Eri c Cohen Li nda Mur phy
Ken Eng A enn Hansen
Wnston Snith St eve Rot hbl att
Don Harvey Bob Chansl or
Dave Joseph Ll oyd Kost ow
M ke Johnston John Johnson

Bennett Stokes



