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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460

OFFI CE OF ENFORCEMENT

SUBJECT: Al abama By- Products Corporation (ABC)

FROM Di rector
Di vision of Stationary Source Enforcenent

TO Marvi n B. Durning
Assi stant Admi ni strator for Enforcenent

The attached response to Gene Lewis of ABC states our position
regarding the applicability of the Agency's recently promul gated PSD
regul ations to ABC s coke battery No. 4. W have discussed the substance of
this response with Region IV, which concurs with this determ nation.

ABC s basic argunment is that the Agency's decision to nake the recently
pronul gated PSD regul ations effective as of March 1, 1978, is not legally
supportable. Therefore ABC contends that its permt application should be
eval uat ed under the Agency's pre-existing PSD regul ations. The significance
of applying these forner regulations is that ABC woul d be given the
opportunity to offset any em ssions associated with the rehabilitation of
battery No. 4 and thereby avoid the installation of best available control
technol ogy (BACT) on this facility.

ABC has indicated to the Departnment of Justice that it will cancel its
plans to rehabilitate battery No. 4 if the Agency requires it to satisfy the
recently promul gated PSD regul ati ons and instead proceed to trial in the
federal enforcenent action filed against it. For this reason, the
Departnment of Justice has urged the Agency to reevaluate its position and
exenpt ABC fromthe PSD requirenents. Specifically, the Departnent is
concerned that if this case goes to trial the court will declare that the
present federal coke oven regulations contained in the Al abama SIP do not
provide for pushing controls. (These are the sane regul ations that were at
issue in the U S Steel-Fairfield case). |If this occurs ABC may refuse to
install the positive push controls on batteries Nos. 1, 5, and 6 as it has
tentatively committed to under the terns of the settlenent negotiations.
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Addi tionally, ABC nmay allege that Region IV did not act in good faith
during the PSD permtting process. First, although Region |V personnel
| earned of ABC s plans to rehabilitate battery No. 4 on Decenber 2, 1977,
they did not inform ABC of the need to obtain a PSD permt prior to March 1.
Addi tionally, neither the Regional Ofice nor the State of Al abama i nforned
ABC that the permt review process could be expedited by subnmitting the
pernmit application to State authorities directly rather than to Jefferson
County. ABC s failure to conplete its permt application until Decenber 29,
1977, elim nated any absolute right it mght have had to receive a pernmit
prior to March 1, even if it had subnmitted the application directly to the
State. In a simlar instance, however, the Martin-Marietta Corporation
submitted its PSD permt application directly to the State authorities, and
obtai ned an expedited review of its application by both the State and EPA.
This expedited review enabled Martin Marietta to obtain a permt prior to
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March 1, despite the fact that it had not submtted its application until
Decenber 13. ABC therefore might argue that the Regional Ofice, as a
matter of equity, should have informed ABC that the State authorities could
conduct the PSD revi ew process nuch nore quickly than the County.

Al t hough ABC has indicated that it will proceed to trial if EPA
subjects it to the recently pronul gated PSD regul ati ons, recent action of
the Al abama Air Pollution Control Conm ssion may cause ABC to reconsider.
On July 11, 1978, the Conmi ssion anmended its coke oven regulations to
require the installation of positive push controls. This action was taken
as part of the overall SIP revision process required by the Act for
nonattai nment areas. These regulations are currently enforceable by the
State authorities, and are now being reviewed by EPA Region IV. |If
approved by EPA, these regulations will become part of the SIP and will be
federally enforceable. Thus, since ABC is already under an obligation to
install push controls to satisfy State law and may be required to install
positive push controls on its batteries when Alabama's SIP is revised, it
may decide that litigation would not be advantageous.

Finally, it appears that as a practical matter the Agency's PSD
determinati on should have little influence on ABC s decision whether to
chal I enge the provisions of EPA's enforcenent action. Regardless of whether
PSD review i s conducted under the pre-existing or the newy promul gated
regul ati ons, ABC apparently will be required to desulfurize its coke oven
gas (BACT). ABC had anticipated that it
- 3-

could avoid the significant costs associated with this type of control if
revi ew were conducted under the Agency's pre-existing regulations. These
regul ati ons woul d not have required the installation of BACT if ABC had been
able to offset the emissions associated with battery No. 4. ABC had
expected to obtain the necessary offsets by shutting down battery No. 2 and
upgr adi ng several scrubbers presently installed on the coal preheater
stacks. |If evaluated under the currently effective PSD regul ati ons, ABC
will be required to install a desulfurization unit regardl ess of any

em ssions of fsets achieved. Because of the considerable costs associated
with the installation of this unit ABC was quite anxious to be revi ened
under the pre-existing PSD regul ati ons.

In several recent discussions, however, Bernard Bl oom of DSSE and Bruce
M1l er of Region IV have concluded that ABC probably coul d not have obtai ned
the of fsets required under the pre-existing regulations wthout the
installation of a desulfurization unit. Therefore, fromthe standpoint of
cost to ABC, it is likely to be irrelevant whether the Agency reviews ABC s
pernmit application under the pre-existing or recently pronul gated PSD
regul ations. For this reason, ABC s future strategy in the Agency's
enforcement action should not be greatly influenced by the decision to
subj ect ABC to the new PSD regul ati ons.

I hope that this menorandum expl ains satisfactorily some of the
ram fications of our decision to subject ABC to the nore stringent PSD
requirements inposed by the Cean Air Act Anendnents of 1977. |If you have
any questions on this matter or require any additional information please
call me or Bob Hom ak (755-2580) of my staff.

Edward E. Reich

cc: John Johnson
Region 1V

UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, DC 20460
OFFI CE OF ENFORCENMENT
July 28, 1978
Cene W Lew s

Vice President - Operations
Al abama By- Products Corp. (ABC)
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P. O Box 10246
Bi rm ngham Al abama 35202

Dear Gene

I have received your letter of June 19, 1978, in which you state that
ABC s coke battery No. 4 should not be subject to the Agency's recently
pronul gated regul ations for prevention of significant deterioration (PSD).
Upon a careful review of the materials submtted, and after discussing this
matter with EPA's Region IV Office in Atlanta, | have concluded that battery
No. 4 is subject to these new PSD regul ations. This determination is
mandat ed by the provisions of the Clean Air Act and the Agency's
i mpl ementing regul ati ons and was not influenced by the enforcenent action
t hat EPA has commenced agai nst ABC.

First, | would like to address an apparent area of uncertainty
regarding the applicable new source regul ations for coke battery No. 4.
Your letter seenms to indicate that PSD requirenents are being used as a
substitute for the Agency's Interpretative Ruling for Nonattainment Areas.
These two policies, however, are quite different. The Interpretative Ruling
("offset policy"), published in the Decenmber 21, 1976, Federal Register
(pages 55524-30), affects new sources constructing in or inpacting
nonattai nment areas. The PSD program governs construction affecting those
areas where air quality currently is better than the national anbient air
quality standards (i.e., attainnent areas). These two Agency policies
require i ndependent preconstruction reviews and inpose different pollution
control requirenments. Since Jefferson County is an attainnent area for SO2
and a nonattainment area for particulate matter, coke battery No. 4 nust
undergo both a PSD review for SO2 and an offsets review for particul ates.
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Your letter advances several arguments for not subjecting ABC s coke
battery No. 4 to the Agency's recently pronul gated PSD regul ati ons. First
you allege that the Notice published in the Novenber 3, 1977, Federa
Regi ster, in which EPA stated its intent to apply the new PSD requirenents
as of March 1, 1978, is without any |egal effect because it acconpanied
proposed rather than final regulations, and because it was not subject to
public coment.

The Novenber 3, 1977, Federal Register Notice provided ABC with notice
of the Agency's policy for inplenenting the PSD regul ations. The fact that
the statenent appeared in the preanble to proposed regul ations that were
subj ect to anendnent does not nmeke it ineffective to provide such notice
Moreover, this Notice stressed that, in order to assure receipt of a fina
PSD permit by March 1, 1978, sources should file a conpleted permt
application no later than Decenber 1, 1977

It is inportant to note that EPA's current PSD regul ati ons
contenpl ate at least a 90 day period fromconpl eted application
submittal to permt issuance. Accordingly, sources which have not
filed conpleted applications by December 1, 1977, should not
assune that a final permt approval will be issued by March 1,
1978, and should therefore plan to be revi ewed under the new
rules. (42 Fed. Reg. 57479 (1977)) (enphasis added).

Publication of this Notice on Novenber 3 provided ABC with adequate
time to prepare and submit a conpleted PSD permit application for coke
battery No. 4 by the Decenber 1, 1977, date. Additionally, your statenent
that selection of these dates was not subject to public comment is
erroneous. EPA received nunerous comments both fromindustry groups and the
general public on the appropriateness of the March 1 deadline. (See 43 Fed
Reg. 26389-90 (1978)).

Your second argunent is that EPA chose to inplenent the PSD program on
March 1, 1978, sinply because this was the date on which it expected to
publish the regulations. Since ABC filed a conpleted PSD pernmit application
nore than 90 days prior to the date on which the final regul ations were
published in the Federal Register (i.e., June 19, 1978), you believe it
shoul d be eval uated under the pre-existing regul ations.
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This argunent is not persuasive for two reasons. First, it fails to
recogni ze that EPA's firm adherence to the March 1 date was necessary to
m ni m ze consunption of the increnents prior to the tine the States adopted
the PSD program Additionally, it ignores the fact that EPA gave the public
anple notice of its intent to use this March 1 date even when it became
evident that the final regulations would not appear as schedul ed. (42 Fed.
Reg. 62020, 64378 (1977)).

The Agency explained its rationale for selecting March 1, 1978, as the
date of inplenentation in its June 19, 1978, Federal Register Notice.
Briefly, the rationale is that in developing the Clean Air Act Amendnents of
1977, Congress left standing contradictory indications of when it intended
the new PSD requirenents to be effective. Faced with this contradiction EPA
was required to fashion a program for inplenenting the new requirenents.

EPA had to bal ance three major considerations in devel oping this program
First, EPA recognized the Congressional intent that consunption of the air
quality increnents be mnimzed. The other two mgjor considerations were

t hat econom c disruption should be mnimzed and that orderly admi nistration
of the new requirements should be maxi m zed. Thus, while EPA initially

sel ected March 1, 1978, because it represented the date of expected
publication of the final regul ations, effectuation of these three conpeting
consi derations required that EPA adhere to this date even if publication of
the regul ati ons was del ayed. (For a full discussion of the Agency's policy
in inmplenmenting the new PSD requirenents, see 43 Fed. Reg. 26389-91 (1978)).

Your letter also inplies that the conduct of EPA Region IV personnel
may in sonme way have been responsible for ABC s failure to submit a permt
application prior to Decenber 1, 1977. This argunent is without nerit. EPA
Region IV representatives did not learn of ABCs plans to rehabilitate
battery No. 4 until Decenber 2, 1977, during a neeting with ABC
representatives in Birm ngham Al abama. Furthernore, at this tine ABC
informed Region IV of its intent to submit a pernmit application shortly.
ABC subnmitted an inconplete application 3 days later. It is difficult to
under st and how Region |1V, which did not learn of ABC s plans until the
Decenber 1 "deadline" had passed, can be held responsible for ABC s failure
to make a tinely PSD pernit application.

Additionally, the permt review conducted by Jefferson County and EPA
was not marked by any undue delay. ABC first filed its permt application
with the Jefferson County
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Department of Health on Decenmber 5, 1977. In an acconpanying letter,
however, ABC acknow edged that this application was inconplete. On Decenber
12, 1977, the County requested additional information. ABC supplied this
informati on on Decenber 29, 1977. |In accordance with the then-applicable
PSD regul ations, this constituted the official date of receipt of the
application for purposes of conducting PSD review. (40 CFR Section 52.21(e)
(1977)).

Upon conpl etion of the technical review, Jefferson County announced a
30-day comment period on March 4, 1978. Although it might be argued that
the County's review took |Ionger than the 60 days provided for in 40 CFR
Section 52.21(e), given the nunerous and conpl ex issues that required
resolution, this was not an unreasonable delay. Moreover, even if Jefferson
County had conpl eted the necessary reviews within the 60 day period, EPA
woul d not have received ABC s processed application until February 26, 1978,
assumi ng i nmedi ate recei pt of all the necessary information. This would
have left only two days in which to evaluate the County's technical
anal ysis, review the public comments subnmitted, and issue a final approval.
Such a "rubber stamp" procedure was not contenplated by the then applicable
PSD regul ations, which provided EPA 30-60 days in which to evaluate the
pernmt and issue a final approval. (40 C.F.R Section 52.21(e)(l)(v) and
(vi)(1977)).

Addi tionally, you note that EPA exenpted U S. Steel-Fairfield fromthe
March 1, 1978, deadline because of ongoing settlenment negotiations, and you
request that ABC be granted a simlar exenption. The factual circunstances
surrounding the Fairfield negotiations, however, are quite different from
those involved in this case. In the US. Steel case, the applicability of
the PSD regul ations was not a significant issue, since it was absolutely
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certain that there would be no net increase in enmssions resulting fromthe
nodi fication. Rather, EPA intervened in the Fairfield suit primarily to
ensure that the requirements of the "offset policy" were net with respect to
control of the particulate em ssions fromthe new batteries. During the
settl ement negotiations, EPA requested the County to wi thhold the issuance
of construction pernmits pending resolution of the "offsets" issues. Since
the post-March 1, 1978, issuance of permts in the Fairfield case was in no
way connected with the PSD review and the delay was at the request of EPA,
requiring U.S. Steel to neet additional PSD requirenments woul d have been
inequitable. The circunstances in the present case are quite different,
since ABC s failure to obtain final PSD approval by March 1, 1978, resulted
fromits failure to submt a tinmely application.

In summary, ABC was given sufficient notice of the need to obtain a PSD
permt prior to March 1, 1978, or risk being evaluated under the Agency's
new PSD regul ations. Despite this notice, ABC did not obtain the necessary
permit. ABCs failure to do so can not be attributed to the actions of EPA.
At all times Region IV personnel dealt with ABC in good faith, and w thout
regard to the pending enforcenment action against the conpany. Therefore, if
ABC intends to pursue its replacenent strategy at the Tarrant coke plant, it
nust satisfy the requirenments of the anmended PSD regul ati ons.

Finally, although it is clear that ABC s pernit application nust be
eval uat ed under the recently pronul gated regul ations, there may be little
practical significance to this decision. W understand that ABC had
intended to of fset the enissions associated with rehabilitation of battery
No. 4 and thereby avoid the necessity to utilize best available control
technol ogy (BACT), as would be required by the new PSD regul ati ons. However
our engineering estimtes, which may be di scussed with Region |V personnel,
indicate that ABC will not be able to achieve the necessary offsets without
utilizing BACT. Therefore, regardl ess of whether PSD review is conducted
under the pre-existing or newy pronul gated regul ati ons, ABC will be
required to desul furize a portion of its coke oven gas.

I hope that this letter satisfactorily responds to your objections
regarding the PSD review for coke battery No. 4. | trust this determnation
wi Il renpve any uncertainty that ABC may have recently experienced, so that
a final control strategy for coke battery No. 2 can be expeditiously
sel ected and i npl enent ed.

Si ncerely,

Marvi n B. Durning
Assi st ant Admi ni strator
for Enforcenent

cc: Lloyd Guerci
Department of Justice

Henry |. Froshin
U S Attorney's Ofice
Bi r m ngham Al abama

John Johnson
Region 1V



