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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

BEFORE THE ADM NI STRATOR
U. S. ENVI RONMENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C.

In the Matter of:

Hadson Power 12 -- Altavista
PSD Appeal Nos. 90-2
90-3, 90-4, & 90-5

Appl i cant

DAPC Regi stration No. 30859

e e

ORDER DENYI NG REVI EW

Larry Hendricks (Appeal No. 90-2), Herbert Bolin (Appeal No. 90-3),
Lena C. Frazier (Appeal No. 90-4), and Roy E. St. John, Jr. (Appeal No. 90-
5) filed separate requests for review of a Prevention of Significant
Deterioration (PSD) permt that authorizes construction of a steam
electricity cogenerating facility at Altavista, Virginia. The Virginia
Department of Air Pollution Control (DAPC) issued the permit to the
appl i cant, Hadson Power 12, on February 21, 1990, pursuant to a del egation

of authority from EPA Region |11, Philadel phia, Pennsylvania. Because of
the del egation, DAPC s permit determ nation is subject to the review
provisions of 40 CFR Section 124.19, and any permit it issues will be an

EPA-i ssued permt for purposes of federal law. 40 CFR Section 124.41; 45
Fed. Reg. 33,413 (May 19, 1980).

DAPC responded to the petitions on May 25, 1990, arguing in each
instance that the grounds for review alleged in the petitions did not neet
the threshold for review established by the rules governing this proceeding
DAPC al so noted that in
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numer ous i nstances the issues raised by two of the petitioners (Bolin and
St. John) had not been raised at the public hearing or during the public
comment period and, therefore, were not eligible for consideration on
appeal . DAPC is correct on both counts:

First, a petition nust contain a statenent denonstrating "that any
i ssues being raised were raised during the public comment period (including
any public hearing) to the extent required by these regulations * * *." 40
CFR Section 124.19(a). The latter, in turn, require participants in the
pernmit proceedings to "raise all reasonably ascertainable issues and submt
all reasonably avail abl e argunments supporting their position by the close of
the public comment period * * *." 40 CFR Section 124.13. Collectively, the
purpose of these regulations is to ensure that all matters are first raised
with the pernmit issuer. In this manner, the permt issuer can nake tinely
and appropriate adjustments to the permt determination, or, if no
adjustnents are made, the permit issuer can include an explanation of why
none are necessary. As explained in the preanble to the regulations, "[t]he
| ater stages [of the permit proceedings] are appellate in nature and new
i ssues should not be raised on appeal."” 45 Fed. Reg. 33411 (di scussing
Section 124.13). None of the petitions contains the requisite statenent
under 40 CFR Section 124.19(a), and many of the issues raised by two of the
petitioners, as DAPC correctly alleges, had not in fact been raised with the
pernmt issuer in a tinely manner. Those issues
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(identified in DAPC s response to the petitions) are therefore ineligible
for review on appeal .

Second, as to the few issues that satisfy the foregoing requirenents,
DAPC is correct in asserting that they do not neet the threshold for review
Under the rules, there is no appeal as of right fromthe permt
determination. Odinarily, a petition for review of a PSD pernit
determination is not granted unless it is based on a clearly erroneous
finding of fact or conclusion of law, or involves an inportant matter of
policy or exercise of discretion that warrants review. The preanble to the
regul ati ons states that "this power of review should be only sparingly
exercised,"” and "nost pernmt conditions should be finally determ ned at the
Regi onal [state] level * * * " 45 Fed. Reg. 33,412 (May 19, 1980). The
burden of denonstrating that the permt conditions should be reviewed is
therefore on the petitioner. Upon consideration of the petitions, and for
the reasons stated in DAPC s response, | conclude that none of the
petitioners has nmet his or her burden, respectively, of show ng that the
pernmit shoul d be revi ewed.

Accordingly, for the reasons stated above, review of DAPC s pernit
determination is denied.

So ordered.

Dated: JUL 30 19

WlliamK Reilly
Adni ni strator

CERTI FI CATE OF SERVI CE

I hereby certify that copies of the foregoing Order Denying Review, PSD
Appeal Nos. 90-2, 90-3, 90-4, and 90-5, were mauiled to the following in the
manner i ndi cat ed.

First Class Mil Wal | ace N. Davis
Post age Prepai d: Executive Director
Vi rginia Departnent of
Air Pollution Control
Ninth Street O fice Building
200-2003 N. North Street
Ri chnond, VA 23219

Mar ci a Mul key

Regi onal Counsel

U S. EPA - Region |11
841 Chestnut Street

Phi | adel phia, PA 19107

Herbert J. Bolin
1614 Avondal e Dr
Al tavi sta, VA 24517

Larry Hendri cks
1114, 8th St.
Al tavi sta, VA 24517

Lena C. Frazier
1117 7th St.
Al tavi sta, VA 24517

Roy E. St. John, Jr.
Rt. 3 Box 400
Hurt, Va 24563

Douglas G Wite
Assi st ant Regi onal Counsel
U S. EPA - Region |11
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Dat ed:

JUL 31 1990

841 Chestnut Building
Phi | adel phia, PA 19107

[Charise E. Page]

[for] Brenda H Selden, Secretary
to the Chief Judicial Oficer



