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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460

DEC 14 1983

SUBJECT: Guidance On Enforcement of Prevention of Significant
Deterioration Requirenents Under the Clean Air Act

FROM M chael S. Alushin
Associ at e Enforcenent Counsel for Air

Edward E. Reich, Director
Stationary Source Conpliance Division

TO Regi onal Counsel s
Regi ons |-X

Directors, Air Managenent Divisions
Regions |, V and I X

Directors, Air and Waste Managenent Divisions
Regions I1-1V, VI-VIII, and X

Thi s gui dance di scusses enforcenent of Part C of Title | of the Cean
Air Act, dealing with the prevention of significant deterioration (PSD) of
the anbient air quality. The guidance explains the use of Section 167 of
the Clean Air Act as an enforcenent tool and provides assistance in choosing
bet ween Section 167 and the alternatives avail able for enforcing against PSD
violations. Violations of Part C include construction or operation of a PSD
source (as defined under the Act and the PSD regul ations) w thout a permt,
construction or operation with an invalid pernmt, and construction or
operation in a manner not consistent with a validly issued permt.

We believe that Section 167 of the Act provides with a significant
enf orcement nmechanismin addition to Section 113, the Agency's main
enforcement tool, but it does not preclude resort to any renedi es avail abl e
under Sections 113 or 120. Section 167 should be used in situations where a
source is constructing or operating without a valid permt or in violation
of avalid permit and EPA's main interest is a quick inposition of
injunctive relief to stop the violation. Where tine is not of the essence
and/ or the Agency wi shes to collect penalties in addition to exacting
injunctive relief, Sections 113 or 120 provide nore appropriate renedies.
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Thus, dependi ng upon the circunstances of a particular case, EPA may
commence one or nore of the follow ng actions against a source that is in
violation of PSD requirenents:

(a) Issue an order or seek injunctive relief under Section 167 to
prevent the source from constructing or operating in violation of
the PSD requirenents;

(b) Issue an order to conply under Section 113(a);

(c) Seek civil renedies under Section 113(b);

(d) Seek crimnal penalties under Section 113(c);

(e) Assess and coll ect nonconpliance penalties under Section 120.
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l. Anal ysis of Section 167
Section 167 of the Clean Air Act provides:

The Administrator shall, and a State may, take such neasures,
i ncluding issuance of an order, or seeking injunctive relief, as
necessary to prevent the construction of a major emitting facility
whi ch does not conformto the requirenents of this part, or which is
proposed to be constructed in any area included in the list promul gated
pursuant to paragraph (1)(D) or (E) of subsection (d) of Section 107 of
this Act and which is not subject to an inplenentation plan which neets
the requirenments of this part.

42 U.S.C. Section 7477(1978)

Dependi ng upon whet her or not EPA has approved a State's Part C (PSD)
State Inplementation Plan (SIP) provisions under Section 110(a) (2) of the
Clean Air Act or delegated the PSD programto the State, Section 167 creates
two separate and distinct enforcenent obligations for EPA. This is
consistent with EPA's policy of allowing the States primacy where they have
the main responsibility for a program |In those States that have not been
del egated the PSD program or do not have approved SIP PSD provisions as
required by Section 161 (PSD requirenents for SIPS), EPA has the authority
to regulate the construction of all mgjor emtting sources that are subject
to PSD revi ew under the Act. Any person wi shing to construct such a source
in one of those States will be required by Section 165 (preconstruction
requirements) to obtain a PSD permt fromEPA. |If the proposed source woul d
violate the provisions of the PSD regul ati ons, EPA nust deny the permt.

If EPA issues a permt, the Agency will be
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responsible for initiating appropriate proceedings should the source
subsequently violate any permt provisions. Likew se, the Agency is
responsi bl e for taking enforcenent action against a source which commences
construction without first obtaining a PSD perm t.

Once its PSD SIP provisions have been approved or del egated, pursuant
to Section 110(a) (2) and 40 CFR 51.24, the State, rather than EPA, assunmes
primary responsibility for adm nistering the PSD program The Agency does
not conpletely relinquish its obligations, however. Rather, it assunes an
oversight function. PSD permts issued by the State remain federally
enforceable. 40 CFR Sections 52.02(d), 52.21(r), and 52.23. |If the State
takes appropriate enforcenent action, it is unnecessary for EPAto initiate
enforcement proceedings. |If the State fails to take appropriate action,
however, Section 167 provides that EPA nust take nmeasures adequate to
prevent the construction of the nonconplying source. EPA can take such
action at any time the Agency deens it necessary. The Agency is not
forestalled by any action initiated by the State from sinultaneously or
subsequently taking action against a source that already had commenced
construction or operation. Thus, EPA retains PSD enforcenent authority and,
where appropriate, is expected to initiate PSD enforcenent proceedings
before and after the PSD SIP revisions have been approved. [SEE FOOTNOTE
1].

Addi tionally, Section 167 requires EPA to take action directly agai nst
a source found being constructed or operating pursuant to a PSD permt that
conflicts with the requirenents of the Cean Air Act, inplenenting
regul ati ons, or approved SIP requirenents. This provision gives the
Admi ni strator authority simlar to that possessed under Section 113(a) (5)
and (b)(5) to prevent illegal construction or operation of new sources in
nonat t ai nnent ar eas.

[ FOOTNOTE 1] Senat or Muski e noted this continuing Federal enforcenent
obligation. He stated: "[o]nce the State adopts a permt
process in conpliance with this provision, the Environnental
Protection Agency role is to seek injunctive or other
judicial relief to assure conpliance with the law. " 123 Cong.
Rec. S 9169 (daily ed. June 8, 1977) (remarks of Senator
Muski e). Senator Muskie's reference to "injunctive or other
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judicial relief", should not be construed as precluding
resort to an administrative order nechanism Such an
interpretation would conflict with the clear wordi ng of
Section 167. Rather, we believe that Senator Miskie's
reference to "other judicial relief" provides clear support
for the proposition that EPA may resort to the civil and
crimnal penalties provisions of Section 113(b) and (c).
-4-

Under Del egati on Nunmber 7-38, the Admi nistrator has del egated authority
to issue Section 167 administrative orders to the Regional Administrators
and to the Assistant Admi nistrator for Air and Radiation. The Regi onal
Admi nistrators will, in npost instances, be the parties to issue Section 167
orders and, pursuant to Del egation No 7-38, must consult with the Associate
Enf or cenent Counsel for Air and the Director of the Stationary Source
Conpliance Division before issuing such orders. The Assistant Adm nistrator
for Air and Radiation nmay issue Section 167 orders in multi-Regional cases
or cases of national significance. 1In addition, the Assistant Adm nistrator
for Air and Radiation nmust consult with the Associate Enforcenent Counsel
for Air and nust notify any affected Regional Adm nistrators or their
desi gnees before issuing such orders.

Il. Enforcement Actions Under Section 167 and Section 113(b)

A. Construction Wthout a PSD Permt Construction Not Consistent with
a Validly Issued Permt

1. Pre- Operati on Renedi es

Section 167 will provide a particularly effective enforcenent tool
agai nst an owner or operator that has commenced construction w thout having
obtained a PSD permt or is constructing in a manner not consistent with a
validly issued permit. |In this situation, EPA should take action to halt
construction of the source inmediately. This may be acconplished nost
qui ckl y under Section 167 by neans of an adm nistrative order or by
obtaining judicially inposed injunctive relief.

VWhen using Section 167, EPA should normally first issue an
adm nistrative order. The Agency should then file a civil action if a
violating source does not immediately conply with the order. In cases where
EPA has good reason to believe that the order woul d not be obeyed, however,
we should file a civil action for injunctive relief inmrediately, wthout
first issuing an order.

In appropriate instances, EPA may issue an order or file a conplaint
under Section 167 while proceeding concurrently, through Sections 113 or 120
actions, to collect civil and/or nonconpliance penalties. Section 167 gives
the Admi nistrator the authority to take i mmedi ate action w thout being
constricted by the procedural limtations set forth in Section 113. 1In all
cases where possible, however, EPA should issue the source a notice of
violation (NOV), with a copy being sent to the appropriate State agency.

The NOV does not have to be issued concurrently with a Section 167 order,
but
-5-

the Section 167 order should be followed up as soon as practical with the
NOV. This notice should explain the full range of possible EPA enforcenent
actions. Even if circunstances require a Section 167 court filing before
neeting NOV procedural requirements, pronpt issuance of the NOV will allow
EPA to take action under Section 113 at a later date if the Agency deci des
to do so.

In many instances, EPA learns that a source is constructing wthout a
PSD permit or in violation of a validly issued pernmt early enough in the
source's construction schedule to allow the agency tine to act solely under
Section 113. In these cases, the Agency may choose to commence a civil
action under Section 113 for injunctive relief and/or nobnetary penalties
instead of acting under Section 167 where renedies are limted to injunctive
relief.

Civil penalties are available against a source for violation even prior
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to the tine it has commrenced operation. One type of case occurs when a
source is being constructed in violation of the terms of its PSD permt.

For exanple, if the owner delays in neeting a schedule to install contro
equi pmrent or seeks to install equipnent that will not neet the emi ssion
limts in the PSD permit, the Agency should take action to require the
necessary injunctive relief and to recover nonetary penalties. Penalties
are appropriate even if no pollutants actually have been enitted because the
PSD permit's issued pursuant to the SIP, and thus a requirement of the SIP
has been violated. EPA should seek penalties for each day that the source
isinviolation of PSD permt requirenments, conmmencing on the date on which
t he source began to install the non-conform ng equi pnent, or August 7, 1977
whi chever is later, and continuing until the source satisfies the conpliance
schedul e specified in a judgment, or in a consent decree. [See Footnote 2]

Anot her type of case arises when a source is being constructed without
a permt. Here, also, injunctive relief and penalties are appropriate. The
penalty period begins with the date that construction began. "Construction”
for the purpose of this

[ FOOTNOTE 2] Even if the source has derived no econom c benefit by
installing the nonconform ng equi pment, EPA still should seek
penal ties under Section 113 (b). The Penalty Policy provides
for other factors which guide the choice of penalty figures.
In addition, EPA has promul gated a specific guideline for
pernmit violation penalty settlenents. That guideline is
contained in Appendix | to this guidance. The guideline was
i ssued on February 1, 1981, by Jeffrey MIller, the Assistant
Admi ni strator for Enforcenent. Appendix | updates the 1981
guideline to reflect organizational changes, and to el aborate
upon sonme of the exanpl es.
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determination is defined as activity beyond that permtted under the policy
enunci ated in the Decenber 18, 1978 menorandum from Ed Reich to the Regiona
Ofices entitled, "Interpretation of "Constructed as it Applies to
Activities Undertaken Prior to Issuance of a PSD Pernmit." (Copy attached as
Appendix Il1.) The penalty period ends when the pernmt is granted or is
schedul ed by EPA to be granted. Even if the source is put on a conpliance
schedul e in a consent decree before then it should not be allowed to enjoy

t he econom ¢ advantage of its violation of PSD requirenent.

It is inportant to note that even if construction is halted, the
violation continues. Naturally, though, priority should be given to cases
where injunctive action is required. Equally inportant, the Agency shoul d
not del ay issuance of PSD permits for sources of which illegal construction
has begun. In such a case, the penalty period is dependent on the speed of
EPA's own action. For this reason, the Permit Penalty Policy states that
the Agency may consider nmitigation of the calculated civil penalty if a
source ceases construction within a reasonable tine after being notified of
the violation and does not resune construction until a valid permt is
i ssued.

2. Post - Oper ati on Renedi es

Civil actions under Section 113(b) will constitute the prinmary
enf orcement mechani sm agai nst sources that have al ready conmenced operation
wi t hout obtaining a PSD pernmit or in violation of a PSD permit. However, in

cases where expeditious action is necessary orders issued pursuant to
Section 167 are available to achieve i medi ate cessation of operation. They
shoul d only be used for operating sources which have failed to get a permt
or are conmmitting a violation so egregious that they nust be shut down
imediately (e.g., failure to install the control equipnment or start-up
prior to installation of control equi pnent or where operation causes an
increment to be exceeded). Even in these instances, the action under
Section 167 should be acconpani ed by a Section 113 action to coll ect
penal ti es.

VWhen using Section 167, EPA should normally first issue an
adm nistrative order. The Agency should then file a civil action if a
violating source does not immediately conply with the order. In cases where
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EPA has good reason to believe that the order woul d not be obeyed, however,
we should file a civil action for injunctive relief inmmediately, wthout
first issuing an order.

We believe that a PSD source which is not known to be in violation can
be granted up to 180 days after start-up in which to denponstrate conpliance
with all applicable emssion limtation. This provides an opportunity for
the owner or operator to make necessary nodifications or correct m nor
equi prent defects that are not apparent prior to start-up. The expectation
is that the

-7-

source will be in conpliance as soon as possible, and the decision as to how
much tine is necessary for fine tuning is to be nade on a case by case

basis. (The period of 180 days is analogous to the tine allowed a source to
denonstrate conpliance after start-up under the New Source Perfornance
Standard regul ations, 40 C.F.R Section 60.8.) During the 180-day period, a
source should be required, to the extent practicable, to maintain and
operate the source including the associated air pollution control equipnent
in a manner consistent with good air pollution control practice

B. Construction Wth an Invalid Permt

EPA will also be able to utilize the provisions of Section 167 to
prevent a source fromconstructing with a State-issued pernit that EPA feels
is invalid. There are basically two types of situations involving
construction with an invalid permit. In the nost common situation, the
source can be expected to obtain a valid permt quickly. In other
circunstances, however, it cannot be expected that a valid permt can issue
soon. Before deciding on a course of action to be taken with a source
constructing pursuant to an invalid permt, an EPA Regional O fice needs to
make a probability assessnent as to the likelihood that a source will be
able to obtain a valid permt quickly. For the purposes of allow ng
construction pursuant to an invalid permt, the period of thirty (30) days
(the period anal ogous to that allowed under a Section 113(a) order) should
be considered to be "quickly

In the situation where EPA believes a valid permt wll issue quickly,
the procedures to be followed should be sinmlar to those used under Section
113(a) (5) to prevent the construction of new sources in nonattai nnent
areas. Sources should be issued an order, specifying precisely the nature
of the defect in the pernmt, and given 30 days in which to obtain a valid
pernmt while they proceed with construction. |Issuance of an i medi ate cease
construction order, while available, usually would be an unnecessary
sanction. A source that has obtained a PSD pernit even though invalid, has
presumabl y undergone some preconstruction review. Myreover, since it is the
State, rather than the source itself, that is primarily at fault, imediate
sanctions m ght be inappropriate.

In sone situations, however, such as those where EPA believes that a
source cannot be operated without violating an increnent or where
construction will foreclose EPA's options in terns of what BACT requirenents
will apply to a source, an i medi ate cease construction order under Section
167 shoul d be issued and construction should not be allowed to comence or
continue until a valid permt is issued

- 8-

In cases agai nst sources constructing pursuant to on invalid permt,
the error is presuned to have been the State's. Therefore even though
construction may be halted, no penalty is appropriate unless the source is
sonehow at fault or the source does not cooperate after the discovery of the
violation. For no-penalty actions, Section 167 is an effective enforcenent
t ool .

C. Consent Decrees

In civil actions filed under both Section 167 and Section 113, agai nst
preoperational as well as post-operational sources, a likely outcome of the
actions will be consent decrees. Allowi ng a violating source to continue
construction or commence operation under the provisions of a consent decree
lies within the discretion of the court, though the court's decision can be
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af fected, of course, by the reconmendati on of EPA and the Departnent of
Justice. The ternms EPA should seek in actions under both Section 167 and
Section 113 will vary according to the nature of the violation and the tinme
that will be required to correct it.

There are two types of situations in which consent decrees woul d be
appropriate. The first occurs when the source's violation causes or
contributes to levels of pollution that exceed those all owed under Section
163 of the Act (which establishes the PSD increnents). The other situation
ari ses when the source's violation does not cause or contribute to increased
| evel s of pollution beyond those allowed by Section 163

VWhen the pollution increments established by Section 163 woul d be or
are being exceeded, EPA should innmediately seek injunctive relief to prevent
the source fromstarting up or continuing in violation of its emi ssion
limtations. EPA should determine the nature of the violation and the
amount of tine that will be needed to correct it. A source should not be
pernmitted to conmence or continue operation until it is in conpliance
t hrough enforceable em ssion linmtations. To allow conmencenent or
continuation of operation out of conpliance would defeat the intent of the
Act by sanctioning levels of pollution in the PSD area greater than those
establ i shed by Congress as the maxi num allowable limts.

If the source is exceeding or will exceed its own emi ssion limtation
but the increnent set forth in Section 163 is not being or will not be
exceeded, EPA has nore flexibility in devising a consent decree. Wile it
need not adhere to a strict rule of no start-up until a source is in
conpliance, the Agency still must take all necessary action to ensure that
corrections are made as quickly as possible and nust not allow a source to
commence operation unless start-up is pursuant to a consent decree

-0O-

The actual terns of a consent decree will vary fromcase to case. The
only provisions that nust be contained in every decree are a schedul e that
requires conpliance as expeditiously as practicable, nmonitoring and
reporting procedures, and a stipulate contenpt fine provision. These fines
shoul d be established at a level sufficiently high to ensure conpliance with
the terns of the decree. (Mre detailed guidance on provisions to be
include in consent decrees is contained in the October 19, 1983 nenorandum
from Courtney Price, GW16.)

I1l. Additional Enforcement Renedies
A. Criminal Penalties Under Section 113(c)

Section 113(c) is avail able, where appropriate, against all types of
PSD vi ol ations, both pre- and post-operation.

Section 113(c) authorizes the Adm nistrator to commence a crimna
action to seek nonetary penalties and/or inprisonment for know ng violations
of applicable regul ations and EPA orders. The key requirenent is that the
Admi ni strator nmust be able to denonstrate that the violation was "know ng."

A distinction should be drawn between a source that refuses to conply
with applicable requirenents and one that nerely has failed to conply.
Refusal to neet any increnents of progress of the final conpliance date of
an admnistrative order or to neet consent decree or permt requirenments
shoul d be considered for crimnal referral to DQJ. |If the source nerely is
late in conplying, however, crimnal penalties would not generally be
appropriate. Additionally, it is our belief that resort to crimna
penal ti es does not preclude the initiation of concurrent or subsequent civi
proceedi ngs for nonetary penalties and/or injunctive relief. Questions
concerning the possibility of crimnal action should be referred to Peter
Beeson, Associ ate Enforcenent Counsel for Crimnal Enforcenent (FTS 382-
4543) .

B. Nonconpliance Penalties Under Section 120

By the terns of Section 120, nonconpliance penalties can be assessed
whenever a source is in violation of an enmission |limtation, em ssion
standard, or conpliance schedul e under an applicable SIP. These penalties
are based upon the econonic benefit the source has derived from
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nonconpl i ance. Section 120 penalties can be assessed regardl ess of whether
civil and/or crimnal sanctions avail able under Section 113 are al so sought.
More di scussi on of the use of nonconpliance penalties appears in regul ations
publ i shed July 28, 1980 (45 FR 50086).

If you have a question about this guidance, please call Judy Katz of
the Air Enforcenment Division (382-2843) if it is a legal question or Rich
Bi ondi of the Stationary Source Conpliance Division (382-2826) if it is a
techni cal question.



