


THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
Decenber 28, 1988

SUBJECT: Em ssion O fset Exenptions for Resource Recovery
Facilities (RRF's)

FROM CGerald A. Emi son, Director
Ofice of Air Quality Planning and Standards (MDD 15)

TO Conrad Sinon, Director
Air and Waste Managenment Division, Region Il

You have asked for gui dance regarding the provision in Section
IV(B) (i) of the Emission Offset Interpretative Ruling, 40 CFR 51, Appendi x
S, that exenpts RRF's fromthe general requirenent that major new sources
and nodifications |locating in designated nonattai nnent areas obtain
em ssion offsets. Your request stens fromthe offset exenptions for RRF's
contained in the New York and New Jersey State inplenentation plans
(SIP's). Both States cite the foll owi ng reasons as the basis for their
reluctance to delete these exenptions fromtheir SIP's:

1. Their SIP offset requirements were originally crafted using
Appendi x S as a gui de;

2. The Environnmental Protection Agency (EPA) approved the rel evant
SI P nmeasures, including the exenptions for RRF's; and

3. Section IV(B)(i) of Appendix S still provides for this exenption.

As di scussed bel ow, Appendix S has been |argely superseded, and EPA
wi Il no longer approve SIP' s containing offset exenptions for RRF' s unl ess
they contain an approved growth all owance. Thus, you may advi se these
States that Appendix S is no obstacle to deletion of the exenptions in
questi on.

At the time these new source review (NSR) prograns were subnmitted, EPA
had not pronulgated its Part 51 regulations setting forth the requirenents
for approval of State NSR prograns under Part D of the Clean Air Act.

Those regul ations, originally designated as 40 CFR 51.18(j) and presently
codified at 51.165, were pronul gated on August 7, 1980 (45 FR 52676, 52687,
52743). Rather, EPA was guided by the Offset Ruling in Appendix S to 40 CFR
Part 51 [see 44 FR 3282 (January 16, 1979)]. Section IV(B)(i) of the Ofset
Rul i ng does contain provisions

for exenpting RRF's fromthe offset requirenent under certain conditions.
However, the Offset Ruling has been |argely superseded by the Part 51
regul ati ons.

The Offset Ruling governs permitting of nmmjor sources in newy
desi gnat ed nonattai nnent areas that are subject to Part D requirenents,
while the affected State makes necessary revisions to its NSR rules [see 44
FR 20372, 20379 n.36 (1979)]. In addition, EPA still utilizes the Ofset
Rul i ng for guidance purposes in certain respects. Nevertheless, as a
matter of policy, EPA no |onger adheres to the RRF's of fset exenption in
the Offset Ruling. Thus, EPA will not approve a proposed SIP revision
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whi ch contains such an exenption w thout an approved growth all owance.

Accordingly, you may informthese States that they should proceed at
this time to initiate SIP revisions that woul d renpve the offset
exenptions.

25.13-3
UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
REG ON 11
DATE: SEP 27 1988
SUBJECT: Application and Validity of the Emi ssion Ofset Interpretative
Rul i ng (Appendi x S)
FROM Conrad Sinon, Director

Air and Waste Managenment Division (2AWW)

TO Cerald A Emison, Director
Ofice of Air Quality Planning and Standards (MD 10)

The purpose of this nenorandumis to make you aware of a recurring problem
we are facing in Region Il regarding the application and validity of the
Em ssion Offset Interpretative Ruling, contained at 40 CFR 51, Appendix S.
The presence of Appendix S in Part 51 has generated confusion about the
Envi ronnental Protection Agency's (EPA' s) requirenents and has becone a
maj or barrier to our efforts to make our states' new source review

regul ati ons consistent with Federal requirenents.

In 1980 and 1981, EPA approved New York and New Jersey's new source review
regul ati ons which i npose em ssion offset requirements on nmjor stationary
sources of air pollution. However, both New York's Part 231 and New
Jersey's Subchapter 18 exenpt resource recovery facilities fromthose
requirements. W understand that this is true of as many as twenty-two

ot her states' new source review regul ations.

Earlier this year, we undertook an effort to elimnate the differences

bet ween New York and New Jersey's new source revi ew nonattai nnent rul es and
the federal new source review requirenments. W have found workabl e
solutions to nost of these problens. However, New York and New Jersey
expressed strong reservations about renoving the of fset exenption for
resource recovery facilities fromtheir regulations. Both states have
correctly indicated that their offset requirements were originally crafted
using Appendi x S as a guide and that EPA subsequently approved these

regul ati ons. W have responded on several occasions, based on the advice
of Ofice of Air Quality and Planning Standards staff, that Appendix S has
| argely been superceded by the Part 51 regulations and is applicable in
only very limted circunstances. Further, we have indicated that offset
exenptions are only valid when acconpani ed by an approved growth all owance.
Qur states, however, remrmin unconvinced and cite Section IV.B.i of Appendi x
S in EPA new source review regulations as their justification for retaining
the of fset exenption for resource recovery facilities. Frankly, we have
concl uded based on our own review and a review by the Regional Counsel's
office that the state's interpretation is plausible.
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In light of this confusion with the interpretation of EPA s emission offset
requirements and the obvious friction that this anbiguity creates in
working with our states, we are requesting that the Em ssion O fset
Interpretative Ruling, contained at 40 CFR 51, Appendix S, be renoved from
EPA regul ations. At the very least, that portion that contains the
exenption fromthe emission offset requirenents needs to be renmobved, or a
cl ear policy nenorandum needs to be issued which clarifies and provides a

| egal basis for the Agency's present requirenents. Lacking this, | am not
optimstic that this issue can be resol ved.
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cc: G M Cutchen
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