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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460

February 27, 1987

SUBJECT: Plantwi de Definition OF Major Stationary Sources
of Air Pollution

FROM J. Craig Potter
Assi st ant Admi ni strator
for Air and Radi ation

TO Director, Air Managenent Division
Regions I, 111, V, and IX

Director, Air and Waste Managenment Divi sion
Regi on |1

Director, Air, Pesticides, and Toxi ¢ Managenent Division
Regi ons 1V and VI

Director, Air and Toxics Division
Regions VII, VIIIl, and X

As you know, in October 1981 the Environnental Protection Agency (EPA)
revised the new source review (NSR) regulations in 40 CFR Part 51 to allow
adoption and use of the "plantw de" definition of "source" in nonattainnent
areas (46 Fed. Reg. 50766). Since then, the Suprene Court has upheld that
action in Chevron, USA, Inc. v. NRDC, Inc., 104 S.Ct. 2778 (1984), and nany
States have submitted State inplementation plan (SIP) revisions that would
adopt the plantw de definition for nonattai nment purposes, either by
substituting that definition for a definition that already exists in the SIP
as part of a previously approved NSR programor by including it as part of
t he nonattai nment NSR programstill missing fromthe SIP. The purpose of
this nmenorandumis to provide gui dance on the preparation of Federal
Regi ster notices proposing action on those pending subm ssions and to ask
that you process those subm ssions as quickly as possible.

In its 1981 action, EPA ruled that a State wi shing to adopt a plantw de
definition has discretion to do so. However, the EPA al so stated that use
of the plantwi de definition could not interfere with reasonable further
progress (RFP) and tinely attai nnent of the relevant national anbient air
qual ity standards (NAAQS). Thus, EPA further ruled that, if a State had
relied on em ssion reductions that it projected would result fromthe
operation of a "dual" definition (or a definition simlar to the dual
definition) in obtaining EPA approval of its Part D plan, then the State
woul d have to revise its attainment strategy and denonstration as necessary
to accommpdat e reduced permitting under the plantw de definition.
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The EPA did not restrict a State's ability to adopt a plantwi de definition
in any other respect. It did not, however, on the prem se that the C ean
Air Act (Act) woul d operate independently to generate Part D plans that
woul d assure RFP and tinely attainnent (see 46 FR 50767 col. 2, 50769 col.
1).

Category A: Adequate SIP, No Prior Reliance on Dual Definition
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In view of the above, a proposal to approve is appropriate for those
pendi ng subm ssions where the State: (1) has a fully approved Part D SIP,
(2) is not subject to a call by EPA for a SIP revision, and (3) did not rely
on a dual or simlar definition in its attainment denonstration.

VWhere EPA has previously approved a Part D plan on the basis of an

attai nnent denonstration, you should determ ne whether there was reliance on
a dual or simlar definition, either by exam ning the denonstration yourself
or by asking the State to certify that there was no such reliance and then
reviewi ng that certification.

Category B: Adequate SIP, Prior Reliance on Dual Definition

A proposal to approve would al so be appropriate for any subm ssion
where the State: (1) has a fully approved Part D SIP, (2) |Is not subject to
a call by EPA for a SIP revision, and (3) did rely on the operation of a
dual or simlar definition but now has adjusted its strategy or
denonstration or both to conpensate or otherw se account for the effects, if
any, of the switch to the plantwi de definition. This could be done in one
of several ways, as follows:

1. Atered Crcunstances/Revised Views. The State could make a
showi ng that any emi ssion reductions previously projected to be obtained
fromthe NSR program are no | onger needed as part of the attainnent strategy
in the current SIP (e.g., because fewer reductions are needed than
originally forecast, or because additional reductions will be forthcom ng
el sewhere). Simlarly, the State could revise its original views as to the
em ssion reductions that would be obtained from NSR using the existing
definition (e.g., upon reassessnent, the State mi ght conclude that the
pl antwi de definition could be at |east as effective in producing
reductions).

2. Progressive Netting. The State could require that all em ssion
reduction credits used for plantwi de netting be discounted at (or beyond the
offset ratio specified in the applicable SIP. Such a neasure would assure
that any em ssion reductions previously expected as a result of applying NSR
woul d be achi eved through plantw de netting.

3. Conpensating Changes Wthin the NSR Program Alternatively, the
State could submt other changes to the NSR program (e.g., increasing the
offset ratio for the reduced nunber of anticipated NSR pernits) such that
the total emi ssion reductions attributable to the NSR program woul d renain
const ant .
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4. Conpensati ng Changes El sewhere in the SIP. Finally, the State
coul d al so conpensate (in whole or in part) for any fall-off in em ssion
reductions previously expected fromNSR, if any, by meking conpensating
changes el sewhere in the SIP (e.g., by adopting additional control neasures
(for existing sources).

Category C. |nadequate SIP

A proposal to approve would be appropriate for a subni ssion where the
State does not have a fully approved Part D plan or is subject to a call for
a SIPrevisiononly if the State has shown it is making, and will continue
to make, reasonable efforts to adopt and submit a conplete plan for RFP and
tinmely attainnent. Specifically, the State nust submit witten assurances
that it is making reasonable efforts to devel op a conpl ete approvable SIP
and intends to adhere to the schedul e for such devel opnent (including dates
for the conpletion of an emi ssions inventory and subsequent increnments O
progress) stated in the subm ssion or previously forwarded to EPA. The
State assurances will becone part of the SIP; however, they need not be
verified by, e.g., detailed quantifications, or showi ngs that all reductions
needed for areaw de progress or attainment have been identified and targeted
for regulation. They are, however, expected to be based upon a meani ngful
review by the State. Likew se, EPA will not second-guess the assurances,
provided that they constitute a substantial assessnent and, as a whol e,
expl ain how use of the plantwi de definition is consistent with the State's
SI P devel opment strategy.
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One of the pillars of the 1981 action was EPA' s confidence that the Act
woul d i ndependent|ly generate adequate attai nnent plans. However, nany
nonext ensi on areas with previously approved plans are still experiencing
violations O the rel evant NAAQS, and many extension areas are still without
approved attainment plans. The purpose of the requirenent for specific
assurances fromthe State is to rebuild for the specific case that |evel of
confidence that supported EPA's general willingness in 1981 to approve the
use of the plantw de definition.

Incidentally, if the State previously relied on the operation of a dual
or simlar definition in obtaining approval of its Part D plan, it would
al so have to adjust its strategy or denonstration or both to conpensate or
ot herwi se account for the effects, if any, of the switch to the plantw de
definition, even though EPA has called for a SIP revision.

A process to di sapprove woul d be appropriate for all other cases, in
particul ar where the State has yet to obtain approval of a Part D plan and
has failed to show that it is making reasonable efforts to develop the SIP
revi sions necessary at this point.

We have prepared "boilerplate" |anguage for each of these cases. A
copy is attached. You should tailor it to fit the circunstances of each
particular SIP subm ssion.

4

If you have any questions, please contact Gary McCutchen (FTS-629-
5591) .

At t achnent

cc: Mke Alushin, LE-134A
Don Cl ay, ANR-443
Al an Eckert, LE-132A
Greg Foote, LE-132A
Joe Lees, ANR-443
M ke Levin, PM 223
Paul Stol pman, ANR-443
John Thill mann, ANR-443
Bob Wyl and, A-101
Peter Wckoff, LE-132A

ATTACHVENT

I NSERT FOR FEDERAL REGQ STER PROPOSALS
TO APPROVE PLANTW DE DEFI NI TI ON

On Cctober 14, 1981, the Environnental Protection Agency (EPA) revised
the new source review (NSR) regulations in 40 CFR Part 51 to give States the
option of adopting the "plantw de" definition of stationary source in
nonattai nment areas (see 46 FR 50766). This definition provides that only
physi cal or operational changes that result in a net increase in emn ssions
at the entire plant require a NSR pernmit. For exanple, if a plant increased
em ssions at one piece of process equi pnent but reduced em ssions by the
sane ampbunt at another piece of process equipnent at the plant, then there
woul d be no net increase in enmissions at the plant and therefore no
"nmodi fication" to the "source." The plantwi de definition is in contrast to
the so-called "dual" definition [or a definitional structure like that in
the 1979 offset ruling (44 FR 3274), which has nmuch the sanme effect as the
dual definition]; under the dual definition, the em ssions from each
physi cal or operational change are gauged without regard to reductions
el sewhere at the plant.

In the October 1981 Federal Register notice, EPA set forth its
rationale for allow ng use of the plantwi de definition (46 FR 50766-69). In
its view, allow ng use of the plantw de definition was a reasonabl e
accommodation of the conflicting goals of Part D of the Clean Air Act (Act);
on the one hand, reasonable further progress (RFP) and tinely attainment of
national anbient air quality standards (NAAQS), and on the other, nmaxinmm
State flexibility and economic growh. The EPA recognized that use of the
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pl antwi de definition would bring fewer plant nodifications
2

into the nonattai nment permtting process, but enphasized that this
generally would not interfere with RFP and tinely attainment prinmarily
because the States under the demands of Part D eventually would have
adequate State inplenentation plans (SIP's) in place. For instance, EPA
st at ed:

Since denopnstration of attainment and nmmi nt enance of the NAAQS
continues to be required, deletion of the dual definition
increases State flexibility without interfering with tinmely

attai nnent of the anbient standards and so is consistent with Part
D [46 Fed. Reg. 50767 col. 2].

The EPA added that in any event the use of a dual definition, by
bringing nore plant nodifications through the NSR process or subjecting them
to the construction ban (40 CFR 52.24), may discourage replacenent of ol der,
dirtier processes and hence retard not only econom c growth, but also
progress toward clean air. The EPA also pointed out that under the
pl antwi de definition new equi pment would still be subjected to any
appl i cabl e new source perfornmance standard and that wholly new plants, as
well as any nodifications that resulted in a significant net emni ssions
increase, would still be subject to NSR  Thus, EPA saw no significant
di sadvantage in the plantwi de definition fromthe environnental standpoint,
as agai nst the advantages fromthe standpoints of state flexibility and
economic growh. It regarded the plantwi de definition as presenting, at the
very worst, environnental risks that were manageabl e because of the
i ndependent inpetus to create adequate Part D plans, and at best the
potential for air quality inprovenments driven by the narketpl ace.

As a result, EPA ruled that a State wi shing to adopt a plantw de
definition generally has conplete discretion to do so, and it set only one
restriction on that discretion. |If a State had specifically projected
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em ssion reductions fromits NSR programas a result of a dual or simlar
definition had relied on those reductions in an attai nnent strategy that EPA
| ater approved, then the State needed to revise its attainnent strategy as
necessary to accommodat e reduced NSR permitting under the plantw de
definition (46 FR 50767 col. 2, 50769 col. 1).

In 1984, the Suprene Court upheld EPA's action as a reasonable
accommodati on of the conflicting purposes of Part D of the Act, and hence
well within EPA's broad discretion. Chevron, US. A, Inc. v. NRDC, Inc.,
104 5.Ct. 2778. Specifically, the Court agreed that the plantw de
definition is fully consistent with the Act's goal of nmaxinizing State
flexibility and all ow ng reasonabl e econonmic growth. Likew se, the Court
recogni zed that EPA had advanced a reasonabl e explanation for its conclusion
that the plantw de definition serves the Act's environmental objectives as
well (see 104 S.Ct. at 2792). The EPA today generally reaffirns the
rational es stated in the 1981 rul emaking. Those rationales were |eft
undi sturbed by the Suprene Court decision, Further, EPA has not received any
enpirical information since the 1981 rul enmaking that would require a
departure fromthe basic reasoning in support of the plantw de definition.

[Insert for States in "Category A" with an approved NSR program and an
approved attainnment plan that does not rely on the NSR programto
denonstrate attai nnent. ]

On , the State of submtted a SIP revision
that would substitute a plantw de definition of source for the existing dual
definition in the State's nonattai nnent NSR program The EPA previously
approved the Part D SIP for the rel evant nonattai nnent areas on the basis of
an attai nment denonstration. The State has certified that it did not
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rely on any reduction fromthe operation of the existing NSR programin that
denpnstrati on, and EPA s exam nation of the denpnstration confirns that it
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did not. Therefore, EPA here proposes to approve the switch to a plantw de
definition inasmuch as it satisfies the only restriction EPA placed on such
changes.

[Insert for States in "Category B" with an approved NSR program and an
approved attainment plan that relies on the NSR programto denobnstrate
attai nnent. ]

On , the State of submtted a SIP revision
that would substitute a plantw de definition of source for the existing dual
definition in the State's nonattai nnent NSR program The EPA previously
approved the Part D SIP for the rel evant nonattai nnent areas on the basis of
an attai nnent denonstration, and the State relied in that denpnstration on
em ssion reductions it projected would result fromthe operation of the NSR
program The State, however, has adjusted its attai nnent strategy and
denonstration to account for the |loss of any reductions attributable to the
operation of the dual definition as follows: [Insert content of State
showi ng.] Therefore, EPA here proposes to approve the switch to a plantw de
definition in accordance with its 1981 action inasnuch as the State has
nodified its attainment plan to assure RFP and attainment of he NAAQS an the
original schedule approved in the plan.

[Insert for all States in "Category C' that |ack an approved attai nnment
plan or are subject to a SIP call.]

There has been, however, a material change in circunstances fromthose
surroundi ng the 1981 rul emaking. In 1981, EPA assuned that
5

nonattai nment areas already had or shortly would have Part D SIP' s in place
that would bring about RFP and attai nment by the applicable statutory
deadline. Now, however, many nonattai nnent areas that were to be free of
NAAQS violations by the end of 1982 are still experiencing them and have yet
to respond adequately to EPA's calls for SIP revisions. See generally EPA' s
policy on Conpliance with the Statutory Provisions of Part D of the Act, 48
FR 50686 (Novenber 2, 1983). Sinmilarly, many areas that were to be free of
violations by the end of 1987 still do not have fully approved Part D plans
and, at this point, could not be free of the violations by then wi thout the
i mposi tion of draconian neasures (see, e.g., 51 FR 34428, 34431-35

(Sept enber 26, 1986)].

In light of this history of SIP devel opnent and inplenmentation, EPA

wi Il now approve adoption of the plantwi de definition into SIP's for
nonattai nment areas that still |lack adequate plans only if the State has
shown that it is making, and will continue to nake, reasonable efforts to

adopt and subnmit a conplete plan for RFP and tinely attai nnent.
Specifically, the State nust submit witten assurances that it is nmaking
reasonabl e efforts to devel op a conpl ete approvable SIP and intends to
adhere to the schedul e for such devel opnent (including dates for the
conpl etion of an em ssions inventory and subsequent increnents of progress)
stated in the subm ssion or previously forwarded to EPA. |In adopting and
def ending the plantw de definition, EPA relied in |arge neasure on its
confidence that the Act would operate independently to generate adequate
attai nnment plans, so as to make nanageabl e whatever risks were posed by the
use of the plantwi de definition. The assurances described above are
necessary to restrengthen EPA's confidence with respect to this specific
State plan.

6

[Further insert for those "Category C' States with an approved NSR
program and an attai nnent plan that does not rely on NSR to denpbnstrate
attainnent but is subject to a SIP call.]

On , the State of submitted a SIP revision that
woul d substitute a plantwi de definition for a dual definitioninits
exi sting NSR program Several of the nonattainnment areas to which this
program appl i es have Part D plans previously approved by EPA, but
neverthel ess are still experiencing violations of the relevant NAAQS, and
therefore are currently subject to calls for SIP revisions by EPA.  The
State has shown that in obtaining EPA approval of its original Part D SIP it
did not rely on any emi ssion reductions fromthe operation of its existing
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NSR program The State has al so subnmitted assurances that it is nmaking, and
will continue to nmake, reasonable efforts to adopt and subnit the necessary
additional SIP revisions. [Describe the assurances.] Therefore, EPA here
proposes to approve the switch to a plantw de definition, in accordance with
its 1981 action.

[Further insert for those "Category C' States which have an approved
NSR program but do not have an approved attai nnent plan.]

On , the State of submitted a SIP revision that
woul d substitute a plantwi de definition for a dual definitioninits
existing NSR program The State has yet to subnmit a full Part D plan and
attai nnent denpnstration for the rel evant nonattai nnent areas, and hence did
not rely on any reductions fromthe operation of the existing NSR programin
any attai nnent denonstration. Therefore, EPA here proposes to approve the
switch to a plantwide definition in accordance with its 1981 acti on,
inasmuch as the State has shown that it is nmaking, and wll
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continue to make, reasonable efforts to adopt and subnmit the necessary
additional SIP revisions. [Describe the assurances.]

[Further-insert for those "Category C' States which do not have an
approved NSR program and do not have an approved attainment plan.]

On , the State of subnmtted a SIP
revision that would add a NSR program for nonattai nment areas to the SIP.
This programuses a plantw de definition of source. The State has yet to
submt and recei ve approval of an attainment denonstration for the rel evant
areas, and hence did not rely on any reductions fromthe operation of the
new NSR program in an approved attai nment denonstration. Therefore, EPA
here proposes to approve the adoption of a plantwi de definition in
accordance with its 1981 action inasnuch as the State has shown that it is
maki ng, and will continue to nake, reasonable efforts to adopt and submt
the necessary additional SIP revisions. [Describe the assurances.]




