


6560- 50-P

ENVIRONMENTAL PROTECTION AGENCY

40 CFR Parts 51, 72, 73, 74, 77, 78 and 96

[OAR-2003-0053; FRE—FRL-7667-1]
RIN 2060-AL76
Supplemental Proposal for the Rule to Reduce Interstate
Transport of Fine Particulate Matter and Ozone (Clean Air

Interstate Rule)

AGENCY: Envi ronnental Protection Agency (EPA).

ACTION: Suppl emental Notice of Proposed Rul emaki ng.
SUMMARY: Today’'s action is a supplenental notice of
proposed rul emaking (SNPR) to EPA' s January 30, 2004 (69 FR
4566) notice of proposed rul emaking (NPR). The NPR requires
certain States to submit State inplenentation plan (SIP)
nmeasures to ensure that em ssions reductions are achieved as
needed to mtigate transport of fine particulate matter
(PM2.5) and/or ozone pollution and its main precursors —

em ssions of sul fur dioxide (S82S0O) and oxi des of nitrogen

(NOXNQ,) — across State boundaries. Today’'s action includes
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proposed rul e | anguage and suppl enental information for the
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January 2004 proposal, consisting of further discussion on
establishing State-level em ssions budgets, proposed State
reporting requirenments and SIP approvability criteria,
proposed nodel cap-and-trade rules, and a nore thorough
di scussi on of how this proposal interacts with existing
Clean Air Act (CAA) programnms and requirenents.

The EPA intends to produce a final rule by the end of
cal endar year 2004.

DATES: Comments nust be received on or before [insert date
45 days from publication]. A public hearing will be held on
June 3, 2004 in Alexandria, Virginia. Please refer to
SUPPLEMENTARY | NFORVATI ON for additional information on the
comment period and the public hearing.

ADDRESSES: Submt your comments, identified by Docket ID
No. OAR-2003-0053, by one of the foll ow ng nmethods:

. Federal eRul emaking Portal: http://ww.reqgulations.gov.

Follow the on-line instructions for submtting
comrent s.

. Agency Website: http://ww.epa.gov/edocket. EDOCKET,

EPA s el ectronic public docket and comment system is
EPA' s preferred nmethod for receiving cooments. Foll ow
the on-line instructions for submtting coments.

. E-mail: A-and-R-Docket @pa. gov

. Mail: Air Docket, Cean Air Interstate Rule,
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Environnental Protection Agency, Milcode: 6102T, 1200
Pennsyl vani a Ave., NW Washi ngton, DC 20460.

. Hand Delivery: EPA Docket Center, 1301 Constitution
Avenue, NW Room B108, Washi ngton, DC. Such deliveries
are only accepted during the Docket’s normal hours of
operation, and special arrangenents should be rmade for
deliveries of boxed information.

Instructions: Direct your comments to Docket I D No. OAR-

2003-0053. The EPA's policy is that all comrents received

will be included in the public docket w thout change and may

be made avail able online at http://ww. epa. gov/ edocket,

i ncl udi ng any personal information provided, unless the
comment includes information clainmed to be Confidential

Busi ness Information (CBI) or other information whose
disclosure is restricted by statute. Do not submt
information that you consider to be CBI or otherw se
protected through EDOCKET, regul ations.gov, or e-mail. The
EPA EDOCKET and the Federal regulations.gov websites are
“anonynous access” systens, which neans EPA will not know
your identity or contact information unless you provide it
in the body of your comment. |If you send an e-mail coment
directly to EPA w thout going through EDOCKET or
regul ati ons. gov, your e-mail address will be automatically

captured and included as part of the coment that is placed
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in the public docket and nmade available on the Internet. |If
you submt an el ectronic comrent, EPA recomends that you

i ncl ude your nane and other contact information in the body
of your conmment and with any di sk or CD-ROM you submit. |f
EPA cannot read your coment due to technical difficulties
and cannot contact you for clarification, EPA may not be
able to consider your comment. Electronic files should
avoi d the use of special characters, any form of encryption,
and be free of any defects or viruses. For additional

i nformati on about EPA s public docket visit EDOCKET on-Iine

or see the Federal Register of May 31, 2002 (67 FR 38102).

For additional instructions on submtting conmments, go to
Unit | of the SUPPLEMENTARY INFORMATION section of this
docunent .

Docket: Al docunents in the docket are listed in the

EDOCKET i ndex at http://ww. epa. gov/edocket. Although
listed in the index, sonme information is not publicly
available, i.e., CBl or other information whose disclosure
is restricted by statute. Certain other material, such as
copyrighted material, is not placed on the Internet and wll
be publicly available only in hard copy form Publicly
avai | abl e docket materials are avail able either

el ectronically in EDOCKET or in hard copy at the EPA Docket

Center, EPA West, Room B102, 1301 Constitution Avenue, NW
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Washi ngton, DC. The Public Reading Roomis open from 8: 30
a.m to 4:30 p.m, Monday through Friday, excluding |egal
hol i days. The tel ephone nunber for the Public Readi ng Room
is (202) 566-1744, and the tel ephone nunber for the Ar
Docket is (202) 566-1742.
FOR FURTHER INFORMATION CONTACT: For general questions
concerning today's action, please contact Scott Mathias,
US EPA Ofice of Alr Quality Planning and Standards, Air
Quality Strategies and Standards Division, C539-01, Research
Triangle Park, NC, 27711, tel ephone (919) 541-5310, e-mail

at mat hi as. scott @pa. gov. For |egal questions, please

contact Howard J. Hoffman, U.S. EPA, Ofice of Genera
Counsel , Mail Code 2344A, 1200 Pennsyl vani a Avenue, NW
Washi ngton, DC, 20460, tel ephone (202) 564-5582, e-nail at

hof f man. howar d@pa. gov. For questions regarding air quality

anal yses, please contact Brian Timn, US. EPA Ofice of
Air Quality Planning and Standards, Em ssions Mdeling and
Anal ysi s Division, D243-01, Research Triangle Park, NC,
27711, telephone (919) 541-1850, e-mail at

timn. brian@pa.gov. For questions regarding em ssions

reporting requirenments, please contact Bill Kuykendal, U.S.
EPA, Ofice of Air Quality Planning and Standards, Em ssions
Model i ng and Anal ysis Division, Mail Code D205-01, Research

Triangl e Park, NC, 27711, tel ephone (919) 541-5372, e-nai
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at kuykendal . bi |l | @pa. gov. For questions regarding the

nodel cap-and-trade prograns, please contact Sam Waltzer,

U S EPA Ofice of Atnospheric Prograns, Clean Air Markets
Di vision, Miil Code 6204J, 1200 Pennsyl vani a Avenue, NW
Washi ngton, DC, 20460, tel ephone (202) 343-9175, e-nmil at

wal t zer. sam@pa. gov. For questions regardi ng anal yses

required by statutes and executive orders, please contact

Li nda Chappell, U S. EPA Ofice of Air Quality Pl anning and
Standards, Air Quality Strategies and Standards Division,
Mai | Code C339-01, Research Triangle Park, NC 27711

t el ephone (919) 541-2864, e-mail at chappell.|linda@pa.gov.

SUPPLEMENTARY INFORMATION:

I. Additional Information on Submitting Comments

A. How Can I Help EPA Ensure That My Comments Are Reviewed
Quickly?

To expedite review of your comments by Agency staff,
you are encouraged to send a separate copy of your comments,
in addition to the copy you submt to the official docket,
to Douglas Sol onon, U S. EPA, Ofice of Air Quality Planning
and Standards, Em ssions Mdeling and Anal ysis D vision,

Mai | Code C304-01, Research Triangle Park, NC 27711

t el ephone (919) 541-4132, e-mail |aqrcoments@pa. gov.

B. What Should I Consider as I Prepare My Comments for EPA?

1. Submitting CBI. Do not submt this information to EPA



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

7
t hrough EDOCKET, regul ations.gov or e-mail. Cearly mark
the part or all of the information that you claimto be CBI
For CBI information in a disk or CD ROMthat you mail to
EPA, mark the outside of the disk or CD ROM as CBI and then
identify electronically within the disk or CD ROMt he
specific information that is claimed as CBI. |In addition to
one conpl ete version of the conment that includes
i nformation clainmed as CBlI, a copy of the conmment that does
not contain the information clained as CBI nust be submtted
for inclusion in the public docket. Information so narked
wi |l not be disclosed except in accordance with procedures
set forth in 40 CFR part 2. Send or deliver information
identified as CBI only to the follow ng address: Roberto
Morales, U S. EPA, Ofice of Ailr Quality Pl anning and
St andards, Mail Code C404-02, Research Triangle Park, NC
27711, tel ephone (919) 541-0880, e-mumil at

nor al es. robert o@pa. gov, Attention Docket | D No. QOAR-2003-

0053.

2. Tips for Preparing Your Comments. \When submtting

coments, renenber to:

. I dentify the rul emaki ng by docket nunber and ot her
identifying informati on (subject heading, _Federal
Reqgi ster date and page nunber).

ii. Followdirections - The agency may ask you to respond
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to specific questions or organize comments by
referencing a Code of Federal Regul ations (CFR) part or
section nunber.

iii. Explain why you agree or disagree; suggest alternatives
and substitute |anguage for your requested changes.

iv. Describe any assunptions and provide any technical
i nformati on and/or data that you used.

V. If you estimate potential costs or burdens, explain how
you arrived at your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific exanples to illustrate your concerns,
and suggest alternatives.

vii. Explain your views as clearly as possible, avoiding the
use of profanity or personal threats.

Viii. Make sure to submt your comrents by the coment

period deadline identified.

ITI. Regulated Entities
This action does not propose to directly regul ate

em ssions sources. Instead, it proposes to require States

to revise their SIPs to include control neasures to reduce

em ssions of NExNO, and S&2SO,. The proposed em ssions
reductions requirenents that would be assigned to the States

are based on controls that are known to be highly cost
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ITTI. Website for Rulemaking Information
The EPA has al so established a website for this

rul emaking at http://ww. epa.gov/interstateairquality/ which

will include the rul emaki ng actions and certai n other
related information that the public may find useful.
IV. Public Hearing

The EPA will hold a public hearing on today’'s proposal
on June 3, 2004. The hearing will be held at the follow ng
| ocati on:

Hol i day I nn Sel ect

ad Town Al exandria

480 King Street

Al exandria, Virginia 22314

Tel ephone: (703) 549-6080
The public hearing will begin at 9 a.m and continue until 5
p.m, or later if necessary depending on the nunber of
speakers. Oral testinony will be [imted to 5 m nutes per
commenter. The EPA encourages commenters to provide witten
versions of their oral testinonies either electronically (on
conputer disk or CD-ROVM) or in paper copy. Verbatim
transcripts and witten statenments will be included in the
rul emeki ng docket. If you would Iike to present oral
testinony at the hearing, please notify Joann Allnman, U S
EPA, Ofice of Air Quality Planning and Standards, C539-02,
Research Triangle Park, NC 27711, tel ephone (919)541-1815,

emai | all man. | oann@pa. gov, by May 31, 2004. For updates
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10
and additional information on the public hearing please
check EPA's website for this rul emaking.

The public hearing will provide interested parties the
opportunity to present data, views, or argunents concerning
t he proposed rule. The EPA may ask clarifying questions
during the oral presentations, but will not respond to the
presentations or comments at that tinme. Witten statenents
and supporting informati on submtted during the coment
period will be considered with the sanme wei ght as any oral
comments and supporting information presented at a public
heari ng.

Outline

I. Background

II. State-by-State Emissions Reduction Requirements and EGU
Budgets

A. SE&2S0O, Em ssi ons Budgets

B. NoS«NO, Em ssi ons Budgets

ITIT. Integration With Clean Air Act Programs

A SIP Criteria

B. What Changes are EPA Proposing for Em ssions Reporting
Requi renment s?

C. Acid Rain Program

D. NoxNO, SIP Call

E. How Wul d Em ssions Tradi ng Under This Proposed Rul e
Rel ate to Regi onal Haze?

F. Tribal Issues

IV. Model Cap-and-Trade Rules

A. Background and Purpose of the Mdel Rules

B. Elenents of the Proposed NExNO, and S&2SO, Model Tradi ng
Rul es, Subparts AA through HH and AAA t hrough HHH

V. Clarifications to January 30, 2004 Proposal
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Scope of the Proposed Action

Summary of Control Costs

Source of Cost Information

Judi ci al Review Under Clean Air Act Section 307

oOm>

VI. Statutory and Executive Order Reviews
VII. Proposed Rule Text
I. Background

The EPA's January 30, 2004 proposal (69 FR 4566-4650)*
proposed to find that em ssions of SE2SO, and NoxNO, from 28
States and D.C., and em ssions of N&ExNO, al one from 25
States and D.C., violate the provisions of CAA section
110(a)(2)(D) by contributing significantly to nonattai nnment
downw nd of, respectively, the annual PM2.5 and the 8-hour
ozone national anbient air quality standards (NAAQS).

As a result, EPA proposed to require SIP revisions
cont ai ni ng measures to ensure that necessary em ssions
reducti ons are achieved. The EPA proposed SIP submttal
deadl i nes and ot her aspects of the SIP submttals. Further,
t he January 2004 proposal identified the appropriate NoxNO
and SE2S0O, em ssions that each of the affected jurisdictions
woul d be required to elimnate. The January 2004 proposal
expl ai ned that the affected States could choose to control

any sources they wish to achieve those en ssions reductions,

! The EPA signed the January 30, 2004 proposal on Decenber
17, 2003 and made it imredi ately available to the public on
EPA s website at http://ww. epa.gov/interstateairquality.
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12
and generally discussed the nethodol ogi es for determ ning
t he appropriate anount of em ssions reductions on a State-
by-State basis. The January 2004 proposal further explained
that the eni ssions reductions nay nost cost effectively be
achi eved by controls on electric generating units (EGJs),
and, in particular, through regi onwi de cap-and-trade
prograns for EGUs. Accordingly, the January 2004 proposal
i ndi cated the nethods for determi ning the all owabl e anounts
of SE2S0O, and NExNO, em ssions from EGQUs, and offered a
sketch of the nodel cap-and-trade prograns, which EPA woul d
offer to admnister, that States may choose to adopt.

Thi s suppl emental proposal fills in certain gaps in the
January 2004 proposal and revises it or its supporting
information in specific ways. This section of the SNPR
provi des background on this suppl enental proposal and
sunmari zes its contents.

Section Il of the SNPR provides additional detail on
establishing State em ssions budgets (i.e., em ssions
reduction requirenments) on which we are requesting conment.

Section Il discusses the interaction of the January
2004 proposal with existing CAA prograns and requirenents.
It includes discussion of specific SIP criteria and
em ssions reporting requirenents. It also discusses the

interactions of the Clean Air Interstate Rule (CAIR) with
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the Acid Rain Programthat al so requires S&2S0O and NExNO,
em ssions reductions — and the NexNO, SIP Call, which was a
1998 rul emaking that required States in the eastern U S to
submt SIPs reduci ng NOxNQ, emi ssions to elimnate adverse
i npacts on the 1-hour ozone NAAQS. Section Il also
di scusses the inplications of the CAIR for conpliance with
regi onal haze requirenents. It also discusses Tribal issues
in nore detail than was contained in the January 2004
proposal .

Section IV provides significant additional details
concerning the EPA's nodel cap-and-trade programfor EGUs.

Section Vincludes clarifications to the January 2004
proposal with respect to preanbl e | anguage that was uncl ear,
i nconpl ete, inadvertently omtted, or inadvertently
i ncorrect.

Section VI addresses the required statutory and
executive order reviews for this SNPR

Section VIl lists the sections of proposed regul atory
| anguage that are included in today’'s supplenental proposal
(The January 2004 proposal was not acconpani ed by proposed
regul atory | anguage).

Under CAA section 307(d)(1)(J), the procedural
requi renents of section 307(d) apply to this proposal. In

addi tion, under section 307(d)(1)(VU), the Adm nistrator is
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authorized to include any other actions as covered under
section 307(d). The EPA is including the proposals in
today's SNPR and in the January 2004 proposal under section
307(d) (1) (V). Therefore, section 307(d) applies to al
conmponents of the rul emaki ng of which this action is a
conponent .
IT. State-by-State Emissions Reductions Requirements and
EGU Budgets

In the January 2004 proposal, EPA proposed nethods for
determ ni ng the S&2S0O, and NExNO, em ssion reduction
requi renents or budgets for each affected State. Today, EPA
proposes corrections to the proposals in the NPR
Addi tional details are included in a technical support
docunent 2.

Al so, in the January 2004 proposal, EPA proposed

met hods for determ ning regi onwi de budget s—+nA—the—Jandary

2064—proposat. Today, EPA is not proposing any revisions to
t hi s met hodol ogy. However, in this SNPR, EPA used updated

heat input data to devel op the regi onwi de NSxNO, budgets,
yielding a slight difference.
The choice of nmethod to inpose State-by-State eni ssions

reduction requirenents makes little difference in terns of

2 See, “State Em ssion Budget Calcul ation Technical Support
Docunent for the Proposed Clean Air Interstate Rule (My
2004).”
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the overall cost of the regi onwi de SE2S0O, and Nox
em-sstoensNQ, reductions. Assum ng that all owances can be
freely traded, the cap-and-trade framework woul d encourage
| east-cost conpliance over the entire region, an outcone
t hat does not depend on the relative |levels of individual
St at e budgets.
A. $S62S0, Emissions Budgets
1. Approaches for Integrating S62S0, Title IV Program with
CAIR
__As described in the January 2004 proposal and ot her
pl aces in today’'s preanble, EPA is proposing to integrate
the title IV Acid Rain S&2S0O, programwi th the trading
program proposed in today’s notice by requiring facilities
to conmply with this rule using title IV allowances at a
greater retirement ratio than one allowance for every one
ton of emssions. |In the January 2004 proposal, EPA
proposed that, to neet the 65 percent reduction required
under pPhase Il (which begins in 2015), EPA could require an
affected EGU to retire three 2015 and beyond al | owances for
every ton of S&2SO that it emts. However, this 3-to-1
ratio results in slightly nore reductions than EPA has
proposed are necessary to elimnate the significant

contribution of an upwind State. This section of today’'s
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SNPR proposes two basic alternatives for addressing this
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i ssue.

Under the first alternative—whteh—+s—deser+betd—+n—rore
tetat+—above- EPA solicits comrent on requiring affected
EGUs to retire vintage 2015 and beyond title IV all owances
at a rate of 2.86-to-1 rather than 3-to-1. This alternative
effectively elimnates the difference between the proposed
cap levels and the resulting reductions. The EPA solicits
comment on the use of this retirenent ratio and specifically
on whether the use of a fractional retirenent ratio (2.86-
to-1 instead of 3-to-1)__raises practical inplenentation
concerns for sStates or affected EGUs or whether a
fractional retirenent ratio is preferable to the two-step
process descri bed bel ow

Al ternatively, EPA proposes requiring the retirenent of
2015 and beyond vintage all owances at a 3-to-1 ratio, and
permtting States to convert these additional reductions
into allowances in their rules. That is, the States would
retain special "CAIR S&2S0O, al | onances" equivalent to the
di fference between the 3-to-1 retirenent ratio and the
effective 2015 cap. Thus, an anmount of all owances (assun ng
al l onances would be retired at a 3-to-1 ratio) equivalent to
three tines the nunber that represents the margin of
difference in the retirenent ratio for 2015 would then be

made available to States. Under this approach, these
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reserved al |l owances woul d be distributed to the States based
on the sane net hodol ogy used to distribute title IV
al l owances, and States would have flexibility to further
di stribute them however they deem appropriate. The States
m ght choose, for exanple, to distribute themto EGUs using
t he sane net hodol ogy that had been used for distributing the
original title IV all owances, or use themas a set-aside for
new sources or for sources that did not receive title IV
al  owances originally, or they mght distribute them as
incentives for achieving other policy goals each State may
have.

Sonme sStates may want to use these reserved al | owances
to create an incentive for additional |ocal em ssion
reductions that will be needed to bring all areas into
attainment with the PM2.5 NAAQS. The EPA projects that the
proposed CAl R+ute, along with other fEederal and sState
prograns already in place, will bring nost areas of the
country into attainnent with the PM2.5 NAAQS by 2015 wi t hout
the need for additional local controls. These regional and
nati onal prograns, however, are not designed to deal with
all local pollution problens, and we expect that there wl|
be a small nunber of areas that will need additional |ocal
em ssi ons reducti ons—+#n—otrder to reach attainment. |n such

cases, States could use their reserved all owances to create
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an incentive for additional |ocal reductions — perhaps by
provi di ng reserved all owances to affected EGJUs based on
their proposals for achieving additional reductions in areas
that are projected to need further |ocal em ssions
reducti ons—+n—e+rder to cone into attainment with the PVM2.5
NAAQS.

Mechani snms that States could use for allocating these
reserved al |l owances coul d range from basic financi al
incentives to nore aggressive and innovative approaches. In
its sinplest form the EGUs could choose to conpl enent or
expand existing control neasures, or perhaps fund new ones.
Under the latter approach, a specific value could be applied
to a ton of |ocal enmissions to be reduced dependi ng on one
or nore specific criteria such as: the accuracy and
technical validity of em ssions nonitoring used to
characterize em ssions or denonstrate conpliance, seasona
timng or location of the reductions, population exposure,
or other considerations.

For exanple, reducing PM2.5 froma sector in a
nonattai nnent area m ght receive a greater allowance val ue
t han reductions froma sector that is doww nd of the
nonattai nnent area nost of the year, due to the relative
effectiveness of the neasures at reducing popul ation

exposure and nonitoring of PM2.5. Another exanple could be
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one in which the EGUs receive all owances in exchange for
reductions in other pollutants causing PM2. 5, based on using
technically appropriate air quality nodels to denonstrate
superior environnental results. Nevertheless, States would
have di scretion on whether and how to use any reserved

al | owances to achi eve additional |ocal em ssion reductions.

2. Proposed S62S0, State Emission Budget Methodology.

a. Overview. In this section, EPA discusses the

nmet hodol ogy for apportioning regi onwi de S&2SO, eni ssi ons
reducti ons requirenents or budgets to the individual States.
In the January 2004 proposal we proposed State EGQU S&2SO,
budgets based on each State’s all owances under title IV of

t he CAA Anmendnents with specified retirenent ratios. This
continues to be EPA's proposal for determ ning State S&2S0
budgets. In addition, we discussed an alternate nethod of
relying on Title 1V allowances that woul d provide for sone
EQU al | onances that could be redistributed to account for
changes to the electric generation sector since the title IV
al l ocations were created (using a two-part budget

met hodol ogy). In this SNPR, EPA identifies some problens
with the two-part nmethod as described in the January 2004
proposal, wi thdraws the January 2004 proposal on this point,

and is re-proposing that all States use the sane retirenent
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ratios for Title IV all owances.
Erd—c—Moved—TFext
b. NPR discussion. The EPA discussed its proposed S&2S0O
em ssi on budget nethodology at length in the January 2004
proposal. In that discussion, EPA outlined the various
reasons for tying the S&2S0O requirenents of the proposed
CAIRto the title IV program Wthout carefully integrating
the CAIR and title IV prograns, em ssions may increase prior
to inmplenentation of the CAIR and em ssions may shift to
outside the control region. |In addition, because the
regul ated community has relied on the title IV programin
the past, and is planning on continued reliance for the
future, lack of integration could give rise to concerns
about the stability of EPA's regulatory efforts and the
acconpanyi ng al |l owance market.

Under the approach proposed for S&2S0, the State
budgets woul d be based on the initial allocation of
al l omances to individual sources established by title IV of

the 1990 CAA Anendnents. The budgets are shown in Table I1-

1, revised to correct a slight calculation error in the

January 2004 proposal,?® as explained in the technical

3 As in the S&2S0O, State budgets included in the January
2004 proposal, these budgets include the 250,000 all owances
in the Special Allowance Reserve, prorated to the individual
States in proportion to the sumof the 2010 individual units
al l ocations for the State.



21

support docunent “.

4 See, “State Em ssion Budget Cal cul ation Techni cal Support
Docunent for the Proposed Clean Air Interstate Rule (My
2004).”
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Table II-1. 28-State and District of Columbia
Annual EGU S62S0, Budgets

State 28-State 86250, Budget 28-State 806250, Budget
2010 (tons) 2015 (tons)
Al abama 157,582 110, 307
Ar kansas 48, 702 34,091
Del awar e 22,411 15, 687
District of Colunbia 708 495
Fl ori da 253, 450 177, 415
Georgi a 213, 057 149, 140
Il1linois 192,671 134, 869
I ndi ana 254,599 178, 219
| owa 64, 095 44,866
Kansas 58, 304 40, 812
Kent ucky 188,773 132,141
Loui si ana 59, 948 41,963
Maryl and 70, 697 49, 488
Massachusetts 82,561 57,792
M chi gan 178, 605 125, 024
M nnesot a 49, 987 34,991
M ssi ssi ppi 33,763 23,634
M ssour i 137,214 96, 050
New Jer sey 32,392 22,674
New Yor k 135, 139 94, 597
Nort h Carolina 137, 342 96, 139
Ohi o 333,520 233, 464
Pennsyl vani a 275,990 193, 193
Sout h Carolina 57,271 40, 089
Tennessee 137, 216 96, 051
Texas 320, 946 224,662
Virginia 63,478 44, 435
West Virginia 215, 881 151,117
W sconsin 87, 264 61, 085
Total Regional Budget 3,863, 566 2,704, 490

Note: As explained in the proposed January 2004 proposal (69 FR 4618)

the regionwi de budgets for
reduction fromtitle IV allocations for all units
for

The regi onwi de budget
reducti on.

the years 2010-2014 are based on a 50 percent

in affected States.

2015 and beyond is based on a 65 percent

c. Problems with the methodology proposed in the NPR. In

t he Mbdel Trading section of the January 2004 proposal, EPA

proposed giving States the option of deciding whether to
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adopt a two-part budget approach, nmaking avail abl e
addi ti onal S&2S0O, al | owances through the use of higher

retirement ratios (69FR462669 FR 4620, 4632). However, upon

further assessnment, it has becone evident that problens
could arise if various States inplenented this approach
differently. Specifically, the |level of the regional cap on
SE2S0O, em ssions could increase or decrease, dependi ng on

whi ch individual States tightened the retirenent rati os.

An exanple could best illustrate this point. Assune
State A in the proposed CAIR region has a State S&2S0O
budget of 300,000 tons in 2010, reflecting a 50 percent
reduction fromits 600,000 2010 title IV S&2S0O, al | owances.
Assune al so that State A decides to inplenent a 3-to-1
retirement ratio for its 600,000 title IV S&2S0O, al | onances
in 2010, but all other States in the proposed CAIR region
continue requiring 2-to-1 retirenent ratios. Assunme further
t hat EPA allocates State A additional CAIR all owances for
100, 000 tons of em ssions, which reflect the difference
between State A's 3-to-1 retirenent ratio (200,000 tons) and
the overall 2-to-1 retirement ratio (300,000 tons). Wth
one CAIR al |l owance equivalent to one title IV all owance,
State A, with its 3-to-1 ratio, would thus receive 300, 000
CAIR al |l owances. Assunme that State A allocates all of these

new CAIR all owances to its sources. To illustrate nobst
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vividly the problemthat nmay result, assunme the extrene case
in which State A's em ssions in 2010 approach zero (due to
efficiencies in inplenenting controls or |ower generation
| evel s) and therefore that its sources sell all their title
|V al l owances as well as its additional CAIR all owances to
sources in other States. In this exanple, the total anount
of State A's all owances (600,000 title IV all owance plus
300, 000 CAIR al | owances) woul d be avail able for conplying
with the 2-to-1 ratio required by the other States.
Consequently, the additional CAIR allowances allocated by
EPA woul d effectively raise the overall regional cap by
150, 000 tons, reflecting the 300,000 CAIR all owances retired
at a 2-to-1 ratio.

To illustrate how this same case could lead to the
opposite problemof a | ower regional cap, assunme that State
A's emissions were to remain very high or to increase, so
that its sources purchase all owances from ot her States and
then retire themat a 3-to-1 ratio in 2010. State A sources
woul d have to purchase nore all owances than the anmount State
A had redistributed as additional CAIR allowances. This
woul d nmean the total ampbunt of allowances for 2010, and thus
the total regional cap, would in effect be | ower.

In fact, in these exanples, in any year that State A's

em ssions are not exactly one-third of their title IV
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all ocations, the level of the overall regional cap woul d be
i npacted. This lack of certainty about the cap is
unacceptable for a cap-and-trade program as it undermn nes
both the environnental certainty and econom c stability of
the program Therefore, EPA is withdrawi ng the January 2004
proposal on this point and re-proposing that all States use
the sane retirenent ratio.
3. SIP Approvability

In section I1l.A, EPA outlines the proposed SIP
approvability criteria if EPA adopts a requirenment to retire
al l owances at ratios of greater than 1-to-1. Specifically,
(1) all States nmust use the same retirement rati os whet her
or not they participate in the tradi ng program and whet her
or not they achieve all the required em ssions reductions
through controls on EGUs, (2) if a State does not require
all of the em ssions reductions through requirenents on
EGUs, they nmay create extra CAIR all owances which woul d be
calculated by nultiplying the reductions required fromthe
ot her sources by the required retirenent ratio for that
gi ven year, and 3) the overall reduction requirenent for a
State woul d be set at the difference between a State’'s 2010
title I'V all owance all ocations and the EPA-determ ned CAIR
SE2SO, State budgets for the two phases. Please note, as

described in section IV, that if a State chooses to achi eve
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em ssions reductions fromnon-EGJUs, then that State's EGUs
may not participate in the EPA adm ni stered cap-and-trade
program
B. NOxNO, Emissions Budgets
1. Overview

In this section, EPA discusses the apportioning of
proposed regi onw de NExNO, em ssion reduction requirenents
or budgets to the individual States. In the January 2004
proposal we proposed State EGQU NoxNO, budgets based on each
State’s average share of recent historic heat input. In
today’s SNPR, we propose the sane heat input based
nmet hodol ogy, but we propose revi sed budgets based on nore
conpl ete heat input data.

In addition to the proposed heat input based nethod, in
this SNPR we al so discuss a different approach suggested by
commenters for apportioning regi onwi de NSxNO, budgets to the
States. As discussed in section IV of this SNPR, we propose
that States have the discretion in choosing a nethodol ogy to
di stribute allowances fromtheir NoExNO, budgets to
i ndi vi dual sources.

2. NoxNO, Emission Budget Methodology Proposed in the NPR
a. NPR discussion. |In the January 2004 proposal, we

proposed annual NOSxNO, budgets for a 28-State (and D. C.)

regi on based on each jurisdiction’s average heat input -
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usi ng heat input data fromAcid Rain Programunits - over
the years 1999 through 2002. W sunmed the average heat
i nput fromeach of the applicable jurisdictions to obtain a
regi onal total average annual heat input. Then, each State
received a pro rata share of the regional NSxNQ, eni ssions
budget based on the ratio of its average annual heat i nput
to the regional total average annual heat input.
b. Today’s revised proposal. In this SNPR, the use of
average heat inputs is still our preferred approach.
However, State budgets based on heat input data from Acid
Rain Programunits only would not reflect the heat input of
non-Acid Rain units. For exanple, a State with a large
nunber of non-Acid Rain units would not have the heat input
fromthose units reflected in the percent of regional
average annual heat input that the State’s generation
represents. Therefore, today EPA proposes to revise its
determ nation of State NSxNO, budgets by suppl enenting Acid
Rain Programunit data with annual heat input data fromthe
U S. Energy Information Adm nistration (EIA), for the non-
Acid Rain unit data. Table Il1-2 contains the proposed
revi sed annual State NoxNO, budgets. Note that the Acid
Rai n Program data for 2002 has been updated since our
anal ysis for the January 2004 proposal was conpleted and was

i ncluded in the cal culation of these budgets.
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Table II-2. 28-States and District of Columbia Annual EGU
NOxNO, Budgets - Based on Heat Input

State State NOxNO; Budget 2010 State NOxNO, Budget
(tons) 2015 (tons)
Al abama 67,422 56, 185
Ar kansas 24,919 20, 765
Del awar e 5, 089 4,241
District of Colunbia 215 179
Fl ori da 115,503 96, 253
Georgi a 63,575 52,979
Illinois 73,622 61, 352
I ndi ana 102, 295 85, 246
| owa 30, 458 25,381
Kansas 32,436 27,030
Kent ucky 77,938 64, 948
Loui si ana 47, 339 39, 449
Mar yl and 26, 607 22,173
Massachusetts 19, 630 16, 358
M chi gan 60, 212 50, 177
M nnesot a 29, 303 24,420
M ssi ssi ppi 21,932 18, 277
M ssour i 56,571 47,143
New Jersey 9, 895 8, 246
New Yor k 52,503 43,753
North Carolina 55,763 46, 469
Ohi o 101, 704 84,753
Pennsyl vani a 84, 552 70, 460
Sout h Carolina 30, 895 25, 746
Tennessee 47, 739 39, 783
Texas 224,314 186, 928
Virginia 31, 087 25,906
West Virginia 68, 235 56, 863
W sconsin 39, 044 32,537
Total Regional Budget 1,600,799 1,333,999

Note: NESxNO, control requirements for Connecticut were discussed in the
January 2004 proposal

Commenters have al so suggested adjusting the heat input
data for existing units used to determ ne State budgets by
multiplying it by different factors, established regi onw de
based on fuel type. The factors would reflect the

i nherently higher em ssions rate of coal-fired plants, and
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consequently the greater burden on coal plants to control
em ssions. In contrast to allocations based on historic
em ssions, the factors would al so not penalize coal-fired
pl ants that have already installed pollution controls.
St ates shares woul d be determ ned by the anpbunt of State
heat input, as adjusted, in proportion to the total regional
heat input. The factors could be based on average historic
em ssions rates (in I bs/mBtu) by fuel type (coal, gas, and
oil) for the years 1999-2002.

The EPA al so discussed in the January 2004 proposal a
nmet hodol ogy used in the NoxNQ, SIP Call (67 FR 21868) that
applied State-specific gromh rates for heat input in
setting State budgets. Wth a nmethodology simlar to that
used in the NoxNQ, SIP Call, annual NoxNO, budgets woul d be
set by using a base heat input data, then adjusting it by a
calculated growh rate for each jurisdiction s annual EGUJ
heat inputs. The EPA is not proposing to use this nethod
for the CAIR because we believe that the other nmethods that
we are proposing (or taking comment on) are nore reasonabl e
due to the inherent difficulties in predicting growh in
heat input over a lengthy period, especially for
jurisdictions that are only a part of a |arger regional
el ectric power dispatch region.

III. Integration with Clean Air Act Programs
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This section details how the rules that States devel op
to nmeet the requirenents of the proposed CAIR nust be
structured to conformw th CAA progranms. |t proposes:
specific criteria that SIPs submtted to neet the
requi renents of the proposed CAIR nust neet; em ssions
inventory reporting requirenents; revisions to the title IV
Acid Rain regulations to integrate themw th the proposed
CAIR em ssions trading prograns; requirenents to ensure that
requirenents of the existing NexNQ, SIP Call continue to be
met; that BART-eligible EGUs in any State affected by CAIR
may be exenpted fromBART if that State conplies with the
CAIR requirenments through adoption of the CAIR cap-and-trade
program for SE2S0O, and NoxNO, em ssions. Finally, this
section provides additional discussion on the inplications
of the CAIR for tribes.
A. SIP Criteria
1. Introduction

This section describes (1) the dates for submttal and
i npl emrentation of the SIPs that we propose to require under
the CAIR, and (2) the criteria we propose to use in
determ ni ng conpl eteness and approvability of such SIPs.
2. Schedule for Submission and Implementation of SIPs
a. SIP submission schedule. In the January 2004 proposal,

EPA proposed that States nust submt the SIP revisions
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requi red under the CAIR as expeditiously as practicabl e but
no later than 18 nonths fromthe date of promul gation of the
final rule. The proposed regulatory text at the end of this
SNPR, 40 CFR 51.123 (for NoxNO, em ssions) and 40 CFR 51. 124
(for SE&2S0O, em ssions), contains this proposed submttal
dat e.
b. Implementation Schedule. In the January 2004 proposal,
EPA proposed that States nust inplenent the control neasures
in their CAIR SIP revisions by January 1, 2010. The
proposed regul atory text at the end of this SNPR, 40 CFR
51. 123 (for NSxNOQ, em ssions) and 40 CFR 51.124 (for SE2S0O
em ssions), contains this proposed inplenentation date.
i. Relationship to attainment dates. On April 15, 2004,
the Adm nistrator signed a rule to designate and cl assify

areas under the 8-hour ozone NAAQS. (69 FR 23858, April 30,

2004). Under the CAA, all areas designated as nonattai nment
are required to conme into attainnent with the NAAQS “as
expeditiously as practicable.” In addition, specific

maxi mum attai nment dates apply to different areas dependi ng
on their classification. In the eEastern U S., all 8-hour
ozone areas are classified as subpart 1 areas, nargi nal
areas, or noderate areas. For subpart 1 areas, the
attainment date is no later than June 2009, although EPA can

extend this date by up to five years based on certain
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statutory criteria. The attainnent dates for marginal and
noderate areas are June 2007 and June 2010, respectively.
State i nplenentation plans nust achi eve reductions required
for attai nnent by the beginning of the conplete ozone season
prior to the attainment date (e.g., the 2009 ozone season
for noderate areas).

In response to the January 2004 proposal, sone
commenters have expressed concern that the CAIR conpliance
dates (January 1, 2010, for pPhase |, and January 1, 2015,
for pPhase 2) cone too late for Eastern States to neet their
deadlines for comng into attainnent with the 8-hour ozone
NAAQS. I n nmaking ozone designations, however, EPA
recogni zed that certain areas may find it difficult to adopt
pl ans showi ng attainnent by their initial attainment dates,
and woul d choose to be reclassified to higher
classifications with | onger attainnent dates. For exanple,
an area reclassified to serious would have a June 2013
attai nment deadline, and would be required to achieve
reductions required for attai nment by the 2012 ozone season.
It is also possible that sonme subpart 1 areas will qualify
for an extension and receive an attainnent date |ater than
June 2009. In addition, an area failing to attain on tine
can qualify for up to two one-year extensions if it neets

statutory criteria. Therefore, CAIR inplenentation by the
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2013 or 2014 ozone season could facilitate attai nment by a
serious area receiving one-year extensions.

Sonme conmenters al so asserted that a simlar timng
i ssue arises for PM2.5. Assum ng PM2.5 designations by the
statutory deadline of Decenber 2004, the PM2.5 attai nment
deadl i nes would be no later than early 2010, or no |ater
than early 2015 for areas receiving a maxi mum 5-year
extension. To influence whether an area attains by those
dates, reductions would have to occur one to three years
earlier. Because of the structure of the proposed program
whi ch creates a strong financial incentive for early
reducti ons, EPA projects substantial early reductions in
SE2S0,. Thus, al though the Phase | cap does not cone into
pl ace until 2010, the proposed program woul d achi eve
substanti al reductions in SE2S0O, em ssions. |n addition,
the sane opportunity for one-year extensions nentioned for
ozone exists for PM2.5 areas.

In light of the discussion above, EPA requests coment
on all aspects of the issues concerning the timng of the
proposed CAIR conpliance dates in relation to NAAQS
attai nnent dates.

ii. Implementation date and beginning of calendar year. The
EPA believes that it is nost straightforward for EPA to

devel op and i nplenment the requirenments of the proposed CAlR
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for sources to conply with the proposed CAIR, and to ensure
the environnental effectiveness of the proposed CAIR if the
conpliance date for sources is the beginning of a cal endar
year (or for requirenents that pertain only to ozone, at the
begi nni ng of the ozone season). There are several reasons
for this approach. First, the proposed requirenents for
States are annual em ssions reductions. Beginning the
program at any point other than the start of a cal endar year
woul d require the devel opnent and i npl enentati on of
di fferent Federal requirenents for the first year of the
program

Second, different State rules to neet these
requi renents woul d al so be necessary for the first, partial
year portion of a program States would have to devel op
partial year allocations. Additionally, States would have
to nmodify nonitoring and reporting requirenments to address
partial year reporting. Further, for SE82S0O, em ssions
reducti ons requirenents, because of the interactions with
title 'V (which is an annual program, provisions wuld be
needed to address both the annual requirenents of title IV
and the partial year requirenents of the CAIR

For these admi nistrative feasibility reasons, EPA
proposes that the em ssions reductions requirenents begin at

the start of the cal endar year, and not at any other tine
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during a cal endar year. However, EPA solicits comment on
the admnistrative feasibility issues of inplenenting these
requi renents on a partial year basis for the first year of
t he program

In particular, EPA solicits conment on the appropriate
budget all ocation nethod, and, to pronote discussion, offers
the follow ng observations for both NoxNO, and SE2S0O,
partial year budgets. For the NoxNO, EGU em ssions budget,
partial year allocation could be acconplished by pro-rating
to account for the fact that the program woul d be
i npl emented for less than a full year. The sinplest nethod
woul d be to pro-rate by the nunber of days that the program
woul d be inplenented. For exanple, if the program began on
January 31, 2010, budgets would be pro-rated by the factor
335/ 365, where 335 equal s the nunber of days in the year in
which States will be required to conply with the program

At least in theory, nore conpl ex nethodol ogi es coul d be
devel oped to account for the fact that the anmount of
generation — and therefore the anount of NSXNO, em ssions —
vari es throughout the year (e.g., in many areas, summer
generation is higher due to air conditioning |oad; in other
areas that are heavily dependent on hydro power, fossil-fuel
generation can vary seasonally with availability of hydro

power). However, because factors that affect peak
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generation vary by region, EPA believes it wuld be very
difficult to devel op a net hodol ogy that reasonably addresses
t hese many variations. Therefore, we believe that the
si npl est pro-rata net hodol ogy descri bed above woul d be
appropriate for a partial year allocation.

Budgets for SE&2SO, could be set in a simlar way. A
State’s SE2SO, budget could be pro-rated by the nunber of
days that the programwould be in place. Because of the
interactions with title IV (an annual progran),

i npl enentation of a partial year budget for SE&2SO woul d be
somewhat nore conplicated. For em ssions fromthe first
portion of the year in which the State was not required to
conply with the CAIR, the Acid Rain sources would still be
subject to the 1-tol retirenent ratio required under title
V. For em ssions fromthe second part of the year, al
EGQUs affected by the CAIR would be required to turn in

al l omances of that vintage year at a ratio of 2-to-1.

3. Completeness Determination

Any SIP submttal that is nade with respect to the
final CAIR requirenments first would be determ ned to be
either inconplete or conplete. A finding of conpleteness
means that EPA would proceed to review the submttal to

determ ne whether it is approvable. It is not a
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means the submttal is admnistratively and technically
sufficient for EPA to determ ne whether it neets the
statutory and regul atory requirenents for approval. Under
40 CFR 51. 123 and 40 CFR 51.124 (the proposed new
regul ati ons for NoxNO, and SE&2S0O, SI P requirenents,
respectively), a submttal, to be conplete, nust neet the
criteria described in 40 CFR, part 51, appendix V, “Criteria
for Determ ning the Conpl eteness of Plan Subm ssions.”
These criteria apply generally to SIP subm ssions.

Under CAA section 110(k)(1) and section 1.2 of appendi X
V, EPA nust notify States whether a submttal neets the
requi renents of appendix V within 60 days of, but no |ater
than 6 nonths after, EPA s receipt of the submttal. |If a
conpl eteness determnation is not nade within 6 nonths after
subm ssion, the submttal is deened conplete by operation of
law. For rules submitted in response to the CAIR, EPA
intends to nake conpl et eness determ nati ons expeditiously.
In addition, if a State fails to make any subm ssion by the
requi red subm ssion date, EPA expects to make a finding of
failure to submt within the sane period that would apply to
maki ng a conpl eteness determ nation had a SIP been submtted
on tine.

A finding of failure to submt or inconpleteness

triggers the requirenent that EPA pronul gate a Federa
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i npl ementation plan (FIP) within 2 years of the date of the
finding. In addition, if a conplete SIPis submtted in a
tinmely fashion but EPA di sapproves it, the requirenent to
pronmul gate a FIP within 2 years would be triggered by EPA' s
di sapproval. The EPA' s obligation to pronulgate a FIP in
ei ther instance would terni nate upon EPA' s approval of a SIP
as neeting the requirenents of the CAIR
4. Approvability Criteria
a. Introduction. The approvability criteria for CAIR SIP
submi ssi ons appear in the proposed 40 CFR 51.123 (NSxNOQ,
em ssions reductions) and in the proposed 40 CFR 51.124
(S62S0O, em ssions reductions). Mst of the criteria are
substantially simlar to those that currently apply to SIP
subm ssi ons under CAA section 110 or part D (nonattainnment).
For exanpl e, each subm ssion nust describe the control
nmeasures that the State intends to enploy, identify the
enf orcement nethods for nonitoring conpliance and handling
vi ol ations, and denonstrate that the State has | egal
authority to carry out its plan.

This part of the section Il preanbl e expl ains
addi tional approvability criteria specific to the CAIR that
were proposed in the January 2004 proposal, or are being
proposed in today’s SNPR. As explained in the January 2004

proposal, EPA proposed that each affected State nust submt
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SIP revisions containing control neasures that assure a
speci fied amount of NExNO, and SE2SO, em ssions reductions
by specified dates.

Al t hough EPA determ ned the required anount of
em ssions reductions by identifying specified control |evels
for EGUs that are highly cost effective, EPA explained in
the January 2004 proposal that States have flexibility in
choosing the sources to control in order to achieve the
required em ssions reductions. As long as the State’s
em ssions reductions requirenents are net, a State may
| npose controls on EGJs only, on non-EGJs only, or on a
conmbi nati on of EGJs and non-EGUs. The EPA' s proposed SIP
approvability criteria are intended to provide as much
certainty as possible that, whichever sources a State
chooses to control, the controls will result in the required
anmount of em ssions reductions.

In the January 2004 proposal, EPA proposed a “hybrid”
approach for the nechani sns used to ensure em ssions
reductions fromsources. This approach incorporates
el ements of an em ssions “budget” approach (requiring an
em ssions cap on affected sources) and an “em ssions
reductions” approach (not requiring an em ssions cap). In
this hybrid approach, if States inpose control neasures on

EGUs, they would be required to i npose an em ssions cap on
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all EGUs, which would effectively be an em ssions budget.
However, as stated in the January 2004 proposal, if States
i npose control mneasures on non- EGUs, they woul d be
encouraged but not required to i npose an eni ssions cap on
non- EGJUs. I n the January 2004 proposal, we requested
comment on the issue of requiring States to i npose caps on
any source categories the State chooses to regul ate.

Today, we propose to nodify this hybrid approach so
that States choosing to inpose control neasures on |arge
i ndustrial boilers and/or turbines nmust do so by inposing an
em ssions cap on all such sources within their State. This
is simlar to EPA's approach in the NoxNO, SIP Call which
required States to include an em ssions cap on such sources
as well as on EGJUs if the SIP submttals included controls
on such sources. (See 40 CFR 51.121(f)(2)(ii), referenced
at 63 FR 57494, Cctober 27, 1998.)

Bel ow, EPA describes specific criteria, depending on
whi ch sources States choose to control
b. Requirements if States choose to control EGUs.
i. Emissions caps. As explained in the January 2004
proposal (69 FR 4626), EPA proposed that States must apply
t he “budget” approach if they choose to control EGUs; that
Is, States nust cap EGU em ssions at the |level that assures

the appropriate anobunt of reductions. These caps constitute
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the State EGU budgets for SE2SO and NoxNO,. Additionally,
EPA proposed that, if States choose to control EGUs, they
must require EGUs to follow part 75 nonitoring,
recordkeepi ng, and reporting requirenents.
|f States choose to allow their EGUs to participate in
EPA- adm ni stered interstate NoxNO, and SE&2S0O, em ssi ons
tradi ng prograns, States nust adopt EPA s nodel trading
rul es, as described in section IV below and as proposed in
40 CFR part 96, seettens§ 96.46+-96101-§ 96.176 and
seettonsg 96. 26+-96201-8 96. 276, below. States adopting
EPA' s nodel trading rules, with only those nodifications
specifically allowed by EPA, will neet the requirenents for
applying an em ssions cap as well as part 75 nonitoring,
recor dkeepi ng, and reporting requirenments to EGUs.
|f States choose to control EGUs but not to allow them
to participate in EPA-adm nistered NoxNQ, and S&2S0O,
em ssions trading prograns, States nust still inpose an
em ssions cap as well as part 75 nonitoring, recordkeeping,
and reporting requirenents on all EGUs. Additionally,
States nmust use the sane definition of EGU as EPA uses in
its nodel trading rules, i.e., the sources described as
“CAIR units” in proposed 40 CFR 96. 102 and 40 CFR 96. 202.
If a State chooses to design its own NSxNQ, and SE&2S0O,

em ssions tradi ng prograns, regardl ess of whether they are
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for intrastate or interstate trading, in addition to neeting
the requirenments of these rules, they should consider EPA s
gui dance, “lnproving Air Quality with Econom c Incentive
Programs,” January; 2001 ( EPA-452/R-01-001) (avail able on
EPA's website at:

http://ww. epa. gov/ttn/ecas/incentiv.html), and the rules

nmust be approved by EPA. It should be noted that EPA would
not adm nister a State-designed program so the State (or
States) would need to adm nister such prograns.

ii. Retirement Ratios. The January 2004 proposal required
each State to assure that the title IV S&2S0O, al | owances for
vi ntage year 2010 and beyond for the State’'s EGUs t hat
exceed the State’'s CAIR EGQU SE2S0O, em ssi ons budget cannot
be used in a manner that would | ead to em ssions increases
in areas not affected by the CAIR  Additionally, EPA was
concerned that a devaluation of title IV allowances (because
of the nore stringent requirenments of the CAIR) could | ead
to em ssions increases prior to inplenentation of the CAIR
The EPA' s concerns regarding these all owances are descri bed
in the January 2004 proposal at 69 FR 4630. To avoid these
significant problens, the January 2004 proposal in effect
woul d require the State to include a nmechani sm for
retirement of the allowances in excess of the State’'s

budget .
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The nunber of retired all owances nust be at |east equal
to the difference between the nunber of title IV allowances
allocated to EGUs in a State and the S&2SO, budget the State
sets for EGUs under this rule. This requirenment to retire
al l omances in excess of a State’s budget applies regardless
of whether or not a State participates in the EPA-
adm nistered trading prograns. |If a State chooses to
participate in the EPA-adm ni stered tradi ng prograns, the
State nmust follow the provisions of the nodel trading rules,
described in section IV below, that require that vintage
2010 through 2014 title IV allowances be retired at a ratio
of 2 allowances for every ton of em ssions and that vintage
2015 and beyond title 1V allowances be retired at a ratio of
three all owances for every ton of em ssions. Pre-2010
vi ntage all owances would be retired at a ratio of one
al l omance for every ton of em ssions. (See section IV.B.1
of this SNPR.)

In the January 2004 proposal, EPA stated that if a
St at e does not choose to participate in the EPA-adm nistered
tradi ng prograns, the State may choose the specific nethod
to retire allowances in excess of its budget. The EPA has
further considered alternative ways for retiring these
excess all owances and believes that if different States use

different neans to address this concern, it could undern ne
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t he regi onwi de em ssion reduction goals of the proposed
CAIR.  The EPA's concerns are further described in Section
Il of today’ s preanble. Because of these concerns, EPA is
wi t hdrawi ng the January 2004 proposal on this point and re-
proposing that all States use a 2-for-1 retirenent ratio for
vi ntage 2010 through 2014 all owances and a 3-for-1
retirement ratio for vintage 2015 al |l owances and beyond to
address concerns about title IV allowances that exceed State
budget s.

State rules may also allow sources currently subject to
title 1V and to the NoxNO, SIP Call trading programto use
al | onances banked from those prograns before 2010 for
conpliance wwth the CAIR provided that States which
participate in EPA's CAIR trading prograns nust allow this,
i n accordance with EPA's nodel trading rules. For further
di scussi on of banking of NoxNO, SIP Call all owances, see the
January 2004 proposal (69 FR 4633).
c. Requirements if States choose to control sources other
than EGUs
i. Overview of requirements. As noted in the January 2004
proposal, if a State chooses to require em ssions reductions
fromnon-EGJs, the State nust adopt and submt SIP revisions
and supporting docunentation designed to quantify the anpunt

of reductions fromthe non-EQJ sources and to assure that
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the controls will achieve that anmount. Although EPA did not
propose that States be required to i nmpose an eni ssions cap
on those sources but instead solicited conment on the issue,
EPA proposes today that States be required to i npose an

em ssions cap in certain cases on non- EGJ sources.

If a State chooses to obtain sonme but not all of its
required em ssions reductions fromnon-EGJs, it would still
be required to set an EGQU S&2S0O, budget and/or an EGQU NoxNO,
budget, but at sone |evel higher than shown in Tables VI-9
and VI-10 in the January 2004 proposal (69 FR 4619-4620),
thus allowing nore emssions fromits EGJs. The difference
bet ween the amount of a State’'s SE2SO, EGU budget in Table
VI-9 and a State’'s sel ected higher EQU S&2S0O, budget woul d
be the anmount of SE2S0O, em ssions reductions the State mnust
denonstrate it will achieve fromnon-EGJ sources. By the
sane token, the difference between the anount of a State’s
NoxNO, EGU budget in Table VI-10 and a State’s sel ected
hi gher EGQU NoxNQ, budget woul d be the anmount of NExNO,
em ssions reductions the State nust denonstrate it wll
achi eve from non- EGU sources.

|f States require SE2S0O, em ssions reductions from non-
EQJU sources, States should still use the same retirenent
ratio (i.e., 2-for-1 for vintage 2010 through 2014

al l omances and 3-for-1 for vintage 2015 al |l onances and
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beyond) for title IV allowances. To account for the fact
that the State is not requiring its EGJUs to reduce as nuch,
the State can all ocate additional allowances. The nunber of
t hese all owances will be cal culated by nmultiplying the
em ssions reductions required for the non-EGU source
category by the title IV retirenment ratio.

The denonstration of em ssions reductions from non- EGUs
is acritical requirenment of the SIP revision due froma
State that chooses to control non-EGJs. As noted in the
January 2004 proposal, the State nust take into account the
anount of em ssions attributable to the source category in
both (i) the base case, in the inplenentation years 2010 and
2015, i.e., wthout assum ng SIP-required reductions from
that source category under the final CAIR, and (ii) in the
control case, in the inplenmentation years 2010 and 2015,
i.e., with assumng SIP-required reductions fromthat source
category under the CAIR SIP. W are proposing an
alternative net hodol ogy for calcul ating the base case for
certain |arge non- EGQU sources, as described bel ow, but
generally the difference between enissions in the base case
and em ssions in the control case equals the anmount of
em ssions reductions that can be clainmed fromapplication of
the controls on non-EGJs. (See below for criteria

applicable to devel opnent of the baseline and projected
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control em ssions inventories.)

Additionally, if a State chooses to obtain some or al
of its required em ssion reductions fromnon-EGJs, EGQJs in
that State could not participate in the EPA adm ni stered
nmulti-State tradi ng prograns.

ii. Eligibility of non-EGU reductions. |n evaluating

whet her emi ssions reductions fromnon- EGUs woul d count
towards the em ssions reductions required under the CAR
States may include only reductions attributable to neasures
that are not otherw se required under the CAA  This
exclusion of credit is consistent with the NoxNO, SIP Call.
For the nost part, the neasures that are nmandated by the
CAA, and that EPA proposes be excluded fromcredit towards
the em ssion reduction requirenents of the CAIR were
assuned to be in place in the em ssions projections and air
quality contribution analysis used in the proposed findings
regardi ng significant contribution to nonattai nnment in

2010.°

®> The 2010 eni ssions projections did not account for

requi renments for reasonably avail able control technol ogy
(RACT), reasonably avail able control neasures (RACM, and
vehi cl e i nspecti on/ mai nt enance in any new 8-hour ozone or
PM2.5 nonattai nment areas, as these areas had not been
designated at the time of the nodeling. However, we believe
that not accounting for these requirenents did not distort
t he proposed findings for each State because the aggregate
reductions in NoxXNO, and SE&2S0O, em ssions fromthese
measures woul d be at nost a small percentage of overal

em ssi ons.
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Specifically, States nust exclude reductions
attributable to neasures otherw se required by the CAA
i ncluding: (1) nmeasures already in place at the date of
pronmul gation of the final CAIR such as adopted State rul es,
SI P revisions approved by EPA and settlenment agreenents;
(2) measures adopted and inplenmented by EPA (or other
Federal agencies) such as em ssions reductions required
pursuant to the Federal Modtor Vehicle Control Program for
nobi | e sources (vehicles or engines) or nobile source fuels,
or pursuant to the requirenents for National Em ssions
St andards for Hazardous Air Pollutants; and (3) specific
nmeasures that are mandated under the CAA (which may have
been further defined by EPA rul emaki ng) based on the
classification of an area which has been desi gnated
nonattai nnent for a NAAQS, such as vehicle inspection and
mai nt enance prograns. |f a State can denonstrate that a new
or nodified neasure is nore stringent than what is required,
e.g., due to broader geographic coverage or nore stringent
em ssions reductions |levels, the State may count toward the
CAIR requirenent the reductions attributable to the nore
stringent requirenment. The exclusion of credit for
i neligible nmeasures is acconplished by including those

nmeasures in both the base and control cases, if they have
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base and control cases if they have not yet been adopt ed.

States required to make CAIR SIP submttals may al so be
required to make other SIP submittals to neet other
requi renents applicable to non-EGJUs, e.g., nonattai nment
SI Ps required for areas designated nonattai nment under the
PM2.5 or 8-hour ozone NAAQS. These SIPs could include, for
exanpl e, measures to be adopted such as Reasonably Avail abl e
Control Technol ogy (RACT) neasures pursuant to CAA section
182.

It is likely that CAIR SIP submttals will be due
before or at the same tinme that sone of these other SIP
submttals are due. States relying on reductions from
controls on non-EGUs nust commt in the CAIR SIP revisions
to replace the em ssions reductions attributable to any
CAIR SIP nmeasure if that neasure is subsequently determ ned
to be required in nmeeting any other SIP requirenment rel ated
to adoption of control neasures. The State could nake this
repl acenent by decreasing its EGJ em ssions cap or a non- EGU
em ssions cap, if applicable, by the appropriate anmount.
iii. Emissions controls and monitoring. As noted above, we
are nodi fying the “hybrid” approach described in the
January 2004 proposal as it applies to non-EGJUs. For States
that choose to inmpose controls on certain non-EGJs, nanely

| arge industrial boilers and turbines, i.e., those whose
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maxi mum desi gn heat input is greater than 250 nmmBtu/hr, to
meet part or all of their em ssions reductions requirenents
under the CAIR, EPA proposes that State requirenents nust
i nclude an em ssions cap on all such sources in their State.
Addi tionally, EPA proposes that in this situation, States
nmust require those large industrial boilers and turbines to
nmeet part 75 requirenents for nonitoring and reporting
em ssions as well as recordkeeping. The EPA proposes that
if a State chooses to control non-EGJs ot her than |arge
i ndustrial boilers and turbines to obtain the required
em ssions reductions, the States nmust either (i) inpose the
same requirenents, i.e., an em ssions cap on all the non-
EGUs in the source category and Part 75 nonitoring,
reporting and recordkeepi ng requirenments, or (ii) must
denonstrate why such requirenents are not practicable. In
the latter case, the State must adopt appropriate
alternative requirenments to ensure to the nmaxi mum
practicabl e degree that the required em ssions reductions
will be achieved. Further, if a State adopts alternative
requi renents that do not apply to all non-EGUs in a
particul ar source category (defined to include all sources
where any aspect of production is reasonably
i nt erchangeabl e), the State nmust denonstrate that it has

anal yzed the potential for shifts in production fromthe
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regul ated sources to | esser regul ated sources in the sane
State as well as in other States, and that the State is not
i ncluding reductions attributable to sources that may shift
em ssions to such non-regul ated or not as stringently
regul at ed sources.
iv. Emissions inventories and demonstrating reductions.
Quantifying em ssions reductions attributable to controls on
non- EGUs requires that the States submt both baseline and
proj ected control em ssions inventories for the applicable
i npl enentation years. W have issued many gui dance
docunents and tools for preparing such em ssions
inventories, sonme of which apply to specific sectors States
may choose to control. Wile nmuch of that guidance is
applicable to the proposed CAIR, there are sone key
di fferences between quantification of em ssion reduction
requi renents under a SIP designed to hel p achi eve attai nnment
wi th a NAAQS and em ssion reduction requirenments under a SIP
designed to reduce em ssions that contribute to a downw nd
State’s nonattai nment problem \Wen addressing its own
nonattai nnent problem a State has an incentive not to
overestimate em ssion reductions. |If a State overestinmates
em ssion reductions, the potential consequence is that the
State would remain out of attainnment. M ssing an attainnent

deadl i ne has adverse inpacts upon a State. Anong ot her
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things, the area may be “bunped up” to a higher
classification with nore stringent requirenents.

Under transport requirenments, however, overestimting
em ssion reductions has fewer intrastate consequences
(because it is the downwi nd State that would pay the price
of remaining in nonattainnent). For this reason, EPA
believes that it is appropriate to have nore stringent
guidelines with respect to quantification of em ssion
reducti ons under a program designed to reduce transported
pollutants than are currently used with respect to Sl Ps
addressing intrastate air pollution problens. W discuss
bel ow nore stringent requirenents both for devel opi ng
baseline em ssion rates and for projecting future em ssion
| evel s.

When we review CAIR SIPs for approvability, we intend
to closely review the em ssions inventory projections for
non- EGUs to eval uate whether the em ssions reductions
estimates are correct. W intend to review the accuracy of
basel ine historical em ssions for the subject sources,
assunptions regarding activity and em ssions grow h between
t he basel i ne year and 2010 and 2015, and assunpti ons about
the effectiveness of control neasures.

To quantify non-EGQU reductions, as the first step, a
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hi storical baseline nust be established for eni ssions of
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SE2S0O, and/ or NExNQ, from the non- EGU source(s) in a recent
year. The historical baseline inventory should represent
actual em ssions fromthe substitute sources prior to the
application of the em ssions controls. W expect that
States will choose a representative year (or average of
several years) falling between 2002 and 2005, i ncl usively,
for this purpose.

The proposed requirenments that follow for estimating
the historical baseline inventory reflect EPA s belief that,
when States assign em ssions reductions to non- EGJ sour ces,
t hose reductions should have a high degree of certainty of
actually being achieved simlar to EGQJ reducti ons which can
be quantified with a high degree of certainty in accordance
with part 75 nonitoring requirenents that apply to EGUs.

For non- EGU sources which are subject to part 75 nonitoring
requi renents, historical baselines nmust be derived from
actual em ssions obtained frompart 75 nonitored data.

For non- EQU sources that do not have part 75 nonitoring
data to use as a baseline, a historical baseline nust be
established that estimtes actual em ssions in a way that
mat ches or approaches as closely as possible the certainty
provi ded by the part 75 nmeasured data for EGUs. In the
absence of part 75 neasured data, EPA proposes that States

be required to estimate historical baseline em ssions using
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assunptions that ensure a source’s or source category’s
actual em ssions are not overestimated; source-specific or
category-specific data are required. Because the substitute
em ssions reductions are estinmated by subtracting controlled
em ssions froma projected baseline, if the historical
basel i ne overesti mates actual em ssions, the estinated
reducti ons could be higher than the actual reductions
achi eved. As expl ained above, the use of historical
basel i nes that do not overestimate em ssions hel ps to ensure
that upwi nd em ssions reductions are actually achi eved.

To achieve this baseline, States nust use eni ssion
factors that ensure that em ssions are not overestimated
(e.g., emssion factors at the |ow end of a range when EPA
gui dance presents a range) or the State nust provide
additional information that shows with reasonabl e confidence
t hat anot her value is nore appropriate for estinmating actual
em ssions. Qher nonitoring or stack testing data can be
consi dered but care nust be taken not to overestimate
baselines. |If a production or utilization factor is part of
the historical baseline em ssions cal culation, again, a
factor that ensures that em ssions are not overestimated
nmust be used, or additional data nust be provided.

Simlarly, if a control-efficiency factor and/or rule-

effecti veness factor enters into the estimte of historical
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baseline em ssions, it nmust be realistic and supported by
facts or analysis. For these factors, a high value (closer
to 100 percent control and effectiveness) ensures that
em ssions are not overestimat ed.

Once the historical baseline is established for SE2SQ0
and/ or NexNO, em ssions fromthe substitute sources, the
second step is to project these em ssions to conditions
expected in 2010 and 2015. This step results in the 2010
and 2015 baseline em ssions estimates. This step nust be
done with state-of-the-art nethods for projecting the
source’s or source category’'s econom c output. Econom c and
popul ati on forecasts nmust be as specific as possible to the
applicable industry, State, and county of the source, and
must be consistent with both national projections and
rel evant official planning assunptions including estinates
of popul ation and vehicle mles travel ed devel oped through
consul tation between State and | ocal transportation and air
qual ity agencies. However, if these official planning
assunptions are thensel ves inconsistent with official U S.
Census projections of population and energy consunption
proj ections contained in the Annual Energy CQutl ook published
by the U S. Departnent of Energy, adjustnents nust be nade
to correct the inconsistency, or the SIP nust denonstrate

how t he of ficial planning assunptions are nore accurate.
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Wher e changes in production nethod, materials, fuels, or
efficiency are expected to occur between the baseline year
and 2010 or 2015, these nust be accounted for in the
proj ected 2010 and 2015 baseline em ssions. The projection
nmust al so account for any adopted regulations that wll
af fect source em ssions, not including the neasures adopted
for purposes of neeting the requirenments of the proposed
CAIR and eligible for that purpose. (See discussion above
regarding eligibility of reductions from non-EGUJ sources.)

The EPA is al so proposing an alternative nethodol ogy
for the use of projected 2010 and 2015 em ssions. In this
alternative, instead of using the projected 2010 and 2015
em ssions as the 2010 and 2015 baselines, States nust use
the I ower of historical baseline em ssions for a source
category or projected 2010 or 2015 em ssions, as applicabl e,
for a source category. This is because, as expl ai ned above,
changes in production nmethod, materials, fuels, or
efficiency often play a key role in changes in em ssions.
Because of factors such as these, enissions can often stay
the sane or even decrease as productivity within a sector
i ncreases. These factors that contribute to em ssion
decreases can be very difficult to quantify.
Underestimating the inpact of these types of factors can

easily result in a projection for increased em ssions wthin
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a sector, when a correct estimate would result in a
projection for decreased em ssions within the sector.

The third step is to develop the 2010 and 2015
controll ed em ssions estinmates by assum ng the sane changes
in econom c output and other factors |isted above but adding
the effects of the new regul ati ons adopted for the purpose
of neeting the CAIR  The regul ations nay take the form of
em ssions caps, emission rate limts, technol ogy
requi renents, work practice requirenents, etc. The State’s
estimate of the effect of the regulations nmust be realistic
in light of the specific provisions for nonitoring,
reporting, and enforcenent and experience with simlar
regul atory approaches. The State’s anal ysis nust exam ne
the possibility that these new regul ati ons nay cause
production and em ssions to shift to non-regul ated or |ess
stringently regul ated sources in the sane State or another
State. |If all sources of an industrial or other type (where
any aspect of production is reasonably interchangeable)
within the State are regulated with the sane stringency and
conpl i ance assurance provisions, the analysis of production
and enmi ssions shifts need only consider the possibility of
shifts to other States. In estimating controlled em ssions
in 2010 and 2015, assunptions regarding ineligible control

measures nust be the sane as in the 2010 basel i ne esti mates.
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For exanple, if a federally adopted and i npl enented neasure
for the source type is assuned in one estimate, it nust be
assuned in the other.

Thus, EPA proposes two alternative nethodol ogi es for
cal cul ating the 2010 and 2015 em ssions reductions from non-
EGUs which can be counted toward satisfying the CAIR In
the first alternative, the 2010 and 2015 em ssi ons
reducti ons which can be counted toward satisfying the CAIR
are the differences between (i) for 2010, the 2010 baseli ne
em ssions estimates and the 2010 control |l ed em ssions
estimates, and (ii) for 2015, the 2015 basel i ne em ssions
estimates and the 2015 controll ed em ssions estimtes, m nus
in each case any emi ssions that may shift to other sources
rat her than be eli m nated.

In the second alternative, the 2010 and 2015 em ssions
reducti ons which can be counted toward satisfying the CAIR
are the differences between (i) for 2010, the | ower of
hi storical baseline or 2010 baseline em ssions estimtes and
the 2010 controll ed enissions estinmates, and (ii) for 2015,
the I ower of historical baseline or 2015 baseline em ssions
estimates and the 2015 controll ed em ssions estimtes, m nus
in each case any enissions that may shift to other sources
rat her than be elim nated.

v. Controls on non-EGUs only. In the January 2004
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proposal, we stated that we believe it is unlikely States
wi Il choose to control only non-EGJs, but we also said we
woul d propose in this SNPR provisions for determning the
speci fied em ssions reductions that nust be obtained if
States pursue this alternative. |In this SNPR, EPA proposes
that States choosing this path nmust ensure the anount of
non- EGU reductions is greater than or equivalent to all of
t he em ssions reductions that woul d have been required from
EGUs had the State chosen to assign all the em ssions
reductions to EGUs, for exanple by participating in EPA-
adm ni stered trading prograns. For SE&2S0O, em ssions, this
anount in 2010 would be 50 percent of a State's title IV
SE2S0O, al l ocations for all affected sources in the State
and, for 2015, 65 percent of that anmount. For NSxNOQ
em ssions, this amunt would be the difference between a
State’s EGQU budget for NOxNO, under the CAIR and its NO,
basel i ne EGU em ssions inventory as projected in the
| ntegrated Pl anning Model (IPM for 2010 and 2015,
respectively. The proposed rule text provides tables of
t hese anmounts for both SE&2S0O and NExNO,.

I n addition, EPA proposes that the sane requirenents
descri bed above (in section Il1.A 4.c of this preanble)
regarding the eligibility of non-EGU reductions, em ssions

control and nonitoring, em ssions inventories and
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denonstrations of reductions, will apply to the situation
where a State chooses to control only non-EGUs.
B. What Changes are EPA Proposing for Emissions Reporting
Requirements?
1. Purpose and Authority

The EPA believes that it is essential that achi evenent
of the em ssions reductions required by the proposed CAIR be
verified on a regular basis. Emssions reporting is the
princi pal mechanismto verify these reductions and to assure
t he downwi nd affected States and EPA that the ozone and
PM2.5 transport problens are being mtigated as required by
the proposed CAIR. Also, EPA intends to reassess fromtine
to time whether the requirenments of the CAIR are effective
in achieving the protections intended by CAA section
110(a)(2)(D) (i) for downw nd PM2.5 and ozone nonatt ai nment
areas. To this end, EPA is proposing certain, limted new
em ssions reporting requirenents for States. Proposed rule
| anguage for these requirenments appears at the end of this
SNPR.  The rul e | anguage al so woul d renpove or sinplify sone
current em ssions reporting requirenments which we believe
are not necessary or appropriate, for reasons expl ai ned
bel ow.

Because we are proposing to consolidate and harnoni ze

the new em ssions reporting requirenents proposed today with
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two pre-existing sets of em ssions reporting requirenents,
we review here the purpose and authority for em ssions
reporting requirements in general.

Em ssions inventories are critical for the efforts of
State, local, and Federal agencies to attain and naintain
t he NAAQS t hat EPA has established for criteria pollutants
such as ozone, particulate matter (PM, and carbon nonoxi de
(CO. Pursuant to its authority under sections 110 and 172
of the CAA, EPA has long required SIPs to provide for the
subm ssion by States to EPA of em ssions inventories
containing information regarding the em ssions of criteria
pollutants and their precursors (e.g., volatile organic
conpounds (VOC)). The EPA codified these requirenents in
subpart Q of 40 CFR part 51, in 1979 and anended themin
1987.

The 1990 Anendnents to the CAA revised nany of the
provisions of the CAArelated to the attai nment of the NAAQS
and the protection of visibility in Class | areas. These
revi sions established new periodic em ssions inventory
requi renents applicable to certain areas that were
desi gnat ed nonattai nment for certain pollutants. For
exanpl e, section 182(a)(3)(A) required States to submt an

em ssions inventory every 3 years for ozone nonattai nment
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required States to submt an inventory every 3 years for CO
nonattai nnment areas. The EPA, however, did not immediately
codify these statutory requirenents in the CFR but sinply
relied on the statutory | anguage to inplenment them

In 1998, EPA promnul gated the NoxNO, SIP Call which
requires the affected States and the District of Colunbia to
submt SIP revisions providing for NoxNO, reductions to
reduce their adverse inpact on downw nd ozone nonatt ai nnent
areas. (63 FR 57356, Cctober 27, 1998). As part of that
rule, codified in 40 CFR 51.122, EPA established em ssions
reporting requirements to be included in the SIP revisions
requi red under that action.

Anot her set of em ssions reporting requirenents, terned
t he Consolidated Em ssions Reporting Rule (CERR), was
pronul gated by EPA in 2002, and is codified at 40 CFR part
51 subpart A (67 FR 39602, June 10, 2002). These
requi renents replaced the requirenents previously contained
in subpart Q expanding their geographic and poll utant
coverages while sinplifying themin other ways.

The principal statutory authority for the em ssions
i nventory reporting requirenments outlined in this SNPR is
found in CAA section 110(a)(2)(F), which provides that SIPs
must require “as may be prescribed by the Admi nistrator..

(ii) periodic reports on the nature and anpbunts of em ssions
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and em ssions-related data from such sources.” Section
301(a) of the CAA provides authority for EPA to promnul gate
regul ati ons under this provision.?®
2. Existing Emission Reporting Requirements

As noted above, at present, two sections of title 40 of
the CFR contain em ssions reporting requirenents applicable
to States: subpart A of part 51 (the CERR) and section
51.122 in subpart G of part 51 (the NSxNQ, SIP Cal
reporting requirenments). This SNPR woul d consolidate these,
wi th nodifications as proposed below. The nodifications are
i ntended to achieve the additional reporting needed to
verify the reductions required by the proposed CAIR to
har nmoni ze the emi ssions reporting requirenments, to reduce
and sinplify them and to make them nore easily understood.

Under the NoxNO, SIP Call requirements in section
51. 122, em ssions of NoxNQ for a defined 5-nmonth ozone
season (May 1 through Septenber 30) from sources that the
State has subjected to em ssions control to conply with the
requirenents of the NSxNQ, SIP Call are required to be

reported by the affected States to EPA every year. However,

® O her CAA provisions relevant to this SNPR incl ude
section 172(c)(3) (provides that SIPs for nonattai nnent
areas nust include conprehensive, current inventory of

actual em ssions, including periodic revisions); section
182(a)(3)(A) (em ssions inventories fromozone nonattai nment
areas); and section 187(a)(5) (em ssions inventories from CO
nonat t ai nnent areas).
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em ssions of sources reporting directly to EPA as part of
the NOxNQ, trading programare not required to be reported
by the State to EPA every year. The affected States are
al so required to report ozone season eni ssions and typical
sumrer daily em ssions of NoxNOQ, fromall sources every
third year (2002, 2005, etc.) and in 2007. This triennial
reporting process does not have an exenption for sources
participating in the em ssions trading progranms. Section
51.122 al so requires that a nunber of data el enments be
reported in addition to ozone season NOxNO, em ssions.
These data el enments describe certain of the source’s
physi cal and operational paraneters.

Em ssions reporting under the NexNO, SIP Call as first
pronul gated was required starting for the em ssions
reporting year 2002, the year prior to the start of the
required em ssions reductions. The reports are due to EPA
on Decenber 31 of the cal endar year follow ng the inventory
year. For exanple, em ssions fromall sources and types in
the 2002 ozone season were required to be reported on
Decenber 31, 2003. However, because the Court which heard
chal l enges to the NexNO, SIP Call del ayed the inplenmentation
by 1 year to 2004, no State was required to start reporting

until the 2003 inventory year. |In addition, EPA recently
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NoxNO, SIP Call with an inplenentation date of 2007. (See 69
FR 21604, April 21, 2004.) For them em ssions reporting
begins with 2006. These em ssions reporting requirenents
under the NoxXNO, SIP Call affect the District of Colunbia
and 22 of the 29 States affected by the proposed CAIR

As noted above, the other set of enissions reporting
requirenents is codified at subpart A of part 51. Al though
entitled the CERR this rule left in place the separate
seet+eng 51.122 for the NexNOQ SIP Call reporting. The CERR
requi renents were ained at obtaining em ssions information
to support a broader set of purposes under the CAA than were
the reporting requirenents under the NoxNO, SIP Call. The
CERR requirenents apply to all States.

Li ke the requirenments under the NexNO, SIP Call, the
CERR requires reporting of all sources at 3-year intervals
(2002, 2005, etc.). It requires reporting of certain |large
sources every year. However, the required reporting date
under the CERR is 5 nonths |ater than under the NexNO, SIP
Call reporting requirenents. Also, em ssions nust be
reported for the whole year, for a typical day in w nter,
and a typical day in sumrer, but not for the 5-nonth ozone
season as is required by the NoxNO, SIP Call. Finally, the
CERR and the NoxNO, SIP Call differ in what non-em ssions

data el enents nust be reported.
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3. Proposed Emissions Reporting Requirements

The EPA proposes to further consolidate the detailed
requi rements for em ssions reporting by States entirely into
subpart A, while adding limted new requirenents for
em ssions reports to serve the additional purposes of
verifying the CAIR-required em ssions reductions. This wll
all ow EPA to nonitor conpliance with the CAIR, as well as
assess fromtine to tinme progress in mtigating the
interstate transport of ozone and PM2.5 precursors.

This SNPR woul d al so harnoni ze the reporting
requi renents, and reduce and sinplify themin several ways.
The maj or changes included in the proposed rule text are
descri bed below. A technical support document in the docket
provi des a detail ed expl anati on of every change and its
pur pose. ’

Anendnent s are proposed to subpart A, which contains
seet+ons§ 51.1 through 51.45 and an appendix, and to
seet+ong 51.122 in particular. W also propose to add a new
seet+eng 51. 125.

. I n seet+enr8 51. 122, we propose to abolish certain

requirenents entirely, and to replace certain

" “Techni cal Support Document on Em ssions |nventory
Reporting Requirenments for the Proposed Clean Air Interstate
Rul e (May 2004)” can be obtained fromthe docket for today’'s
proposed rul e: QAR-2003-0053.
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requirenents with a cross reference to subpart A so
that detailed lists of required data el enents appear
only in subpart A As anended, § 51.122 will specify
what pollutants, sources, and tinme periods the States
subject to the NexNO, SIP Call nust report and when,
but will no longer list the detail ed data el enents
required for those reports.

. The new seet+on§ 51.125 will be functionally parallel
to seet+eng 51.122, specifying what pollutants,
sources, and tinme periods the States subject to the
proposed CAIR nust report and when, referencing subpart
A for the detailed data el ements required.

. The amended subpart A wll list the detailed data
el enents as well as provide information on submttal
procedures, definitions, and other generally applicable
provi si ons.

Taken together, the existing enissions reporting

requi renents under the NSXNO, SIP Call and CERR are al ready

rat her conprehensive in terns of the States covered and the

information required. Therefore, the practical inpact of

t he changes proposed today is to inpose only three new

requirenments.

First, in Arkansas, lowa, Louisiana, Mssissippi, and

W sconsin, for which we have proposed a finding of
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significant contribution to ozone nonattai nnent in another
State but which were not anong the 22 States subject to the
NoxNO, SIP Call, the required em ssions reporting will be
expanded to match those of the 22 States. The change
requires that they report NoxNO, em ssions during the 5-
nont h ozone season, in addition to the existing requirenent
for reporting em ssions for the full year. W are proposing
that this new requirenent begin with the triennial inventory
year prior to the CAIR inplenentation date. This will be
t he 2008 inventory year, the report for which will be due to
EPA by June 1, 2010.

Second, under the existing CERR, yearly reporting is
required only for sources whose enissions exceed specified
anmounts. Under this SNPR, the 28 States and the District of
Col unmbi a subject to the CAIR for reasons of PM2.5 nust
report to EPA each year a set of specified data el enents for
all sources subject to new controls adopted specifically to
neet the CAIR requirenents related to PM2.5, unless the
sources participate in an EPA-adm ni stered em ssions trading
program This is |ike the every-year reporting requirenent
for controll ed sources under the NSXNO, SIP Call, but
covering S&2S0O, in addition to NoxNQ, and covering the whol e
year — since the PM2.5 NAAQS at issue is the annual NAAQS -

rat her than only the ozone season. This proposal could
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i ncrease the nunber of sources for which States nust submt
reports each year rather than only every third year, if a
State chooses to control non-EGJ sources under this SNPR or
if the State does not join the EPA trading prograns for
EGUs. W are proposing that this new requirenent begin with
the 2009 inventory year, the report for which will be due to
EPA by June 1, 2011. After the 2009 reporting year, this
new requirenment will have no effect on States that fully
conply with the CAIR by requiring their EGUs to participate
in the EPA nodel cap-and-trade prograns.

Third, in all States, we are proposing to expand the
definition of what sources nust report in point source
format, so that fewer sources would be included in non-point
source em ssions.® W are proposing to base the requirenent
for point source format reporting on whether the source is a

maj or source under 40 CFR part 70 for the pollutants for

8 W use the term “non-point source” to refer to a
stationary source that is treated for inventory purposes as
part of an aggregated source category rather than as an

I ndividual facility. In the existing subpart A of part 51,
such em ssions sources are referred to as “area sources.”
However, the term “area source” is used in section 112 of
the CAA to indicate a non-major source of hazardous air

pol l utants, which could be a point source. As em ssions

i nventory activities increasingly enconpass both NAAQS-

rel ated pollutants and hazardous air pollutants, the
differing uses of “area source” can cause confusion.
Accordi ngly, EPA proposes to substitute the term “non-point
source” for the term“area source” in subpart A seetiers
51.122, and the new seet+of§ 51.125 to avoi d confusion.



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

70
which reporting is required, i.e., for CO VOC, NoxNQ,
Se2S0, PMR2.5, PMLO and ammoni a but without regard to
em ssions of hazardous air pollutants. Currently, the
requi renent for point source reporting is based on actual
em ssions in the year of the inventory report. This change
may require nore sources than at present to be reported as
poi nt sources every third year. The new approach wi |l nake
It possible to better track source em ssions changes,
shutdowns, and start ups over tine. It will result in a
nore stable universe of reporting point sources, which in
turn wll facilitate elimnation of overlaps and gaps in
estimating point source, as conpared to non-point source,
em ssions. Under this proposal, States will know well in
advance of the start of the inventory year which sources
will need to be reported. W are proposing that these new
requi renents begin with the 2008 inventory year, the report
for which will be due to EPA by June 1, 2010. W invite
commrent on whether this change could instead be practically
i npl emented for the 2005 inventory year, which we believe is
desirable if it is practicable. W intend to finalize this
proposed change even if for sonme reason the new em ssions
reductions requirenents of the proposed CAIR and the above
two changes in em ssion reporting requirenents are not

finalized as proposed, because this change is appropriate
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for the purposes of nonitoring the effectiveness of current

SI P prograns.

A nunber of proposed changes will reduce reporting

requi renents on States or provide themw th additional

opti ons:

The NoxNQ, SIP Call rule required the affected States
to submt em ssions inventory reports for a given ozone
season to EPA by Decenber 31 of the foll ow ng year

The CERR requires simlar but not identical reports
fromall States by the follow ng June 1, 5 nonths
|ater. The EPA believes that harnonizing these dates
woul d be efficient for both States and EPA. W are
proposi ng to nove the Decenber 31 reporting requirenent
to the following June 1, the nore generally applicable
subm ssion date affecting all 50 States. W invite
comment on whether allowing this 5-nmonth delay is
consistent with the air quality goals served by the

em ssions reporting requirenents. However, we al so
invite conment on the alternative of nmoving forward to
Decenber 31 all or part of the June 1 reporting for al
50 States. In particular, we solicit conment on
requiring that point sources be reported on Decenber 31
and ot her sources on June 1. This approach would

elimnate the problemof States having to make two
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subm ssions for point sources within a 5-nonth peri od,
and would result in nore tinely subm ssion of the
em ssions information for point sources. More tinely
subni ssion would be particularly useful for point
sour ces because point sources generally are the primary
subj ect of control neasures in SIPs. The later June 1
subm ssion date for non-point sources and nobile
sources would allow nore tine for estinmating these
em ssions sources, which in sonme cases may require
vehicle mles traveled or business activity data not
available in time for a Decenmber 31 submission. In
addition, estimating em ssions of sonme types of non-
poi nt sources requires prior know edge of em ssions and
activity levels at point sources of the same industrial
type; therefore, it nmakes sense to stagger the
submi ssi on deadlines for those different sources.
W al so propose to elimnate a requirenment of the
NoxNO, SIP Call for a special all-sources report by
affected States for the year 2007, due Decenber 31
2008. The normal cycle of every-third-year reporting
woul d al so produce the sane type of all-sources reports
for 2005 and 2008. The EPA originally intended to use
the information on 2007 em ssions to re-assess the

effectiveness of the NExNQ SIP Call in elimnating
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upw nd NExNQ, em ssions that contribute significantly
to downw nd ozone nonattai nnent as of the |atest 1-hour
ozone attainnent date within the region. The |arge
majority of the em ssions reductions required by the
NoxNO, SIP Call have been assigned to sources that
participate in the EPA-adm ni stered tradi ng program
whi ch has independent procedures to ensure that
em ssions reductions are achieved. W now believe that
exam ni ng 2005 and 2008 inventory subm ssions and the
annual reporting on controlled sources will permt us
to evaluate the effectiveness of individual State rules
or inplenentation practices in reducing em ssions. W
no | onger need the special 2007 enissions inventory
information to broadly revisit the NoxNO, SIP Call, and
we recogni ze that preparing that inventory could draw
resources away fromnore inportant work by State air
agenci es.
W propose to renove a requirenent in the existing CERR
for reporting annual and typical ozone season day
bi ogeni ¢ em ssions. Because biogenic em ssions vary
greatly with daily weather conditions and because there
are other practical nethods for obtaining hourly
estimates across whol e regi ons when needed by EPA

States, or others, we believe this requirenent for
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reporting biogenic em ssions serves no useful purpose.
Thi s change does not affect our expectation that
bi ogeni ¢ em ssions be appropriately considered in ozone
and PM2.5 attai nment denonstrations.
W are proposing a new provision which would all ow
States the option of providing em ssions inventory
estimation nodel inputs in lieu of actual em ssions
estimates, for source categories for which prior to the
subm ssi on deadl i ne EPA devel ops or adopts suitable
em ssions inventory estimation nodels and by gui dance
defines their necessary inputs. This provision wll
all ow source reporting to evolve to take advant age of
new em ssions estinmation tools for greater efficiency,
al though the States will renmain required to provide
i nputs representative of their conditions. W propose
this option be available starting with the reports on
2003 em ssi ons.
W are proposing to delete the existing requirenent
that all States report em ssions for a winter work week
day. This requirenment was originally aimed at tracking
progress towards attai nment of the CO NAAQS. W
believe applying this requirenent to all States is no
| onger warranted given that CO violations are currently

observed in few areas. W believe we can work directly
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with the remaining affected States to nonitor efforts

to attain, without requiring formal subm ssion of CO

i nventori es.

The NExNQ, SIP Call rule and the CERR contain detail ed
lists of required data elenents in addition to em ssions,
and each rule has its own set of definitions. The two sets
of data elenents overlap but are not identical. Generally,
the NOxNQ, SIP Call rule required nore data elenents to be
reported. The EPA has reviewed both lists in [ight of nore
recent experiences and insight into the difficulty States
face in collecting and submtting these data el enents and
their utility to EPA, other States, and other users. W are
proposi ng to conbine the separate lists of required el enments
into a single new list of required data elenments. A few
data el enents are proposed to be elinm nated, as explained in
t he techni cal support docunent for inventory reporting. W
propose that these relatively mnor changes becone
applicable starting with the first required em ssions
reports following the pronul gation of the final CAIR which
we expect to be the reports regardi ng em ssions during 2003,
due June 1, 2005.

There are a nunber of currently required data el enents
t hat have been kept in the proposed rule text, but on which

we invite coment as to whether they should be dropped in
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the final rule. These are heat content (fuel), ash content
(fuel), sulfur content (fuel) for fuels other than coal
activity/throughput, hours per day in operation, days per
week in operation, weeks per year in operation, and start
time in the day. These data el enents have been carried
forward from em ssions reporting systens dating back many
years. W believe it is appropriate to take comment on
their current useful ness.

We also invite comrent on whether the current data
el enents that describe em ssions control equipnent type and
ef ficiency are adequate. W believe it is inportant for
States to report on the manner in which sources are
currently controlled so that opportunities for additional
hi ghly cost-effective controls can be assessed fromtine to
time, but the existing data el enents may not be adequate and
appropriate for that purpose. The present data el enents
related to control neasures are primary control efficiency,
secondary control efficiency, control device type, and rule
ef fectiveness for point sources; and total capture/control
efficiency, rule effectiveness, and rule penetration for

non- poi nt sources and nonroad nobil e sources.?®

° Additional information on em ssions data el enents and the
formats and valid codes presently in use for State reporting
to EPA is avail able on the EPA website
http://ww.epa.gov/ttn/chief/nif/index. htm
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We are proposing to retain the requirenent for
reporting of summer day em ssions fromall sources (except
bi ogeni ¢ sources) at 3-year intervals, but to restrict it to
only States with ozone nonattai nnent areas or for which we
are proposing a finding of significant contribution to ozone
nonattai nnent in another State. The NexNO, SIP Cal
requires reporting only of NExNO em ssions for a typical
sumer day, while the CERR requires reporting of al
pollutants. W propose to restrict the requirenent to VOC
and NoxNO, em ssions, but we invite comment on whet her CO
em ssions should be required al so.

At present, States are required to report three
particul ar data el enments for point source stacks: stack
di aneter, exit gas velocity, and exit gas flowrate. This
is a redundant requirenent, since any one of these can be
calculated fromthe other two. W invite conment on which
of these to drop fromthe required list of data elenments, if
any. Qur preference would be to collect the data el enent
that is nost closely tied to an actual operating
nmeasurenent. Alternatively, we may allow States to report
either exit gas flow or exit gas velocity, at their option.

Finally, we propose to nodify section 51.35 of subpart
A, to provide that if States obtain one-third of their

necessary em ssions estimates from point sources and/or
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prepare one-third of their non-point or nobile source
em ssions estimtes each year on a rolling basis, they
shoul d submt their data as a single package on the required
every-third year subm ssion date.
C. Acid Rain Program

In this SNPR, EPA proposes several revisions of the
Acid Rain Programregul ations (40 CFR parts 72 through 78).
Most of the proposed revisions would affect the provisions
in the regul ations concerning the requirenent to hold
al  owances sufficient to authorize annual S&2S0O, em ssions.
These proposed revisions would facilitate the interaction of
the Acid Rain Programw th the proposed CAIR trading
program However, because these proposed nodifications al so
woul d benefit the inplenmentation of the existing Acid Rain
Program EPA is proposing to adopt themregardl ess of
whet her ot her rules proposed in the CAIR are adopted.

As the basis for these proposed revisions of the Acid
Rai n Program regul ati ons, EPA proposes to nodify its
interpretation of title IV of the CAA and, specifically,
provi sions in sections 403, 404, 405, 408, 409, 411, and
414, concerning the requirenment to hold all owances.
Provisions in each of these sections address the all owance-
hol di ng requirenment by: stating the requirenent that

sufficient all owances be held for a unit after a cal endar
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year to authorize em ssions at |least equal to the unit’s
tonnage of SE2SO, em ssions during that year; referencing
this requirenment; or establishing the penalties and offsets
for violation of this requirenent.

The followng is a description of these statutory
provi sions. Section 403(g) is a general prohibition barring
each affected unit fromemtting S&2S0O in excess of the
nunber of allowances “held for that unit for that year by
the owner or operator of the unit” (42 U S.C. 7651b(g)).
Various provisions in sections 404 and 405 refer to existing
units (those commenci ng commerci al operation before Novenber
15, 1990) and state that a unit’s em ssions may not exceed
its allowance allocation unless the owner or operator of
such unit “holds all owances to emt not |less than the unit’s
total annual em ssions” (42 U S.C. 7651c(a), 7651c(c)(2),
7651c(d) (1) and (5), 7651d(b)(1) and (3), 7651d(c)(1)
t hrough (3) and (5), 7651d(d)(1) and (2), 7651d(e),
7651d(f) (1), 7651d(h)(1)).' Section 403(e) refers to new

units and States that it is unlawful for such a unit “to
emt an annual tonnage of sul fur dioxide in excess of the

nunber of allowances to emt held for the unit by the unit’s

10 See also 42 U S.C. 7651h(f) (section 409(f), referring
to repowered sources and the “prohibition against emtting
sul fur dioxide in excess of allowances held”).
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owner or operator” (42 U S.C. 7651b(e)).?* Section
403(d) (1) provides that “the total tonnage of em ssions in
any cal endar year (calculated at the end thereof) from al
units in such a utility system power pool, or allowance
pool agreenents shall not exceed the total allowances for
such units for the cal endar year concerned” (42 U S.C.
7651b(d)(2)). Section 403(f) states that each permt under
titles 1V and V of the CAA nust provide that “the affected
unit may not emt an annual tonnage of sulfur dioxide in
excess of the allowances held for that unit” (42 U S C
7651b(f)).* Section 411(a) establishes the owner or
operator’s liability for an excess em ssions penalty if
SE2S0O, is emtted at the unit in excess of the “all owances

the owner or operator holds for use for the unit for that

11 See also 42 U.S.C. 7651d(g) (1) (section 405(g)(1),
referring to certain new units and stating that a unit’s

em ssions may not exceed its allowance allocation unless the
owner or operator of such unit “holds all owances to emt not
| ess than the unit’s total annual em ssions”).

2 See also 42 U S.C. 7651g(a) (section 408(a)(1l), stating
that each permt nust prohibit “annual em ssions of sulfur
di oxi de in excess of the nunber of allowance to emt sulfur
di oxi de the owner or operator, or the designated
representative of the owners or operators, of the unit hold
for the unit”); and 42 U.S.C. 7651g(d)(4) (section
408(d)(4), stating that each Phase Il permt nust bar
“affected units at the affected source” fromemtting “in
excess of the nunmber of allowances to emt sul fur dioxide

t he owner or operator or designated representative hold for
the unit”).
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cal endar year” (42 U.S.C. 7651j(a)).*® Finally, section 414
provi des that the operation of an affected unit to emt
SE2S0O, in excess of “allowances held for such unit” is a
violation of the CAA wth each ton emtted in excess of
al | onances held constituting a separate violation (42 U S. C
7651m) .

In summary, sections 403(e) through (g), 408(a) and
(d), 411(a) and (b), and 414 all state that the owner or
operator must hold allowances “for the unit” at |east equal
to the unit’s S&2S0O, enmi ssions. Wile section 403(d)(2)
refers to “all units” on a “utility system s power pool, or
al | ownance pool agreenents,” EPA interprets this provision as
consistent wth the requirenent that allowances nust be held

for each such unit at |east equaling the unit’s em ssions.

The remai ning provisions cited above contain a nore

shorthand reference to the all owance-hol di ng requirenent by

13 See also 42 U S.C. 7651j(b) (section 411(b), stating

that the owner or operator of “any affected source that

emts sul fur dioxide during any cal endar year in excess of
t he all owances held for the unit for the cal endar year”

is liable for an equal tonnage offset of the excess

em ssi ons).

14 See 64 FR 25835-3%25835- 25837 (expl ai ning that the

| egi sl ative history of section 403(d)(2) indicates that the
provi sion was not intended to require or authorize
aggregation of such units’ allowances to determ ne
conpliance wth the all owance-hol di ng requirenent).
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sinmply stating that the owner or operator nust hold
sufficient allowances for a unit’s em ssions.

Mor eover, section 403(b) of the CAA requires the
Adm nistrator to establish by regulation the all owance
tracki ng system including the requirenments for “all ocation,
transfer, and use of allowances” (e.g., for the hol ding of
al l omances). 42 U . S.C. 7651b(b). For exanple, in
establishing the allowance tracking system the regul ations
must specify which accounts in the all owance tracking system
nmust contain all owances used to neet the all owance- hol di ng
requi renent. However, none of the above-described statutory
provi sions on the all owance-hol di ng requirenent specifically
identify the type of account in which a unit’s owner or
operator must hold allowances in order to neet that
requirenent. In particular, these statutory provisions do
not state, and thus are anbi guous concerni ng, whether the
account nust be an account unique to the unit “for” which
al l omances are held (i.e., a unit-level account) or whether
t he account can be “for” all units at a given source (i.e.,
a source-level account).

The EPA has exercised its authority under section
403(b) in several prior rulemakings, in which EPA considered
t he question of what type of account could be used to hold

al l owances “for” a unit to neet the all owance-hol di ng
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requirenment. In the initial rulemaking for the Acid Rain
Programthat resulted in the January 11, 1993 core rules for
the program EPA interpreted the statutory provisions on
al l omance holding to nean that, in general, allowances “for”
a unit could be held only in an account unique to that unit
(referred to in the regulations as a “unit account”). (See
63 FR 41358, 41362, August 3, 1998) (discussing that
al l omances had to be held in a subaccount (the “conpliance
subaccount”) of the unit account). Even so, the January 11,
1993 rul es include an exception, continued in the existing
rules, for affected units that share a comobn stack and
noni tor at the stack, not at the individual units. For such
common-stack units, the designated representative has the
option to assign (before the all owance transfer deadline) a
per cent age of all owances to be deducted fromthe unit
account for each unit so that the total deduction for al
t he common-stack units equals the total annual em ssions
fromthese units. |If the option is not exercised, an equal
percentage of the allowances is deducted fromthe unit
account of each unit. The assigned, or the default,
deductions need not have any relationship to the actual
di stribution of em ssions anpong the conmon-stack units.
Consequently, the treatnment of common-stack units

effectively allows the allowances in a unit’s unit account



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

84
to be used to cover em ssions fromanother unit at the sane
source. (See 63 FR 41362.)

In a rul emaki ng conpleted in May 1999, EPA reconsidered
and revised its interpretation of title IV, and revised the
Acid Rain Programregulations, in order to allow a unit to
use sone allowances in the unit account of another unit at
the source to neet the all owance-hol ding requirenment. (64
FR 25834, May 13, 1999). This revision applied to units at
the sanme source even if they were not common-stack units.
The revised regulations resulting fromthat rul emaki ng all ow
a unit to use allowances in the unit account of another unit
at the same source up to a limt equal to the greater of: 95
percent of the difference between the first unit’s em ssions
and the allowances in its own unit account; or 10 tons. See
40 CFR 73.35(b)(3) (§%38_73.35(b)(3)). This approach
effectively allows the owner or operator to approach source-
wi de conpliance in that, except for the above-described

l[imt, allowances at one unit are considered to be held

for” another unit at the same source and can be used to
neet the all owance-hol ding requirenent. The EPA expl ai ned
that the limt on using another unit’s all owances woul d
“provi de owners and operators with a strong incentive to

hold sufficient allowances in an affected unit’s account”

and that conpliance would “routinely” be achieved on a unit-
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by-unit basis. (64 FR 25837). |In adopting this
interpretation of the anbi guous | anguage in title IV
concerning the all owance-hol di ng requirenent, EPA stated
that it was bal ancing the general unit-by-unit orientation
of title IV and the need for “conpliance flexibility.” +d—
Conpliance flexibility is necessary to reduce excess
em ssion penalties where there are insufficient allowances
in the unit’s unit account due to “inadvertent, mnor
errors” but enough allowances in the account of another unit
at the sane source. —+Hd——

In today’s SNPR, EPA is reconsidering the extent to
whi ch al l owances in the account of one unit at a source can
be used to neet the allowance-hol ding requirement for
another unit at the same source. There are several factors
relevant to this reconsideration. The first factor is that,
as di scussed above, the statutory provisions setting forth
t he al | owance- hol di ng requirement do not specifically refer
to all owance accounts, nuch less dictate the type of account
in which all owances nust be held “for the unit” in neeting
this requirenent. To the extent only all owances held in a

unit-1level account are treated as being held “for” the unit
i nvol ved, conpliance nust be net on an individual -unit
basis. To the extent all allowances held in a source-|evel

account are treated as being held “for” all units at the
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source involved, conpliance may be net on a source-w de
basis. In light of the anbiguity in the statutory
al | owance- hol di ng-requi renent provisions, EPA believes that
it has discretion in determ ning whether to apply the
al | owance-hol ding requirenent at the unit |evel or the
source level. |Indeed, EPA naintains that the degree of
conpliance flexibility that was provided in the May 13, 1999
rul emaki ng did not exhaust EPA s discretion in noving toward
source-| evel conpliance.

The second factor considered by EPAis that it is
i mportant to provide conpliance flexibility by allow ng one
unit at a source to use, for conpliance, allowances from
other units at that source. The statutory excess em ssions
penalty of $2,000 (adjusted for inflation since 1990 to
about $2,900) per ton is over ten tinmes the current market
val ue of an all owance. Moreover, unlike the general civil
penal ti es under section 113 for violations of the CAA
section 411 nakes the excess em ssion penalty automatic (not
di scretionary) and therefore applicable to all excess
em ssions at a unit, even if they result frominadvertent,
m nor errors by the owner or operator. Consequently,
conpani es have potential liability for |arge excess
em ssions penalty paynents for what nay be inadvertent,

m nor errors. For exanple, a conpany may have acquired
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enough al |l onances to authorize all the annual em ssions from
units at a source but incorrectly distributed the all owances
anong the unit accounts for those units. The distribution
may be incorrect because of sonmething as sinple as: an error
by the owner or operator in calculating how nany al | owances
will remain in each unit account after allowance transfers
submtted just before the allowance transfer deadline are
recorded; an error in the allowance anount, or in the
account nunber of the transferee, listed in an all owance
transfer form or an error in identifying the unit for which
col |l ected em ssion data are reported.

In the May 13, 1999 rul emaki ng, EPA partially addressed
this problemby allowmng a unit with fewer allowances in its
unit account than em ssions to use allowances in the unit
accounts of other units at the source, but with a limt on

that use. (See 63 FR 41360 and 64 FR 25838-3925838- 25839) .

Under the current 8738 73.35(b)(3), the unit may use

al l omances fromother units at the source to elimnate up to
the greater of: 95 percent of that unit’s allowance deficit;
or 10 tons. Wiile this can significantly reduce a unit’s
potential liability for excess em ssion penalty paynents,

t he excess em ssion penalty paynents can still be quite

| arge, particularly when the all owance deficit is |arge

enough that the 95 percent limt, rather then the 10-ton
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[imt, applies. The 95 percent limt applies whenever the
al l omance deficit exceeds 200. An error, such as reversing
digits in the allowance anount in a transfer formor
m sidentifying the unit for which collected em ssion data
are reported, can easily result in a very large all owance
deficit and therefore in a |arge penalty paynment when the 95
percent limt on use of other units’ allowances applies. In
short, the current provisions in §/3§ 73.35(b)(3) do not
fully (and in EPA"s view do not sufficiently) address the
probl em of excess em ssion penalty paynents that potentially
are far out of proportion to the errors involved.

The third factor considered by EPA is that, as noted in
prior rulemakings, title IV evidences in | anguage addressing
matters beyond the all owance-hol di ng requirenment a
“pervasive unit-by-unit orientation.” (See 63 FR 41360).

For exanple, the applicability of title IV is determ ned on

a unit-by-unit basis under sections 402 (definitions of

“unit,” “existing unit,” “newunit,” “utility unit,” and
“affected unit”), 403(e), 404(a)(1l), and 405. Allowances
are allocated, and annual SE2SO, emi ssion limtations are
set, for individual units. Under section 411(a), excess
em ssions penalties are inposed on owners and operators of
units that have excess em ssions, while, under section

411(b), offsets of excess em ssions are inposed on owners
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and operators of sources with units that have excess
em ssions. Section 412(a) requires unit-by-unit nonitoring
of em ssions, except that, in the case of units at a common
stack, separate nonitors for each unit are not required if
sufficient information for conpliance determ nations is
provi ded.

Bal anci ng the three above-described factors, EPA
proposes to revise the Acid Rain regulations to allow a unit
to use for conpliance any allowances fromother units at the
sane source.! This approach limts the extent of deviation
fromthe unit-by-unit orientation evidenced in the non-
al | owance-hol ding provisions of title IVin that a unit may
only use allowances held for other units that are at
essentially the sane geographic location as that unit, i.e.,
other units that are at the same source. Moreover, there
are no significant environnmental consequences to shifting
fromunit- to source-level conpliance. This approach is
also feasible in that it does not require any dranmatic
changes in the operation of the Acid Rain Program For
exanpl e, only one designated representative (i.e., the

desi gnated representative of the source at which the units

> For the reasons set forth in the preanble of the May 13,
1999 final rule, EPA maintains that allow ng conpany-| evel
conpliance or conpliance at any other, higher level is
neither required by title IV nor appropriate. See 64 FR
25835-3+725835- 25837.
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are located) will be involved in ensuring that there are
sufficient allowances to cover em ssions as of the all owance
transfer deadline. It also appears that this approach wll
result in a mninmum of changes to existing contracts
i nvol ving al |l owance agreenents anong di fferent owners of
units at a source. This is because §/3§8 73.35(b)(2) already
allows a unit to use allowances fromother units at the sane
source within certain limts (i.e., the 95 percent and 10
ton limts described above), and today’s SNPR sinply renoves
those limts.

In order to inplenent the proposal to allowa unit to
use all owances fromother units at the sane source w thout
limt, EPA is proposing the follow ng specific changes to
the Acid Rain Programregul ations. The EPA' s objective is
to i nplenent the proposal, but with a m nimum of changes to
t he | anguage of the Acid Rain Programregulations. O her
than i npl enenting the proposed shift fromunit- to source-
| evel conpliance, these proposed revisions are not intended
to make any substantive changes to the revised provisions.

1. The term*®unit account” is replaced by “conpliance

account” in &#2§ 72.2 and, as appropriate, in every

ot her provision of the Acid Rain Programregulations in

which the termappears. Simlarly, references to a

“unit’s” account in the Al owance Tracking System are
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repl aced by references to a “source’s” account. In
addition, references to allowances held by a “unit” are
changed to refer to all owances held by a “source.”
2. References to a “unit’s” Acid Rain em ssions
[imtation for S&2S0O, are replaced by references to a
“source’s” Acid Rain emissions limtation for SE&2SC
t hroughout the Acid Rain Programregul ations.
Simlarly, references to a “unit’s” SE&2S0O em ssions
for purposes of applying the S&2S0O, em ssions
[imtation (or a “unit’s” excess em ssions) are
repl aced, where appropriate, by references to the
SE2SO, emi ssions of the “affected units at a source” or
to a “source’s” excess emssions. It should be noted
that the proposed rule | anguage acconpanying this
preanble attenpts to list every instance in which the
terms “unit’s” Acid Rain emissions limtation for
SE2S0O, and “unit’s” SE2SO, em sSions or excess
em ssions (as well as the ternms “unit account,” a
“unit’s” account, and all owances held by a “unit”)
appear and should be replaced. However, even if sone
i nstances were m ssed, EPA proposes to replace the term
in all instances necessary to inplenent source-|evel
conpliance with the all owance-hol di ng requirenent and

requests comment on, anong other things, what other



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

92
i nstances may have been m ssed.
3. The provisions in 887288 72.90(b)(5) and 73.35(e)
concerning the assignnent of allowance deductions anong
units at a common stack are renoved. These provisions
are unnecessary with the shift fromunit- to source-
| evel conpliance.
4. The terns “conpliance subaccount,” “future year
subaccount,” and “current year subaccount” (and their
definitions) are renoved or replaced, as appropriate,
t hroughout the Acid Rain Programregul ations. The
current regul ations distingui sh between two subaccounts
in each unit account, i.e., the “conpliance subaccount”
for allowances usable for conpliance in a given year
and a “future year subaccount” for allowances not
usable until a future year. Simlarly, the current
regul ations refer to a “current year subaccount” of a
general account. The electronic Allowance Tracking
System does not currently use or refer to these
subaccounts. Moreover there is also no need to use or
refer to them when conpliance is on a source-|eve
basis. The proposed rul e | anguage acconpanying this
preanble attenpts to list every provision in which the
terms “conpliance subaccount,” “future year

subaccount,” and “current year subaccount” appear and
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to nodify the provision as necessary to renove these

terms without changi ng the substance of the provision.

However, even if sone instances were m ssed, EPA

proposes to replace the terns in all instances and

requests comment on, anong ot her things, what other

i nstances may have been m ssed.

5. The provision in §/3§ 73.35(b)(3) limting the use

of allowances from another unit at the sane source for

conpliance i s renobved.

The EPA notes, in addition to the above-described rule
changes, shifting fromunit- to source-level conpliance
under the Acid Rain Programwould require revisions to the
software used to operate the All owance Tracki ng System and
to reconcile all owances and em ssions after the end of each
cal endar year. For exanple, one approach m ght be to revise
the software to aggregate and convert unit accounts in the
Al | owance Tracking Systemto source-level conpliance
accounts. The system would need to nove the all owances in
the unit accounts of all affected units at a given source to
t he new source-1| evel conpliance account and ensure
recordation in the conpliance account of the all owances
all ocated to such units. |In addition, annual em ssions for
the affected units at a source would have to be sunmed and

t hen conpared with the allowances in that source’'s
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conpl i ance account. Because of the tine necessary to revise
the software and to conduct testing to ensure that the
Al | owance Tracki ng System operates properly, EPA believes
that the rule changes inplenenting source-level conpliance,
if adopted in a final rule, should not becone effective
before July 1, 2005. Under that approach, conpliance under
the Acid Rain Programfor the 2004 cal endar year (which is
determ ned after the allowance transfer deadline for 2004,
i.e., March 1 or the next business day if March 1 is not a
busi ness day) would remain at the unit-1level, and conpliance
woul d shift to the source-level for the 2005 cal endar year.
An effective date of July 1, 2005 would ensure that the
source-level rule changes would take effect after conpletion
of the process of determ ning conpliance for 2004. The
EPA s experience is that the conpliance determ nation
process is generally conpleted several nonths after the end
of the year for which em ssions and al | owances are conpar ed.
The July 1, 2005 effective date would give owners and
operators, as well as EPA the opportunity to adjust
i nternal procedures to take account of source-|Ievel
conpliance. The EPA requests comrent on a July 1, 2005
effective date for the Acid Rain Programrul e changes
di scussed in today’s notice and on any alternative effective

dates for such rul e changes.
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The EPA further notes that not only is the proposed
shift to source-level conpliance consistent with title IV
and an inprovenent to the operation of the Acid Rain
Program but also this change would facilitate the
coordination of this programwth the proposed CAIR trading
program The latter program of course, requires source-
| evel conpliance.

The EPA is al so proposing other revisions of the Acid
Rai n Programthat do not address the all owance-hol di ng
requi renent but that are focused on facilitating the
interaction of the Acid Rain Program and the proposed CAIR
trading program For exanple, certain | anguage in the
definition of “cogeneration unit” in §#2§ 72.2, which
definition was recently changed (See 67 FR 40420, June 12,
2002), is changed back to the original |anguage so that it
is consistent with certain | anguage in the proposed
definition of “cogeneration unit” in the CAIR nodel trading
rules. See section |V bel ow.

Further, the language required in §#28 72.21(b)(1) for
the certification that nust be in each subm ssion by the
designated representative in the Acid Rain Program woul d be
revised so that the same subm ssion-certification |anguage
can be used for subm ssions for units whether the units are

in both the CAIR trading program and the Acid Rain Program
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or in only one of the prograns. Simlarly, certain |anguage
required in §28 72.24 (paragraphs (a)(5), (a)(7), and
(a)(10)) for the certificate of representation for the
designated representative in the Acid Rain Program would be
renoved so that the sanme, standard certificate can be used
for units that are in one or both progranms. This would
renove requirenents (e.g., for a 1l-day newspaper notice of
t he designation of a designated representative) that EPA
bel i eves have proved to be unnecessary. For the sane
reason, certain |anguage required in §/38 73.31(c)(v) for
the certificate of representation for an authorized account
representative in the Acid Rain Program would be renoved as
unnecessary. Wth the proposed changes in §8#288 72.24 and
73.31, the language for certificates of representation in
the Acid Rain Program and the CAIR tradi ng programwoul d be
the sane as the | anguage in the certificates of
representation in the NSxNO, Budget Tradi ng Program under
the NExNQ, SIP Call.

A further exanple is that the general requirenent for
all affected sources to submt conpliance certification
reports at the end of each year is renoved as superfl uous.
Sources already are required to submt conpliance
certification reports under title V of the CAA that cover

conpliance with CAA requirenents, including the Acid Rain
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Programrequirements. Mreover, the quarterly em ssions
reports that each unit nust submt already include a
certification of conpliance with the nonitoring and
reporting requirenments under part 75 of the Acid Rain
Program regul ati ons. The proposed CAIR tradi ng progranms do
not require subm ssion of annual conpliance certification
reports.

In addition, several provisions in the Acid Rain
Program regul ati ons concerning the all owance tracking system
are proposed to be renoved or revised in order to nmake the
al | owance tracking systens in the Acid Rain Program the
NoxNO, Budget Tradi ng Program and the proposed CAIR trading
program as similar as possible. For exanple, §/3§ 73.32 has
proved to be superfluous (and includes obsol ete references
to conpliance and current year subaccounts) and woul d be
removed. Section 73.33(c) inposes a one-day newspaper
noti ce requirenent for authorized account representatives
t hat has proved to be unnecessary and woul d be renoved.
Sections 73.37(a) through (d) would be renoved since the
claimof error procedure has proved to be superfluous and
has not been used. Simlarly, 88 73.50 and 73.52 woul d be
revised to renove superfluous | anguage and to conformto the
provi si ons under the NoxNO, Budget Tradi ng Program and the

proposed CAIR trading program For instance, |anguage
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referencing allowance transfers in perpetuity is renoved as
superfl uous since such transfers are all owed under these
sections (and in the NoxNO, Budget Tradi ng Program even
wi t hout such | anguage.

D. NoexNO, SIP Call
1. Emissions Reduction Requirements

Today’ s SNPR requi res additional reductions in NoxNO
from States affected by the NoxNOQ, SIP Call. However, this
SNPR woul d not relieve those States fromthe requirenents of
the NOxNQ, SIP Call. Except as expl ai ned bel ow, States
should retain all of the SIP provisions that they adopted to
nmeet the requirenents of the NSxNQ SIP Call.

Al of the States subject to the NoxNQ, SIP Call (with
t he exception of Georgia and M ssouri, which are not
required to submt SIPs until 2005) chose to neet at | east
part of their em ssion reduction requirenment by including
their EGUs in a multi-State ozone season NOxNQ, trading
program The EPA has performed nodel i ng of expected NOxNO,
em ssions from EGJs assum ng that all States affected by the
proposed CAIR achieve all of their required NoxNO
reducti ons under the CAIR by including their EGUs in a
regi onwi de annual NOSxNQ, cap-and-trade program Based on

t hat nodel i ng, EPA has proposed that if States achieve all

of the mandated NSxNQ, reductions by including their EGJs in
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t he regi onwi de, annual NSxNO, cap-and-trade program nmanaged
by EPA, EPA will consider the reductions fromthat program
to al so neet the ozone season reduction requirenents that
States were previously achieving from EGJs participating in
a regi onwi de ozone season NExNO, cap-and-trade program
Under these circunstances, EGUs in a State achieving all of
the required NoxNQ, reductions fromonly EGJUs woul d not be
subj ect to a seasonal NOExNO, cap-and-trade program unl ess
the State elects to retain such a program The EPA believes
this approach would sinplify conpliance for sources and
avoi d the potential admnistrative burden of inplenmenting
both a seasonal and annual cap-and-trade program for EGUs.
2. NoxNO, SIP Call Cap-and-Trade Program for Non-EGUs

The EPA is proposing to continue adm nistering an ozone
season only NoxNQ, cap-and-trade program for non-EGUs that
are subject to the requirenents of the regi onwi de NOSxNQ, SI P
Call cap-and-trade program |In today’ s SNPR, EPA proposes
nodi fications to part 51 of the NExNO, SIP Call to reflect
t he continued participation of non-EGQJs in the ozone season
NOxNQ, cap-and-trade program and the renoval of EGQGUs from
their ozone season NoxNQ | imtations.

Mai nt ai ni ng the ozone season reductions from non- EGUs
in the NoxNQ, SIP Call is inmportant for limting their

interstate contribution to ozone nonattai nnent. The EPA
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consi dered whether it would be appropriate to allow States
to include non-EGJs in the annual CAIR tradi ng program and
relieve themfromthe requirenents of the ozone season
NONOQ, tradi ng program However, EPA does not have
sufficient information to project whether non- EGJs woul d
continue to neet their ozone season NoxNQ, reduction
requirenents if they were subject to an annual limtation
only. Therefore, EPA is proposing to continue to run the
NoxNO, SIP Call cap-and-trade program for non- EGUs.

The EPA acknow edges that, if non-EGUs are only
permtted to trade with other non-EGJs, the robustness of
the existing NoxNQ, SIP Call allowance market nust be
mai ntai ned to provide incentives for non-EGQJs to find cost-
effective em ssions reductions. States that are concerned
for the future health of the narket may choose to revise
their SIPs to achieve the non- EGU NExNO, em ssi ons
reductions using an alternate approach. The EPA solicits
comment on the potential effects that renpbving EGUs fromthe
NoxNO, SIP Call trading market nmay have on the robustness of
the market and any alternative nmechani sns for addressing
t hese concerns.

The EPA solicits conment on the above proposal and any

ot her approaches.
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3. ©NOxNO, Early Reduction Credits'®

Today’ s SNPR does not propose to allow the generation
and use of early NExXNO, em ssion reduction credits (“ERCs”)
but does solicit comment on whet her NExNO, ERCs shoul d be
included in the CAIR and, if so, how a NexNO, ERC program
shoul d be structured.

| f NEexNO, ERCs are included, EPA expects that they
woul d primarily be generated by sources already subject to
the NOxNQ, SIP Call that would choose to operate already
install ed selective catalytic reduction (SCR) technol ogy
during the 7-nonth “non-ozone season.” These reductions in
non- ozone season NExNO, reductions woul d provi de sone
additional, early environnental benefit by reducing the
at nospheri c | oadi ng of NSxNQ, acid precipitation, and fine
PM precursors prior to the inplenmentation of the CAIR  That
sai d, EPA analysis projects that over 3.7 mllion tons of
NoxNO, ERCs coul d be created (between 2006 and 2010) and
banked into the CAIRif unlimted non-ozone season ERCs were
permtted in the program Allow ng these ERCs to be used
for conpliance with the CAIR NoxNO, em ssion cap woul d del ay

progress towards achieving both the annual NSxNOQ, reduction

16 Sul fur dioxide em ssion reduction credits (ERCs) are not
proposed because the CAIR sources already have incentive to
make early, annual reductions to bank Acid Rain Program
SE2S0, al | owances into the CAIR cap-and-trade program
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goal s and could potentially reduce the ozone season
reductions that are necessary for EPA to justify renoving
the NoxNQ, SIP Call constraint for EGUs.

| f EPA were to include ERCs, several approaches could
be utilized: (1) EPA could maintain the NoxNO, SIP Cal
requi renents and all ow sources to use ERCs only for
conpliance with the annual limtation, to ensure that
seasonal NexNO, limtations are net. Under this scenario,
the additional States subject to the CAIR that have been
found to significantly contribute to ozone nonattai nnent may
al so have to be included in the ozone season cap; (2) EPA
could limt the period of tinme during which ERCs coul d be
created and banked; (3) EPA could cap the anpbunt of ERCs
that can be created; and (4) EPA could apply a discount rate
t o ERGCs.

The EPA solicits conment on today’s SNPR to not include
NoNO, ERCs and, if ERCs were included, how the mechani sm
for including ERCs should be structured.

E. How Would Emissions Trading Under the Proposed CAIR
Relate to Regional Haze?

This section addresses the relationship between the
CAIR and the CAA visibility-inpairnment provisions, in
particul ar the Best Available Retrofit Technol ogy (BART)

requi renents under the Regional Haze Rule. These
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provi sions, under CAA §Section 169A-B, require certain
exi sting sources, including electric generating units (EGJ)
that nay be affected by SIPs required under CAIR to instal
BART. However, the Regional Haze Rule further provides that
sources otherw se subject to BART may be exenpt if they are
subject to alternative controls denonstrated to provide
greater reasonable progress toward the national visibility
goal. Today, EPA proposes that BART-eligible EGJs in any
State affected by CAIR may be exenpted from BART for
controls for SE2S0O, and NoxNO, if that State conplies with
the CAIR requirenments through adoption of the CAIR cap-and-
trade progranms for SE2S0O, and NO<NO, em ssions.
1. Background: Nature of Regional Haze and Visibility
Impairment; Statutory and Regulatory Requirements

The EPA has di scussed the science and | egal background
for visibility inpairnment and regi onal haze el sewhere, nost
recently in the re-proposed Cuidelines for BART
Determ nations (69 FR 25184, May 5, 2004). Readers are
referred to that preanble for a detail ed description of the
background. The following is a brief sunmary.
a. What is regional haze? "Regional Haze" refers to air
pollution that inpairs visibility over a w despread area
that may enconpass several States. Regional haze occurs to

varyi ng degrees throughout the United States, including at
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national parks that nay be as far as hundreds of mles from
maj or pollution sources.?! Under sections 169A-B of the
CAA, special protection is afforded to |arger national parks
and wi | derness areas, which are termed “Class | areas.”!®

Visibility in Cass | areas, neasured as visual range,
is observed to be on average one-half to two-thirds of the
nat ural visual range that would exist in the absence of
ant hropogeni ¢ pollution. Cbservations show that visibility
is lowest in Class | areas in the eastern U S., and
significant inmpairnent in visibility is also observed in the
M dwest and on the Pacific coast. The best visibility
occurs in the Central Rockies and in Al aska, but even in
these locations, visibility is worse than would be expected
wi t hout ant hr opogeni c pol | uti on.

Most visibility inpairment is caused by fine
particul ate substances and associ ated water. Wil e natural
sources of fine particles, such as forest fires and
wi ndbl own dust, can affect visibility significantly,

ant hr opogeni ¢ em ssions are usually the major source of

7 National Research Council, Protecting Visibility in
Nat i onal Parks and W/ derness Areas, National Acadeny Press
(Washi ngton, D.C., 1993).

8 A “Class | area” is defined as any one of the 156
mandatory Class | Federal areas identified in part 81,
subpart D of title I of the CAA
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regi onal haze. '
b. Major chemical components of particles that contribute
to regional haze; EGUs as the major source of those
components. The major chem cal classes of fine particles
that affect visibility include sulfates, organic matter,
el emrental carbon (soot), nitrates, and soil dust. The
maj or sources and inportant aspects of the chem stry of
these fine particle conponents as they affect PM2.5 nass
were sumari zed in EPA s January 2004 proposal. (69 FR
4566, January 30, 2004).

As di scussed in the January 2004 proposal, sulfate
particles conprise a major portion of PM2.5 nmass. The
relative contribution of sulfates to visibility inpairnment
is usually even greater than their contribution to particle
mass, |argely because sulfates absorb water, which enhances
their capabilities to inpair.?° Nitrates, which also
generally contribute proportionally nore to visibility
i mpai rment than they do to fine particle mass, on average

caused 5-10 percent of visibility inmpairment over much of

19 NARSTO, Particulate Matter Science for Policy Makers - A
NARSTO Assessnent. February 2003.

2 Malm W C., et al. (2000) Spatial and Seasonal Patterns
and Tenporal Variability of Haze and its Constituents in the
United States: Report 111, Cooperative Institute for
Research in the Atnosphere, Colorado State University, Fort
Col l'ins, CO
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the U S.?2* Further, as discussed in section Il of the
January 2004 proposal, the chenical interplay between
anmoni um sul fate and ammonium nitrate particles is inportant
in determining the effectiveness of S&2S0O, and NoxNO,
reductions in reducing fine particles and in inproving

visibility. Because of this “nitrate replacenent,” S&2S0O

controls that reduce sulfates will be nore effective at
inmproving visibility if conplenmented by NSxNQ, control s that
reduce nitrates, particularly in the winter

c. Interstate transport and regional haze. A wealth of air
qual ity observations and nodeling data clearly denonstrate
that PM2.5 and its precursors are transported across State
boundaries. This body of evidence — particularly, EPA air
quality nodeling results — was sumrari zed in the January
2004 proposal. Sul fur dioxide and NexNO, em ssions have
been denonstrated to affect anmbient PM2.5 concentrations
over a wide interstate area. In addition, observations show
that sulfate and nitrate make a large contribution to

visibility inpairnent.??

2 Vinont, J. “Nitrates: Contribution to Visibility”,

Nat i onal Park Service, Presentation to the Western Regional
Al r Partnership Wrkshop on NoxNQ, July, 2003.

2 Malm W C., et al. (2000) Spatial and Seasonal Patterns
and Tenporal Variability of Haze and its Constituents in the
United States: Report 111, Cooperative Institute for
Research in the Atnosphere, Col orado State University, Fort
Col l'ins, CO
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A large fraction of current and future S&2S0O and
NONOQ, emi ssions are attributable to EGUs. 1In the | ower 48
States, the fraction of S&2S0O em ssions fromEGJs is a
consi stent percentage of em ssions fromall sources, ranging
from62 to 65 percent over time; and EGU NSxNQ, em ssions as
a percent of emi ssions fromall sources is projected to grow
slightly from21 to 25 percent.
d. What are the Clean Air Act requirements for addressing
regional haze? |In the 1977 CAA, Congress added the first
provisions to protect visibility in Cass | areas.
Subsection (a)(1l) of CAA section 169A establishes the
following national visibility goal: “the prevention of any
future, and the renmedying of any existing, inpairnment of
visibility in mandatory C ass | Federal areas which
i npai rment results from nmanmade air pollution.” Subsection
(a)(4) of this provision requires EPA to pronul gate
regul ations to assure “reasonabl e progress toward neeting
[this] national goal....” In addition, the CAA visibility
provi sions contain a specific requirenent for the
installation of BART at certain existing sources, discussed
bel ow.

In 1980, EPA issued regul ations addressing visibility

i mpai rment “that can be traced to a single existing
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(45 FR 80085, Decenber 2, 1980). In that rul emaking, the
Agency explicitly deferred national rul es addressing
regi onal haze inpairnent.

I n 1990, Congress added section 169B to the CAA to
pronpt EPA to address regional haze. These provisions
specifically establish a conm ssion for G and Canyon
National Park — the Grand Canyon Visibility Transport
Commi ssion (GCVTC) — and require the Comm ssion to issue a
report to EPA reconmendi ng neasures to renmedy visibility

i mpai rment. CAA §169BSection 169B(a)-(d) and (f). 1In the

1990 CAA Anendnents, Congress further provided that within
18 nonths after receiving this final report, EPA nust “carry
out the Adm nistrator’s regulatory responsibilities under
[section 169A], including criteria for measuring ‘reasonable
progress’ toward the national goal.” CAA §169BSection
1698(e) (1).

The EPA published a rule in 1999 to address vari ous
aspects of regional haze (the Regional Haze Rule). (64 FR
35714, July 1, 1999). The Regional Haze Rule calls for the
States to play the lead role in designing and inplenmenting
regi onal haze progranms for Class | areas. Each State nust
establ i sh goal s that provide for reasonabl e progress, over
the period covered by the SIP, toward achi evi ng natural

visibility conditions in the Class | areas in that State.
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40 CFR 51.308(d)(1). States mnmust also submt a long-term
strategy, as well as neasures necessary to inplenent that
strategy, addressing visibility inpairnent due to regional
haze for each Class | area in the State and for each O ass |
area | ocated outside the State which may be affected by
em ssions fromthe State. 40 CFR 51.308(d)(1), (3).

The EPA provided the States with considerable
flexibility in selecting the reasonabl e progress goals. The
Regi onal Haze Rule requires that these goals both provide
for inmprovenent during the 20 percent nost inpaired days and
ensure no degradation in visibility during the 20 percent
cl earest days. The baseline period for assessing
i nprovenent and degradation is 2000-2004. |In addition, for
each Class | area within its borders, a State nust determ ne
t he appropriate, annual rate of visibility inprovenent that
would lead to “natural visibility” conditions. The rule
i ncludes a presunption that States can reach this goal in 60
years. 40 CFR 51.308(d)(1)(ii). Under the regul ations,
this 60-year period extends to 2064, with the first |ong-
termstrategy period ending in 2018. 40 CFR 51.308(f).
States nust submit their |long-term strategies each 10-year
period. The first strategy is due in early 2008 and nust
provi de for reasonabl e progress through 2018.

The 1999 Regional Haze Rul e al so addressed the BART
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requirenments, in 40 CFR 51.308(e)(1), and provided for the
use of alternative neasures in lieu of BART in 40 CFR
51.308(e)(2) (discussed nore fully in section IIl.E 1.e. of
this preanble below). The Regional Haze Rul e was chal | enged
by several petitioners in the U 'S. Court of Appeals for the
D.C. CGrcuit. American Corn Growers et al. v. EPA, 291 F.3d
1 (D.C. Cr., 2002). The Court generally upheld EPA s
approach to inproving visibility. However, the Court
vacated and renmanded the provisions of the rul e addressing
the determ nation of BART on a case-by-case basis.

In addition to these nationally applicable reasonabl e
progress requi renents, the Regional Haze Rule contains a
special rule for the nine-State region? (including tribes)
included in the GCVTIC, with respect to the Grand Canyon and
15 other Class | areas |located on the Col orado Pl at eau.
Under this provision, these States (and tribes) may neet
their reasonabl e progress requirenents for the first, |ong-
termstrategy period (ending in 2018) with respect to these
16 Class | areas either by (i) neeting the nationally
appl i cabl e reasonabl e progress requi renents (40 CFR 51. 308),
or (ii) adopting the recommendati ons of the GCVTC, once

t hose recommendati ons were approved by EPA. 40 CFR 51. 309.

23 The nine States are Arizona, California, Colorado, |daho,
Nevada, New Mexico, Oregon, U ah, and Wom ng.
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This section also provided that, before the GCVIC
recomendati ons coul d be approved, an “Annex” to those
reconmendati ons pertaining to stationary sources nust be
subnmitted to EPA, providing quantitative em ssions reduction
goal s and detailed inplenentation strategies. The successor
organi zation to the GCVIC — the Western Regional Air
Partnership (WRAP) — submitted such an Annex in Septenber,
2000, and EPA approved it in a final rule by notice dated
June 5, 2003. (68 FR 33764).

e. Statutory and regulatory background for BART

requirement. Under CAA §%69ASection 169A(b)(2)(A), an

exi sting source nust install BART if the source was
constructed between 1962 and 1977,2* falls within one of 26
categories, has a potential to emt 250 tons or nore of any
pollutant, and emts “any air pollutant which nmay reasonably
be anticipated to cause or contribute to any inpairnment of
visibility” at a Cass | area. The 1999 Regi onal Haze Rul e,
anong ot her things, established requirenents for

I npl ementi ng BART on a source-by-source basis, in order to
address the contribution of BART-eligible sources to

regi onal haze. 40 CFR 51.308(e)(1).

In addition to requirenents for inplenenting BART on a

24 gpecifically, a source is subject to the BART requirenent
if it came on-line after August 7, 1962 and construction
commenced prior to August 7, 1977.
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sour ce- by-source basis, the 1999 rule provides States with
an option of using an eni ssions trading program or
alternative neasure in |ieu of requiring source-by-source
BART. 40 CFR 51.308(e)(2). States may utilize this trading
or alternative option if they denonstrate that it would
achi eve greater reasonabl e progress than source-by-source
BART. To nmake this denonstration, States would conpare the
estimated em ssions reductions avail able fromrequiring BART
on all BART-eligible sources, and the resulting degree of
visibility inprovenent expected. Under the existing section
308(e)(2) States would al so have to ensure that the trading
or alternative neasure applied to all BART-eligible sources
in all 26 categories, within the State. ?®

In July 2001, we proposed guidelines for inplenenting
BART on a source-specific basis. These guidelines also
cont ai ned gui dance on how to denonstrate that a proposed
alternative to BART would result in greater progress than
source-specific BART. (66 FR 38108, Friday, July 20, 2001).

By notice dated May 5, 2004, we re-proposed the BART
regul ati ons and gui delines, to conport with the court’s

findi ngs regarding source-specific BART. The portions of

2 | n section III.E. 3 in this supplenental proposal, EPA is
proposing to anmend section 308(e) to elimnate the

requi renent to address all 26 categories simultaneously
under specific conditions relating to the proposed CAl R
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t he BART guidelines related to denonstrating that an
alternative is better than BART are | argely unchanged from
t he 2001 proposal. (69 FR 25184, 25186).
2. What is the Basis for this SNPR that the Cap-and-Trade
Program is “Better than BART” for Affected EGUs?

In today’s SNPR, EPA proposes to apply the better-than-
BART requirenents to the CAIR proposal, as it may affect the
29 States and D.C. in the eastern part of the country.
Specifically, EPA proposes that BART-eligible EGJs in any
State affected by CAIR may be exenpted from BART if that
State conplies with the CAIR requirenents through adoption
of the CAIR cap-and-trade progranms for S&2S0O, and NExNO, for
af fected EGUs.
a. Better-than-BART two-pronged test. In our recently re-
proposed Cuidelines for BART Determ nati ons, we propose a
met hodol ogy for determ ning whether a trading programw ||
provi de greater reasonabl e progress than BART. If the
geographic distribution of em ssions reductions is simlar
under either programa State nay denonstrate the trading
programis better than BART by showi ng that the trading
program achi eves greater em ssions reductions than the
source-specific BART program |If it is expected that the
trading programwould result in a different geographic

di stribution of em ssions reductions than woul d source-
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specific BART, visibility inmpacts nust be assessed through a
two-pronged test. (69 FR 25184, 25231, May 5, 2004).
Al t hough under CAIR the total em ssions reductions are
greater than source-specific BART woul d achieve in the CAIR
States, our nodeling indicates that CAIR woul d produce
greater em ssions reductions than BART in nost States, but
| esser reductions in a few States. Because of this
potential for a different geographic distribution of
em ssi on reductions, we have assessed the difference between
the two progranms under the two-pronged visibility inpact
test.

The first prong is designed to address the “prevention
of any future” inpairnent element of the CAA section
169A(a) (1) national visibility goal. Under this prong,
visibility rmust not decline at any Class | area, as
determ ned by conparing the predicted visibility inpacts at
each affected Class | area under the trading programwth
existing visibility conditions. This prong also protects
agai nst the creation of visibility inpairment “hot spots”
that coul d conceivably occur as the result of |ocal
em ssions increases under a trading program

The second prong of the test is designed to address the
“renmedyi ng of any existing” inpairnent element of the CAA

section 169A(a) (1) national visibility goal. Under this
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prong, at the end of the first long-termstrategy period in
2018, overall visibility, as neasured by the average
i mprovenent at all affected Class | areas, nust be better
under the tradi ng programthan under source-specific BART.

W al so note that the two-pronged test does not require
that the conparison be limted to BART-eligible sources
affected by the alternative-to-BART prograns. |In other
words, one way the alternative programnay be better than
source-specific BART is by controlling em ssions from non-
BART eligible sources within the affected source categories.
This was the case in our approval of the WRAP Annex as
better than BART under Regi onal Haze Rule section 40 CFR
51.309. (See 68 FR 33769).
b. Application of the two-pronged test to the CAIR
proposal. To determ ne whether CAIR is better than BART,
t he anal ysis nmust address the two nain elenments of the test.
First, we conpare the existing visibility situation (using
data fromthe baseline period 2000-2004) to a future where
CAIRis in effect to see if any degradation occurs. Second,
we conpare the visibility inprovenents resulting fromthe
CAI R cap-and-trade programto visibility inprovenents
expected fromthe application of source-specific BART in
2015, near the end of the first long-termstrategy period in

2018.



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

116

In applying the two prongs of the test, we faced sone
shortcomngs in currently avail abl e nodeling. Under both
prongs, we would ideally performair quality nodeling for
the situation where CAIRis in effect only in the CAIR
regi on, and source-specific BART is in effect in the rest of
the country. This would reflect the best currently
avai | abl e prediction of future em ssions, because BART is a
federally enforceable requirenent of the CAA, and therefore
appropriately assuned to be in effect outside the CAIR
regi on. %¢

However, the CAIR air quality nodeling was based on the
sinplifying assunption that SE2S0O, enmi ssi on reducti ons woul d
be required nati onwi de and did not include BART S&2S0O,
controls in place for the non-CAIR region. Additionally,
NoxNO, was controlled in a 31 % State region rather than the
29 State region that is covered in the proposed CAIR 27
Finally, because the recently re-proposed BART guidelines

are applicable nationally, for that rul emaking we esti mated

26 The exi stence of BART outside the CAIR region would al so
mtigate concerns of em ssions | eakage caused by production
and em ssions shifts fromthe CAIR region, which m ght occur
If non-CAIR States are subject to substantially |ess
stringent requirenents.

27 The nodel i ng assuned NExNQ, reductions in 5 States where
they are not required (M ne, New Hanpshire, Rhode Island
and Vernont). Additionally it does not require controls in
Kansas and the western half of Texas. Kansas and the all of
Texas are covered by CAIR
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em ssions after application of source-specific BART on a
nati onw de basis. W therefore currently |ack nodeling of a
scenari o where BART is applied only outside the CAIR region.

Despite these limtations in currently avail able
nodel i ng, we believe the ideal scenario and the nodeling we
conducted using available information are simlar enough to
serve as the basis of this “better than BART” determ nation
In fact, we anticipate that when we nodel a scenario
conmbining CAIR requirenents in the CAIR region with source-
specific BART in the rest of the country, we will project
fewer SE2S0O, and NoxNQ, eni ssions than our current nodeling
indicates. The full rationale for this belief is given in a
t echni cal support docunent (SAQMISD)?2%. The remai nder of
this section gives a brief overview of key aspects of the
nmet hodol ogy we used and the results.

W used the Integrated Pl anning Mddel (IPM to estimate
em ssions expected after inplenentation of a source-specific
BART approach and after inplenentation of the CAI R cap-and-
trade prograns for EGUs. This analysis indicates that
i mpl ementing BART on a source-specific basis would result in

SE2S0O, emissions falling to approximately 6.9 mllion tons

28 See “Supplenental Air Quality Mdeling Technical Support
Docunent for the Clean Air Interstate Rule (May 2004),”
avail abl e in the docket.
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nationally in 2015, then increasing, thereafter®. Under
the CAIR trading program however, SE&2S0O, em ssions in 2015
would fall to about 5.3 mllion tons nationw de, and woul d
continue declining to 4.3 million tons in 2020%°. Notably,
CAIR | eads to SE2S0O, em ssion reductions when it starts in
2007 that grow over time. Nationw de, NEXNO, em ssions
under a source-specific BART approach woul d be reduced to
2.7 mllion tons per year in 2015 and do not decrease

thereafter3, while under the proposed CAIR tradi ng program

29 As discussed in the SAQMISD, the anpbunt of SE2SO

em ssions remaining after the application of BART on al
BART-eligible EGUs may be somewhat |ess than 6.9 mllion
tons by 2015. This is so because we nodel ed eni ssions
reductions only for BART-eligible EGU over 250 MW and did
not include BART-eligi ble EGJUs between 25 and 250 MW W
anticipate that even with any additional SE2S0O, reductions
fromthese smaller EGUs the anount of remaining SE2S0,

em ssions under the CAIR cap-and-trade programw || be
sufficiently | ess than under BART to support our proposed
determ nation that CAIR provides greater visibility

i mprovenent than BART for EGQJUs. W intend to do further
anal ysis of the effect of applying BART controls to EGUs
bet ween 25 and 250 MW

%0 Under the cap-and-trade program $SE2SO, em ssions do not
reach their mnimumuntil after the 2015 pPhase-?2

i npl enent ati on date because the availability of an existing
title IV all owance bank. Sources may use all owances from
this bank to emt at higher levels until sonetinme after 2020
when all of the banked al |l owances have been used.

3. As in the case of SE2S0O, em ssions noted above, the
SAQMUITSD expl ai ns that the application of BART on al
BART-eligible EGUs may result in sonewhat fewer NExNO

em ssions than 2.7 mllion tons by 2015, once em ssion
reductions from BART-eligi ble EGUs between 25-250 MW are
considered. As with S&2S0, we anticipate that CAIR woul d
nonet hel ess provi de greater NExNO, em ssion reductions than
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NExNO, emi ssions would be 2.2 mllion tons nationw de in
2015 and 2.3 million tons in 2020.3* Notably, substantia
NOExNO, reductions actually begin in 2010 under the CAIR
rul e.

We then used the REMSAD air quality nodel ** to project
the visibility inmpact of these |IPM emnm ssions predictions for
both the CAIR and the nati onw de source-specific BART
scenario. Specifically, EPA evaluated the nodel results for
the 20 percent best days (that is, least visibility

| npai red) and the 20 percent worst days at 44 C ass |

areas.®* These 44 areas are broadly representative of

BART, and we intend to do further analysis of the effect of
i ncl udi ng BART-el i gi ble EGUs between 25-250 MW

32 There is much less incentive to bank all owances under the
NOxNO, program so the em ssions caps should be net in 2015.
Since the em ssions cap is not nationwide there is an

i ncrease in NoxNO, em ssions in the non-affected States
after 2015.

3% Changes in future visibility were predicted by using the
REMSAD nodel to generate relative visibility changes, then
appl yi ng those changes to nmeasured current visibility data.
Details of the visibility nodeling and cal cul ati ons can be
found i n SAQMVISD.

3 Anbient PM2.5 data for the purposes of calcul ating
visibility degradation at Class | areas is collected by the
| MPROVE network. There are currently 110 | MPROVE nonitoring
sites operating at Class | areas. For this analysis, future
year visibility values were cal cul ated at the 44 | MPROVE
sites which had conplete data in 1996. Since the base year
net eorol ogy used in the REMSAD nodeling is from 1996,

anbi ent data from 1996 is needed to be able to apply the
nodel results. It is necessary to know which days nake up
the 20 percent best and worst days so that the nodel outputs
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national visibility conditions, as they are found in States
t hroughout the country, including California and Texas,
States on the continental divide, the Pacific Northwest, the
Sout hwest, the Sout heast, the Md-Atlantic, and New Engl and.
Thirteen of these Class | areas are within States affected
by the CAIR proposal, and 31 Class | areas are outside the
CAIR region — 29 in States to the west of the proposed CAIR
region, and 2 in New England States northeast of the CAIR
region. W also nodel ed expected visibility for the future
base case, which has |ower em ssions than we have today
overall (that is, we exam ned expected em ssions levels in
2015 without either BART or the trading program but
i ncl udi ng em ssions reductions anticipated from ot her
requirenents.) This is a nore stringent way of considering
degradation, given we are primarily concerned about
degradation relative to the existing visibility situation.
i. First prong: Visibility will not decline at any class I
area. The nodeling predicts that the CAIR cap-and-trade
programw ||l not result in degradation of visibility,

conpared to existing visibility conditions, at any of the 44

can be calculated on the sane days. For a Class | area

wi t hout anbient data in 1996, there is no way to match up

t he nodel predicted changes in visibility with the anbient
data fromthe 20 percent best and worst days. There were
only 44 | MPROVE sites (at Class | areas) with conplete data
for 1996.
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Class | areas considered. |In each of the 44 areas — the 13
within the proposed CAIR region and the 31 outside of it —
visibility is expected to inprove or at worst remain
unchanged. Details of these results, for the 20 percent
wor st days and the 20 percent best days are contained in
SAQMITSD. W only had nodel i ng representing nati onw de
SE2S0O, em ssion reductions, including sone relatively snal
anmount of SE2S0, emi ssion reductions occurring in the Wst?3s.
Since the western S&2S0O, em ssions reductions are relatively
smal |, EPA believes they will not significantly inpact the
concl usions of this analysis.

Based on these results and other analysis presented in
the SAQMISD, we believe the CAIR i npact on en ssions passes
the first prong of the two-pronged test by not causing
degradation of visibility at any Class | area.

ii. Second prong: Average visibility for all affected
Class I areas will improve. The second prong of the better-
t han-BART test is to anal yze whet her the CAIR cap-and-trade
prograns result in greater overall inprovenent in
visibility, as conpared to source-specific BART.

For Class | areas in the proposed CAIR region, our

3% Al though the CAIR proposal would not include em ssions
reductions requirenents for western States, BART
requirenents will otherwi se apply in these States and
achi eve sone | evel of SE&2SO, reductions.
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anal ysis indicates that proposed CAIR em ssions reductions
in the East produce significantly greater visibility
i mprovenents than source-specific BART. Specifically, for
the 15 Eastern Cass | areas anal yzed, the average
visibility inprovenment (on the 20 percent worst days)
expected solely as a result of the CAIRis 2.0 deciviews
(dv), and the average degree of inprovenent predicted for
source-specific BART is 1.0 dv. Therefore, the proposed
CAIR is substantially better than BART — indeed, the
proposed CAIR provides nore than twice the visibility
i mprovenent benefits — for Eastern Class | areas.?®

Simlarly, on a national basis, the visibility nodeling
shows that for the 44 class | areas eval uated, the average
visibility inprovenent, on the 20 percent worst days, in
2015 was 0.7 dv under the proposed CAIR cap-and-trade

progranms, but only 0.4 dv under the source-specific BART

3% W& note that the nodeling we used to represent the CAIR
proposal was nore stringent than the proposed CAIR in sone
ways (because it assuned S&2SO, reductions in the Wst and
NOxNQ, reductions in the Northeast, which the proposed CAIR
does not require) and less stringent in others (because it
does not include NoxNQ, controls for Kansas and western
Texas, which are required in the proposed CAIR). As

expl ained in the SAQMISD, we anticipate that these
differences are either too small to affect the analysis, or
are mtigated by the fact that source-specific BART wll
produce SE2S0O, and NExNO, reductions in the non-CAIR States
in which our nodeling attributed em ssions reductions to
CAIR  Therefore, we believe that the air quality nodeling
supports our better-than-BART determ nation
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appr oach.

We therefore believe that these results, in conbination
with the other analysis in the SAQMISD, denobnstrate that the
second prong of the better-than-BART test is net.

Because both prongs of the test are nmet, EPA proposes
to conclude that the proposed CAIR cap-and-trade programis
better than BART for BART eligible EGUs within the proposed
CAIR region. Therefore, States that adopt the nodel cap-
and-trade prograns woul d not be required to inplenent
source-specific BART for their EGUs.

3. What Changes to the Regional Haze Rule Provisions for
Alternatives to BART are Proposed?

The precedi ng di scussion applied the provisions of
section 40 CFR 51.308(e)(2) of the Regional Haze Rul e which
allows States to determne that a trading program or other
alternative neasure may be substituted for individual BART
applications for all sources subject to the BART
requi renent.

Because the proposed CAIR allows States to choose how
to achi eve the required em ssions reductions, and does not
mandat e participation in the EPA-adm ni stered cap-and-trade
program for EGUs, sone States may wish to satisfy their
proposed CAIR requirenments through controls on sources other

than EGUs, or through controls on EGUs without using the
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CAlI R cap-and-trade prograns (such as through an in-State
only trading program). To the extent that these control
obligations fall on BART-eligible sources, the State may
wi sh to denonstrate that these controls are better than
BART, and therefore satisfy the source-specific BART
requi renents for those sources.

To accommobdat e the vari ous approaches States nay w sh
to take in conplying with the proposed CAIR and naki ng the
better-than- BART determ nati ons, we propose to add a new
section to the alternative-to-BART provisions of the
Regi onal Haze Rule. W are not proposing to change or
revise the provisions contained in section 308(e)(2), which
apply to States that devel op their own cap-and-trade program
or other alternative neasure to BART. Therefore, we are
retaining 308(e)(2) without revision, except for the
addi tion of a proposed cross-reference to the new provision
for these BART-alternative rules proposed today. Section
308(e)(2) will continue to apply to trading prograns or
ot her alternatives to BART which do not involve the proposed
CAI R cap-and-trade prograns. These mi ght include in-State
only trading progranms, or future regional trading prograns
devel oped by States and tribes through Regi onal Pl anning
Or gani zat i ons.

We propose to add a new section 308(e)(3), which
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provi des that for any of the 29 States and D.C. in the CAIR
region, inplenentation of the CAIR cap-and-trade prograns to
fulfill the proposed State em ssions reduction obligations
under the CAIR qualifies as a “better than BART’
alternative. This alternative is available only to States
that subject all of their EGUs to the cap-and-trade
prograns. As expl ained above, nodeling to support the
proposed determ nation establishes that the cap-and-trade
progranms would result in greater reasonabl e progress than
woul d source-specific BART for EGUs. Therefore, a better-
t han- BART denonstrati on woul d not be required of States that
choose this option.

We al so propose to renunber current sections 308(e)(3)
and (4) to read 308(e)(4) and (5), respectively. These
sections provide for continuing regulation of BART-eligible
sources under the general regional haze provisions after
BART is satisfied, and for source-specific exenptions from
t he Admi ni strator.

4. What Effect Does the CAIR Cap-and-Trade Program Have on
Source-specific BART Based on Reasonably Attributable
Visibility Impairment?

As we explained in our recent re-proposal of the BART
gui delines (69 FR 25184, May 5, 2004), when a State utilizes

an alternative nmeasure such as an em ssions tradi ng program
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in lieu of requiring BART on specific sources, the
requi renment for BART is not satisfied until the alternative
nmeasure reduces em ssions sufficiently to nake "nore
reasonabl e progress than BART." Thus, in that period
bet ween i npl enmentati on of an em ssions tradi ng program and
the satisfaction of the overall BART requirenent, an
i ndi vi dual source could be required to install BART for
reasonably attributable inpairnment under 40 CFR 51.302. The
Regi onal Haze Rule contains a provision allow ng for
“geogr aphi ¢ enhancenents” to address the interface between a
regi onal trading program and the requirenent under 40 CFR
51. 302 regardi ng BART for reasonably attributable visibility
i npai rment. (See 40 CFR 51.308(e)(2)(v)).

W note that the sane franmework applies in the context
of the proposed CAIR cap-and-trade prograns. That is, until
t he em ssions reductions requirenents in today’s SNPR are
fully inplemented in 2015, the possibility exists that a
certification of inpairnent by a Federal Land Manager (FLM
could trigger a requirenent for a State to determ ne whet her
the inmpairnent is “reasonably attributable” to a single
source or small group of sources, and if so to nake a
source-specific BART determ nation. W request coments on
whet her a “geographi c enhancenent” (for exanple, an

adjustnment to the State’s all owance budget) woul d be
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appropriate, and whet her such enhancenent mechani snms shoul d
be determ ned by EPA on a national basis, or individually by
affected States.

W al so note that the WRAP, as part of its voluntary
em ssions m | estones and backstop SE2S0O, cap-and-trade
program under Regi onal Haze Rule section 309 has adopted
policies which target use of the_8 51.302 provisions by the
FLMs. In this case, for the five States in the WRAP
program the FLMs have agreed that they will certify
reasonabl e attributabl e inpairment only under certain
specific conditions. Under this approach, the FLMs woul d
certify under 40 CFR 51.302 only if the regional trading
programis not decreasing or has not decreased sulfate
concentrations in a Class | area within the region.
Moreover, the FLMs will certify inpairnment under 40 CFR
51. 302 only where: (1) BART-eligible sources are |ocated
"near" that class | area and (2) those sources have not
i mpl ement ed BART controls. In addition, the WRAP is
i nvestigating other procedures for States to followin
responding to a certification of reasonably attributable
impairment if an em ssions tradi ng approach is adopted to
address the BART requi renent based on the sources' inpact on
regi onal haze.

W request comrent on whet her such an approach woul d be
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appropriate for the proposed CAIR cap-and-trade prograns.
F. Tribal Issues

As di scussed in our January 2004 proposal, tribal
i npl ementati on of approved CAA prograns is optional. That
i's, under CAA section 301(d) as inplenented by the Tribal
Aut hority Rule (TAR), eligible Indian tribes may inplenent
all, but are not required to inplenent any, prograns under
the CAA for which EPA has determined that it is appropriate
to treat tribes simlarly to States. Tribes may al so
i npl enent “reasonably severable” el enents of prograns. (40
CFR 49.7(c)). In the absence of tribal inplenentation of a
CAA program or progranms, EPA will utilize Federal
i npl enentation for the relevant area of Indian country as
necessary or appropriate to protect air quality, in
consultation with the tribal government. State
i npl enentation plans are generally not applicable in Indian
country.

Wth very few exceptions, Indian country is not hone to
the types of air pollution sources potentially affected by
this rule — neither EGJs, nor other |arge sources of NSxNO
or SE&2S0O, that could be controlled in order to nmeet em ssion
reduction requirenents.

Despite these |l egal and factual considerations which

indicate that today’ s proposal would not generally
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i medi ately affect tribes, tribes have raised valid concerns
about the rule’'s future inplications. These inplications
arise fromthe fact that the cap-and-trade program by
definition is designed to cap em ssions over a broad
geographi c area and constrain these em ssions into the
future. Indian country lands are included within these
broad areas. Sone tribes may choose to pursue a path of
econoni ¢ devel opnent which nmay include future sources of air
pol | uti on.

The TAR contains a |ist of provisions for which it is
not appropriate to treat tribes in the same nanner as
States. 40 CFR 49.4. The CAIR proposal is based on the
States’ obligations under CAA 110(a)(2)(D) to prohibit
em ssions which would contribute significantly to non-
attainment in other States due to pollution transport.
Because CAA 110(a)(2)(D) is not anobng the provisions we
deternmned to be not appropriate to apply to tribes in the
same nmanner as States, the CAIRis applicable to tribes.
However, anong the CAA provisions not appropriate for tribes
are “[s]pecific plan submittal and inplenentation deadlines
for NAAQS-related requirenments...” 40 CFR 49.4(a).

Therefore, tribes are not required to submt inplenentation
pl ans under the CAIR. Instead, the CAIR will be inplenented

as necessary or appropriate in Indian country, either



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

130
t hrough voluntary Tribal |nplenmentation Plans or Federal
| mpl enent ati on Pl ans devel oped in consultation wth affected
tribes.

The EPA believes new sources that [ocate in Indian
country shoul d be subject to the programin the same nmanner
as any new source | ocated outside of Indian country. |If
they were not, em ssions fromnew Indian country sources
coul d jeopardize the environnmental goals of PM2.5 and ozone
attai nment on which today’s rule is based. It could also
conceivably result in undue pressure for energy and econom c
devel opnment in Indian country, depending on all owances
prices and a variety of other econom c and regul atory
factors.

At the sane time, sonme tribal representatives have
voi ced anot her set of concerns to EPA. In their view,
requiring new sources in Indian country (which may be
tribally owned) to either obtain an allocation of allowances
fromthe State where the tribe is |ocated, or to purchase
al l owances in order to operate is unfair, for severa
reasons. These include: (1) that the concept that budgets
for Indian country should be derivative from State budgets
may of fend notions of tribal sovereignty and autonony; (2)
t hat Federal policy over the course of U S. history has

hi ndered tribal econom c devel opnent and this inequity
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shoul d not be continued by basing allocations on existing
source em ssions; (3) that sone of the tribes that have
contributed substantially to the econony through extractive
i ndustries have not shared in the econom c benefits,
including residential electrification; and (4) that I|ndian
country areas nmay have suffered the detrinmental effects of
air pollution fromthe sources from which they woul d be
required to buy allowances in order to construct new
sour ces.

One approach that m ght be used to address these
concerns would be to devel op a Federal set-aside of
al | owances for new sources in Indian country. The WRAP, in
devel opi ng a backstop cap-and-trade program for SE2S0O, under
section 40 CFR 51. 309 of the Regional Haze Rul e, addressed
this same set of concerns. The WRAP is a unique partnership
of 13 western States, tribes, and Federal agencies. The
WRAP Board conprises equal nunbers of State governors and
tribal |eaders, or their designees, and decisions are nade
by consensus.

Based on tribal input, the WRAP incl uded provisions to
address the tribal concerns delineated above including a
tribal set-aside of 20,000 tons of SE&2SO, per year. This
anount was not the product of any single fornula, but was

negotiated within the WRAP based on a nunber of factors.
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One inportant consideration was that because new EGJs and
ot her maj or sources woul d be subject to pre-construction
permtting under New Source Review (NSR) or Prevention of
Significant Deterioration (PSD) rules, as well as New Source
Performance Standards (NSPS) or Maxi mum Achi evabl e Contr ol
Technol ogy (MACT), SE&2S0O, eni ssions per MV or other unit of
production woul d be considerably | ower than for ol der, |ess
efficient plants. Therefore, although 20,000 tons
represents only about 4 percent of the 9-State cap for 2018,
it would enable the installation of a nuch |arger percentage
of new capacity.

The WRAP' s cap-and-trade programwi |l only conme into
exi stence if voluntary efforts and current requirenents fai
to meet the agreed upon em ssions reduction “m |l estones.”
Therefore, the tribal set-aside, like all tradable
al | omances under this program wll only exist if the
m | estones are not met sonetinme between 2003 and the end of
the first long-termstrategy period in 2018. 1In |ight of
the uncertainty of this event, and of the difficulty of
reachi ng consensus anong the nore than 200 tribes in the
affected region, the WRAP did not attenpt to establish the
mechani sm by which the tribal set-aside would be allocated
anong tribes. Rather, it was agreed that this nechani sm

woul d be determ ned within one year of the date the trading
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programwas triggered, by a determ nation that the
m | estones had been exceeded. This would provide for the
distribution of all allowances by the tine of trading
program i npl enent ati on.

Tribal participants in the WRAP stipul ated that the
tribal set-aside allocations would be available to tribes
for use by new sources, for sale to generate revenue, or to
retire for the benefit of the environnent. The EPA
concurred with these uses in the preanble to the final WRAP

Annex rule (68 FR 33778, June 5, 2003). W also agreed that

tribal participation in the Annex, including the tribal set-
aside, is not dependent on whether the State in which the
tribe is located participates. For the few sources
currently in existence in Indian country within the WRAP
regi on which are eligible for the program based on S&2S0,
em ssions, the WRAP woul d provide for allowance allocations
within the existing-source cap. These sources woul d not
need to draw upon the tribal set-aside for the allowances to
cover their em ssions.

There are no em ssion sources in Indian country of
which we are aware in the 29-State region that could be
af fected by the January 2004 proposal. (W regquest comrent
regardi ng the exi stence of any such sources of which we are

unaware). Therefore, the only way tribes in this region
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could receive all owances woul d be through a set-aside.

The approach used by the WRAP could provide a tenpl ate
for the CAIR for both S&2S0O, and NoxNO, set-asi des for
tribes. This would raise a nunber of issues, some identical
to those faced by the WRAP and sonme with different
consi derations. For exanple, one difference is that because
the CAIR is not a backstop cap-and-trade program any
al  owance set-aside for tribes would either result in a
correspondi ng decrease in the present allowances of existing
sources, or increase the overall |evel of the cap.

The WRAP exanpl e of establishing a tribal set-aside
provi des one possi bl e approach to addressing tri bal
concerns. |If EPA were to determine that a tribal set-aside
were appropriate, sonme issues raised in devel oping the set-
aside would include: (1) what nmethod to use to determ ne
t he S&2S0O, and NoxNQ, set - asi des, for exanpl e through
negotiation or by a forrmula, (2) whether the set-aside would
be in addition to or part of the allocations proposed in our
January 362004 proposal, and (3) how the tribal set-aside
woul d be allocated or distributed anong tribes, for exanple
on a first-conme first-served basis, by an allocation
formul a, or some conbination of approaches.

We seek comment on whether a tribal set-aside is

necessary or appropriate; if so, howit should be
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structured; whether other approaches m ght better address
the tribal concerns identified above. W also seek coment
on any other inplications the proposed CAIR may have for
tribes. W remain conmitted to fulfilling our obligation to
consult with tribes, and will continue to do so as we
address these issues.
IV. Model Cap-and-Trade Rule
A. Background and Purpose of the Model Rules

This section of today’'s action proposes nodel trading
rules — one for SE2S0O, and one for NExNO, — that States will
adopt if they wish to participate in the EPA-nanaged, EGU
cap-and-trade programto achi eve the em ssions reductions of
the proposed CAIR. This fulfills the commtnent nmade in the
January 2004 proposal.

Today’ s action proposes a NoxNQ, and a S&2S0O, nodel
cap-and-trade rule for public coment. At the tine of
signature of today's SNPR, EPA had not yet reviewed full
public conment on the January 2004 proposal, which solicited
comment on sone nodel rule concepts. The EPA intends to
respond to coments received on the January 2004 proposal
and today’s SNPR when it pronulgates the final rule.

The NExNQ, and SE&2SO, nodel rul es incorporate the
experience gai ned through the inplenentation of several cap-

and-trade prograns (i.e., the CAAtitle IV SE2SO Acid Rain
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Program the Ozone Transport Conm ssion Regi onal NOxNO,
Program and the NoxNO, SIP Call), lessons |earned from
other trading prograns |ike the Regional Clean Ar
I ncentives Market (RECLAIM, as well as two workshops which
EPA held to informthis rul emaking. These workshops, held
in July and August of 2003, provided a forumfor States and
mul ti-State air planning organizations to share with EPA
what has worked well, what may not have worked well, and
what could be inproved. (The EPA website provides a summary
of the comments received fromthese workshops at
http://ww. epa. gov/ ai r mar ket s/ busi ness/ noxsi p/ atl anta/ at| 03.
htm ). Wrkshops such as these played an inportant role in
t he devel opment and i npl ementati on of the NExNQ, SI P Cal
and aided in the devel opnent of this proposed rule.

This section describes: the advantages of adopting the
nodel trading rules; the requirenents for those who choose
to adopt the nodel rules; the flexibility that States have
in developing their cap-and-trade rules; and, lastly, a
subpart - by-subpart explanation of the nodel rule provisions
t hat highlights key elenments and aspects unique to either
t he SE2S0O, or NOEXNO, prograns.

1. Who May Adopt the Model Rules and What Are the
Advantages of Adopting New Model Rules?

States may choose to participate in the EPA-managed
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cap-and-trade prograns, which are a fully

appoesabteapprovabl e control strategy for achieving all of

the em ssions reductions required under today’'s proposed
rul emaking, in order to achieve the nmandated em ssion
reductions in a highly cost-effective manner. States that
wi sh to reduce em ssions by controlling EGUs (which nodeling
shows can nmake additional highly cost-effective em ssion
reductions) through a regi onwi de cap-and-trade approach may
sinply adopt the nodel rules and conply with the
requi renents for Statew de budget denonstrations detailed in
section IlIl. States that elect to achieve the required
reductions by regul ating other sources or using other
approaches, should refer to section Ill for alternate State
requirenments.

Today’ s action proposes that States that choose to
achi eve the mandated em ssion reductions through the EPA-
managed cap-and-trade prograns are al so required to adopt
both the SE2S0O, and NoxNO, nodel rules. Requiring States to
participate in both the S&2S0O and NExNO, prograns assures
that conpliance is nore readily determ nable, and creates
i ncentives for sources to devel op conprehensi ve contr ol

strategi es for both pollutants?®.

3" Note that under the proposed CAIR, because Connecticut is
only required to reduce NoxNO, em ssions in the sumertine
to address its inmpact on downw nd 8-hour ozone nonatt ai nnent
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Advant ages of Adopting the Mdel Rul es

EPA is proposing the use of regi onwi de cap-and-trade
prograns because mnarket-based approaches have proven to be
both environnmentally effective and cost-effective. The
advant ages of a well-designed cap-and-trade system i ncl ude:
. Control of em ssions to desired | evels under a fixed

cap that is not conprom sed by future grow h;

. Hi gh conpliance rates;

. Lower cost of conpliance for individual sources and the
regul ated community as a whol e;

. I ncentives for early em ssions reductions;

. Pronoti on of innovative conpliance solutions and
continued evolution of electricity generation and
pol l uti on control technol ogy;

. Flexibility for the regulated community (w thout
resorting to waivers, exenptions and other forns of
adm nistrative relief that can delay em ssions
reductions);

. Direct |legal accountability by sources for conpliance;

. Coordi nated program i npl enentation that efficiently

applies adm nistrative resources while enhancing

areas, Connecticut would not be required to adopt the CAIR
NoxNO, nodel rul e — which focuses on annual NSxNO
reductions — unless the State vol unteers to nake annual
NoxNO, reducti ons.
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conpl i ance; and

. Transparent, conplete, and accurate recording of
em ssi ons.

These benefits result primarily fromthe interplay of a

ri gorous cap-and-trade framework, flexibility in conpliance

options, and the nonetary incentives associated with avoi ded

em ssions in a market-based system The nodel rules are
desi gned around el enents that are essential to a successful
cap-and-trade program These incl ude:

. Sinplicity (e.g., clear applicability thresholds,
all ocation fornulas, trading rules and restrictions,
nmeasur enent options and procedure, reporting
requi renents, and penalty assessnent);

. Accountability (e.g., accurate nmeasurenent of
em ssions, conplete and tinmely em ssion reporting, and
automati c penalties for nonconpliance);

. Transparency (e.g., full and open disclosure of
programmati c el enents, conpliance data, allowance
owner shi p, and environnmental progress); and

. Predictability and Consistency (e.g., to provide
consi stent programinpl enentation over tinme and a | ong
conpl i ance pl anning horizon that allows |ong-term
i nnovative strategies).

States collectively benefit fromthe adoption of the
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nodel rules by inproving the efficiency and clarity of the
CAIR s inplenentation.

In addition, States adopting the CAIR NExNO, and S&2S0O,
nodel rules will benefit frominprovenents to the rule
mechani cs that originated fromthe stakehol der input during
the inplenmentation of the Title IV, OIC, and NoxNO, SI P Cal
cap-and-trade progranms, as well as the EPA-nanaged “| essons
| ear ned” wor kshops held in 2003. Today’'s proposed NOxNO
and S62S0O, nodel rules not only incorporate these
refinements, but are designed to parallel the existing rules
in parts 96 and 97 (see sections IV.A. 4 and 1V.B below) to
allow States that have already codified all or part of these
regulations to transition snoothly into both the CAI R NOxNO
and SE2S0O, prograns. 2. Requirements for Adopting the Model
Cap-and-Trade Rules

Except as noted in section I[V.A 3, States that choose
to participate in the EPA-nmanaged cap-and-trade prograns
nmust adopt the conplete nodel cap-and-trade rules in order
to participate in the programand to have it constitute an

appoesabteapprovabl e renedy for achi eving the mandat ed S&2S0,

and NoxNO, em ssion reductions. (Section Ill discusses the
requirenents for States, including those that wish to conply
with the CAIR through alternatives other than the EGQJ based

em ssion reduction approach proposed in today’ s action.)
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This ensures that all participating sources, regardl ess of
which State in the CAIR region they are |ocated, are subject
to the same rules. Further, requiring States to use the
conpl ete nodel rules provides for accurate and certain
guantification of em ssions, which are — when reflected in
al | onances — a val uable commodity on the tradi ng nmarket, and
thereby maintains the financial integrity of the allowance
trading market. In turn, the integrity of this em ssions
nmeasur enent system and the tradi ng market ensures that the
envi ronnmental goals are net.

States are required to achieve all of the nmandated
em ssions reductions fromlarge EGUs if they wish to
participate in the EPA-managed cap-and-trade progranms. (In
ot her words, States that achieve all or part of the
em ssions reductions fromlarge non-EGJs, may not
participate in the EPA-managed cap-and-trade prograns.)
More specifically, the rules nust apply to all fossil fuel-
fired boilers and turbines serving an el ectrical generator
with a nanmepl ate capacity greater than 25MWV and produci ng
electricity for sale (except for certain cogeneration
units). Al units that nmeet this generation size threshold
woul d be affected by the proposed CAIR with no exenptions
for small, lowemtting units. (The EPA is not proposing an

exenption for units that neet the generation applicability
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threshold but emt |less than 25 tons of NExNQ, as done in
the NOxNQ, SIP Call.) The EPA anticipates that these snall,
lowemtting units will take advantage of special nonitoring
and reporting procedures in part 75 that sinplify the
requirenents for low mass emtting (“LME”) units. In
general , these procedures relieve nuch of the adm nistrative
burden and, therefore, conpliance costs, for LME units by
allowing themto use conservative em ssions estimtes in
lieu of continuous em ssions nonitoring. In providing
streanmlined nonitoring and reporting options, EPA can
accurately and cost-effectively account for the em ssions,
even at |low em ssion |levels, and allow themto participate
in the cap-and-trade prograns.

Sources that produce usable thermal energy, such as
steam in addition to generating electricity are known as
“cogeneration units.” Only a cogeneration unit that (i)
serves a generator greater than 25 MV (ii) sells at |east
1/3 of its potential electrical output capacity and at | east
25 MW of electricity, and (iii) neets certain operating and
efficiency criteria is considered an EGU and covered by the
EPA- managed cap-and-trade prograns. (See section IV.B.1 for
a proposed clarification to the definition of a cogeneration
unit.)

Once a unit is classified as an EGU for purposes of
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this rule, the unit will remain classified as an EQU
regardl ess of any future nodifications to the unit. If a
unit serving a generator that initially does not qualify as
an EQU (based on the naneplate capacity) is later nodified
to increase the capacity of the generator to the extent that
the unit nmeets the definition of EGJ, this unit will becone
an EGU for purposes of this rule. This approach is proposed
to prevent avoidance of regulation by initially constructing
units that are below the size threshold, and then upgrading
above the size criteria.
3. Flexibility in Adopting the Model Cap-and-Trade Rules

It is inmportant to have consistency from State-to-
State when inplenenting a nmulti-State cap-and-trade program
to ensure that the intended em ssions reductions are
achi eved and that the conpliance and adm ni strative costs
are mnimzed. However, EPA believes that sone differences,
such as allowance all ocation nmethodol ogi es for NExNOQ
al | owances, are possible wthout jeopardizing the
envi ronnmental goals of the program
a. Allocation of NOxNO, and S©62S0, allowances. FEach State
participating in the EPA-managed cap-and-trade prograns mnust
devel op a nethod for allocating, or distributing, (to the
extent that the State has all owances avail able to all ocate)

NoxNO, al | owances equal to its CAIR EGU budget. For NoxNO
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al  ownances, States have the flexibility to allocate their
EGQU NExNO, budget to individual units however they choose.
For SE&2S0O, as noted in the approach outlined in the January
2004 proposal, States do not have discretion in their
al | ocati on approach since the proposal relies ontitle IV
SE2S0O, al | owances whi ch have been already allocated in
perpetuity to individual units by title IV of the CAA
Today's action proposes essential elenents that woul d be
required for each State’s Nox allocation nethod (e.g., the
deadl i nes by which each State nust conplete and submt to
EPA their unit-by-unit allocations for inclusion into the
el ectronic data systens), describes areas in which States
have flexibility, and provides an exanple allocation
appr oach.
i. Aspects unique to S6250, allowance allocations. The CAIR
SE2SO, al l ocations differ fromthe NoxNO, approach because
the title IV S&2S0O, al | owances — the proposed basis for the
CAIR — have already been allocated in perpetuity to specific
units. Only units that were listed or described in the 1990
CAA Amendnents are allocated all owances. Sone units that
are currently affected by the today' s proposed rule title IV
Acid Rain Program are not allocated title IV S&2S0
al l onances and instead nust acquire all of the all owances

t hey need in the marketpl ace.
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ii. Required aspects of a sState allocation approach.
Wiile it is EPA's intent to provide States with as nuch
flexibility as possible in devel oping allocation approaches,
there are sone aspects of State allocations that nust be
consistent for all States. Today's SNPR proposes that al
State allocation systens are required to include specific
provi sions that establish when States notify EPA and sources
of the unit-by-unit allocations. These provisions wuld
create: (1) the mninumlead-tine for a State to notify a
source of its allocations; and (2) the deadline for each
State to submit to EPA its unit-by-unit allocations for

processing into the electronic data systens.

Today’ s action proposes to require States to submt
unit-by-unit allocations no | ess than 3 years prior to
January 1 of the allowance vintage year. Requiring States
to provide a m ni num anmount of notification ensures that an
affected source — regardless of the State in the CAIR region
in which the unit is located — would have sufficient time to
pl an for conpliance. Finalizing allowance allocations |ess
than 3 years in advance of the conpliance year may reduce a
CAIR unit's ability to plan for conpliance and,

consequently, increase conpliance costs. Shorter
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notification periods may al so prevent CAIR units from
participating in allowance futures markets, a nechani smfor
hedgi ng risk and | owering costs. (Note: New units will not
have al |l owances 3 years in advance of their first year of
operation.) In addition, States would be required to submt
the unit-by-unit allocations to EPA by a specific date for
sources in their State. This allows EPA to efficiently
adm ni ster the program and ensure a fair and conpetitive
mar ket for all owances across the region.

These mi nimum requirenments would apply to the NoxNO
al I ocati on approach and woul d not be rel evant for SE2S0O
which relies on title IV all owances.

iii. Flexibility and options for a state allowance
allocations approach. Allowance allocation decisions in a
cap-and-trade programare largely distributional issues, as
econonic forces would be expected to result in economcally
efficient and environnentally sim |l ar outcones.
Consequently, for CAIR NoxNO, al | onances, States would be
given latitude in devel oping their allocation approach.

Al | ocation net hodol ogy el enents for which States will have
flexibility include:

. The cost of the allowance distribution (e.g., free

di stribution or auction);
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periodi cally updated);
. The basis for distributing the allowances (e.g., actual
heat -i nput or actual power output); and,
. The use of allowance set-asides (e.g., new unit set-
asi des or energy efficiency set-asides).
These points are discussed i medi ately bel ow.

Cost of All owance Distribution

Al | owances may be distributed by either providing them
at no cost (i.e., a “free distribution”), offering themfor
sale to bidders (i.e., an “auction”), or sone conbination of
the two. Today's proposal allows the State to deci de which
approach is best for their circunstances.

Auctions: In general, auctions ensure all parties,

i ncluding the general public, have access to all owances and
are considered to be economically efficient since sources
woul d bid their perceived values for allowances. It is
possi ble to auction all allowances under a cap, or have a
hybri d approach that auctions sone portion of the pool that
could change over tine. The title IV Acid Rain Programis
an exanple of a hybrid in that it reserves 2.8 percent of
avai | abl e al |l owances for an auction and distributes the
remai nder for free. Auctions may also vary in the frequency
with which they are held. Strict procedures nust be

established for auctions and, in the context of the proposed
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CAIR, States would be responsible for inplenenting these
rules. Allowance auctions are typically, but are not
required to be, open to any person, including sources or
third-party entities, that can conply with the auction
protocols. (In general, auction protocols establish key
procedures for bidding, the bidding schedule, a bidding
mechani sms, and requirenents for financial guarantees.)

Auctions treat existing and new sources in a simlar
fashion. Sources performng costly retrofits to reduce
em ssions would then al so have to pay for allowances for
their remaining em ssions. Sone other benefits of auctions
include the fact that they elimnate the permanent right to
emt and can provide distortion-free revenues to States.

Free Distribution: A free distribution system provides

al l omances to any entity, typically the affected sources, as
determ ned by the State. When using a free distribution, it
is necessary to establish both (1) the basis for determning
each unit’s share of the allowance pool, and (2) the
frequency with which the all owances are allocated. The
title IV Acid Rain Programis an exanple of a free, one-tine
distribution (with a small percentage reserved for auction,
as nentioned above) that uses the product of historical heat
i nput and specified emssion rates (i.e., a permanent, heat

i nput - based system to determ ne each unit’'s share of the
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pool .

Al'l ocating all owances for free could | essen the
financial inmpact of the programon the affected sources
whi ch al ready bear the conpliance costs, but would not be
expected to affect the sources’ output decisions, or |abor
and pricing decisions. It would also give States the
ability to determne the initial allowance recipients.

Fr equency of Allocating Al owances

Al | owances may be allocated once (i.e., a “pernmanent”
all ocation) or periodically recalculated (i.e., “updated”)
based upon some protocol. Wen deciding upon the frequency
of the allocations, any of the options concerning the cost
of distribution and the basis for apportioning the pool may
be used. However, it is inmportant to consider the practical
i nplications of using conplex protocols, such as data that
nmust undergo time-consum ng quality assurance, when
frequently updating.

Per manent Systens: Permanent systens allocate all of

the all owances at the begi nning of the program They
provi de | ong planning horizons for affected sources that
receive an allocation.

Per manent al | ocati ons do not create additional
incentives for those units that receive all owances to change

their future behavior to garner nore all owances (e.g.,
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increase utilization). Furthernore, because pernmanent
systens are based on a historic baseline, they would not
reflect changes in the industry going forward. For
i nstance, retired units would continue receiving all owances.
Additionally, a pure pernmanent allocation system would not
provi de for allowances to new affected units that begin
operations after the allocation of allowances and instead
woul d require themto obtain allowances fromthe market.
The title IV Acid Rain Programis an exanple of a primarily
per manent approach that auctioned 2.8 percent of the
al | owances to provide new sources an additional mechani sm
for obtaining all owances.

Updating Systens: Updating systens periodically

recal cul ate and reall ocate all owances. These include: the
ability to reflect future changes in the power sector; the
ability to inpact the future generation mx; and, an

i nherent nechani sm for new generators to gain access to free
al | onances. An updating systemthat bases the all owance

di stribution on power output provides an additional

i ncentive beyond the inherent reward for efficiency provided
by the market for existing units to inprove their generation
efficiency and for new units to enploy the nost efficient

t echnol ogy avai |l abl e.

Updat i ng net hods may provide a slight subsidy for units
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to either generate (for output-based systens) or consune

more fuel (for input-based systens). Should this potenti al

subsidy result in an increase in electricity production,
there woul d be a corresponding slight distortion (lowering)
of the price of electricity as well as an incentive for

ol der units to continue generating. (Note that under a

capped program incentives to generate will not inpact the

total em ssions of the capped pollutants.)

There are additional aspects of the allocation
frequency that are significant in an updating system These
i ncl ude:

. The I ength of the period for which allocations are
determ ned (e.g., the allocations may be cal cul ated for
one year or for 5 years at a tine); and

. The length of the notification tinme (e.g., allocations
are determ ned and announced 3 years into the future, 5
years into the future).

In general, the longer the allocation period (i.e., the
| ess frequent the updating), the nore the systemw ||
resenbl e a pernmanent approach.

Al | owance Set - Asi des

Al | ocation nethodol ogi es may include a reserve of a
certain nunber allowances fromw thin the cap to create a

“set-aside” of allowances. This reduces the nunber of
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al | omances available to the existing affected sources. Set-
asides may be used for a variety of purposes including
encouragi ng certain behaviors (e.g., demand-side energy
ef ficiency and renewabl e energy set-asides) and mtigating
pot enti al di sadvantages in the narketplace (e.g., auction
set-asides or, as discussed bel ow, set-asides available to
units that come online after the program i npl enmentation
date). In the context of the proposed CAIR, States (if they
choose to have set-asides) would be responsible for
devel opi ng and i nplenmenting protocols to distribute set-
asi des. Set-asides may have provisions that distribute
unused al | owances back to affected sources should the set-
asides not be fully utilized.

New unit set-asides create a pool of allowances that
are available to units that come online after the all owances
have been allocated. This nay mtigate potential barriers
to entering the market for new units. Should a new unit be
included in an allocation approach, it is necessary to
determ ne how the all owances will be distributed to the new
units fromthe pool. Common approaches include basing each
unit’s share on either heat input or power output.

Dependi ng upon the type of perfornmance measurenent used,
slightly different incentives may be created. For exanple,

if the new unit’s power output were used to distribute the
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set-aside, sources would find an additional incentive —
beyond the incentive for efficiency inherent in the market -
to enploy nore efficient generation technology. (Note that
the allocation exanpl e provided bel ow i ncl udes a new unit
set-aside with a hybrid input/output distribution nmetric.)

Basis for Determ ni ng Share of All owance Pool

For any allocation option, other than an all owance
auction, it is necessary to establish the primary paraneter
that will be used to determ ne each unit’s share of the
al l omance pool. This paraneter is typically a performance

measur e such as:

. Measured or potential em ssions (in tons ) fromthe
unit;
. Hi storical or current neasured heat input (in nmBtu) of

the unit; or
. Measured or potential production output (in terms of
el ectricity generation and/ or steam energy) of the
unit.
Any of these paraneters nay be used to distribute
al | owances, regardl ess of whether it is a pernmanent or
updat ed system O her factors, such as fuel type or
em ssion rates (e.g., pounds of pollutant per mMmBtu heat
i nput or pounds of pollutant per MMr of power output) may

be used with the above paraneters. As nentioned earlier in
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this discussion of allocation options, the choice of the
paraneter for distributing allowances can influence the
behavi or of affected sources in an updating system
iv. Example allowance allocation system. |ncluded belowis
an exanple (offered for informational guidance) of an
al I ocati on net hodol ogy that includes allowances for new
generation and is admnistratively straightforward. The
met hod i nvol ves i nput-based all ocations for existing fossil
units, with updating to take into account new generation on
a nodified output basis. This methodology is offered as an
exanpl e, as individual States would nake their own choice
regardi ng what type of allocation nethod to adopt for NO,
al | owances.

Initial allocations for existing sources could be nade
for the first control periods at the start of the program on
the basis of heat input. After the first 5 years, the
budget woul d be distributed on an annual basis, taking into
account data from new units.

As new units enter into service and establish a
baseline, they begin to pick up allowances in proportion to
their share of the generation. Allowances allocated to
existing plants slowy decline as their share of total heat
I nput decreases with the entry of new plants. |In this EPA

exanpl e net hodol ogy, existing units as a group would not
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update their heat input. This would elimnate the potenti al
for a generation subsidy (and efficiency |loss) as well as
any potential incentive for less efficient units to generate
nore. This nmethodol ogy woul d al so be easier to inplenent
since it would not require the updating of existing units’
baseline data. Retired units would continue to receive
al l omances indefinitely, thereby creating an incentive to
retire less efficient units.

Through this EPA exanpl e net hodol ogy, new units as a
group would only update their heat input nunbers once - in
the initial baseline period when they start operating. This
woul d elimnate any potential generation subsidy and be
easier to inplenment, since it would not require the
col l ection and processi ng of data needed for regul ar
updat i ng.

The EPA believes that allocating based on heat input
data (rather than output data) for existing units is
desi rabl e because accurate protocols exist for nonitoring
this data and reporting it to EPA, and several years of
certified data are available for nost of the affected
sources. This heat input data for existing units could be
adjusted by nultiplying it by different factors based on
fuel -type, reflecting the inherent higher em ssions of coal-

fired plants. For exanple, factors could be cal cul ated
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based on average historic NoxNO, em ssions rates by fuel
type (i.e., coal, gas and oil) throughout the proposed CAIR
region for the years 1999-2002 at 1.0 for coal, 0.4 for gas
and 0.6 for oil.

However, allocating on the basis of input for new
sources woul d serve to subsidize | ess-efficient new
generation. For a given generation capacity, the nost
efficient unit would have the | owest fuel input or heat
input. Allocating to new units based on heat input may
encourage the building of less efficient units since they
woul d get nore all owances than an efficient, |ower heat
i nput unit. The nodified output approach, as descri bed
bel ow, woul d encourage new, clean generation and woul d not
reward inefficient or higher emtting new units.

Al l owances woul d be allocated to new units on a
“nodi fied output” basis. The new unit’s nodified output
woul d be calculated by multiplying its gross output by a
heat rate conversion factor of 8,000 btu/kW. The 8, 000
bt u/ kWh value for the conversion factor is a md-point
bet ween expected heat-rates for new gas-fired conbined cycle
pl ants, new pul veri zed coal plants, and new | GCC coal plants
(based upon assunptions in EPA s econom ¢ nodeling anal ysis.
See docunentation for |PM at

http://ww. epa. gov/ ai rmar ket s/ epa-i pndattachnment-h. pdf). In
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addition, this would create consistent incentives for
efficient generation (rather than favoring new units with
hi gher heat-rates). For new cogeneration units, their share
of the all owances woul d be cal culated by multiplying (1) the
sum of their electric output and one half of their
equi val ent el ectrical output energy for the unit’s process
steam times (2) 8,000 btu/kWh conversion factor.

Five years after entering the CAIR cap-and-trade
progranms, new units would be incorporated into the
calculations for allocations to all affected units. After 5
years of participating in the cap-and-trade prograns, new
units woul d have an adequate operating baseline of heat
i nput data. The average of the highest 3 years fromthese 5
years woul d be used to cal culate the heat input val ue that
the new unit would use to receive allowances fromthe poo
of allowances for all sources.

In this exanple, only fossil units would be included in
t he updating process. This is admnistratively nore
straightforward and woul d conprise the vast mpjority of
expected new generation. Alternately, all new generating
units could be included in the updating process, which would
provi de incentives for all new generation (such as
renewabl es, hydro, nuclear). To include such non-fossi

units as part of the programwould involve clearly defining
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the entities which could participate (e.g., application
procedures, size requirenments, and boundaries of included
generation, since there is no clear analog to discrete
fossil “units”).

New units that have entered service, but have not yet
establ i shed a baseline output and have not yet started
recei ving all owances through the update, could receive
al | onances each year froma new source set-aside. In this
exanpl e net hodol ogy, EPA has descri bed a new source set-
aside representing 2 percent of the State’s em ssion budget.

Al'l owances in the new source set-aside could be
distributed in a nunber of different ways. For exanple, as
described in today’'s proposed nodel rules, the new source
al | owances could be distributed based on a unit’s
utilization/output and the unit's NSPS rate limtation as
proposed in the C ear Skies Act of 2003. Because the
proposed NSPS rates vary across fuel types, this allocation
nmet hod coul d provi de new plant investors with varying
i ncentives dependi ng upon the fuel type. Wile this set-
asi de woul d hel p new sources relative to a situation with no
set - asi de, because the demand for allowances for future
sources is unknown, it is difficult to know beforehand what
shoul d be the appropriate size of the set-aside pool.

Anot her potential approach for distributing all owances
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froma new source set-aside is using a single em ssions rate
for all new plants and a plant specific utilization or power
output level to calculate allowance allocations for new
units before they begin receiving all owances through the
update. Alternatively, the lower of the NSPS rates for the
respective fuel types and a rate representing the proposed
caps in 2010 and 2015 divided by projected 2010 and 2015
total affected unit generation may be used to cal cul ate
al l omance allocations for new units before they begin
receiving allowances through the update. This alternative
woul d ensure that new sources woul d receive all owances at
the sane rate as that applied to existing sources and no
greater than their proposed NSPS. A State may al so choose
to distribute all owances fromthis set-aside through an
auction, which could be open to anyone or limted (e.qg.,
only new sources could participate). W ask for conment on
t hese various proposals, and for any other alternatives
commenters may wi sh to rai se.

In today’s proposed exanpl e allocation net hodol ogy, new
units woul d begin receiving allowances fromthe set-aside
for the control period imrediately foll ow ng the control
period in which the new unit conmenced comercial operation,

based on the unit’s actual utilization rates for the
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fromthe set-aside to all new units in any given year as a
group. |If there were nore all owances requested than in the
set-aside, allowances would be distributed on a pro rata
basis. Allowance allocations in follow ng years woul d
continue to be based on the prior year’s utilization until
the new unit is considered an existing unit and is all ocated
al | omances through the State’ s updating process. This would
enabl e new units to have a good sense of the anmount of
al l omances they would likely receive - in proportion to
their generation. This nethodol ogy woul d not provide
al l omances to a unit in its first year of operation; however
this nmethodol ogy is straightforward and predictable.

As an alternative, States could distribute a new source
set-aside for a control period based on full utilization
rates. Then, at the end of the year, the actual allowance
al l ocati on woul d be adjusted to account for actual unit
utilization/output, and excess all owances woul d be returned
and redistributed, first taking into account new unit
requests that were not able to be addressed. This was the
exanpl e nmet hodol ogy used in the NoxNO, SIP Call nodel rule.
In inplementing the NOxNO, SIP Call, EPA found this approach
to be conplicated for both the States and the Agency in
i npl ementing the procedure, as well as to the sources as

this approach introduces a higher Ievel of uncertainty in
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the allocation process than may be necessary.

Wth either approach, any unused set-aside all owances
could be redistributed to existing units based on their
exi sting allocations. The EPA is soliciting conment on the
timng and nmethod of allocating allowances fromthe set
asi de in the exanpl e net hodol ogy.

Wil e EPA recognizes States’ flexibility in choosing
their NSxNO, al | ocations nmethod and i s proposing that States
be allowed to determne their own nethod for allocating
al l omances to sources in their State, EPA is also asking for
comment on all aspects of this exanple allocation proposal
and whet her the proposed regul atory | anguage, which codifies
t he above exanple as proposed in today’s SNPR, could reflect
a different approach.

The EPA is also soliciting corment on alternate
al  ocati on net hods.

b. 1Individual unit opt-in. In today’s SNPR, EPA is
soliciting cormment on whether opt-in provisions (i.e.,
provi sions that allow units that otherw se would not be

subj ect to the proposed CAIRto individually elect, or

opt,” to participate in the proposed CAIR cap-and-trade
prograns) should be included in the final CAIR rule.
Furt her, EPA provides and solicits coment on an exanple

opt-in approach that could be included in the final CAIR
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nodel rules. [If opt-in provisions are included in final
nmodel rules, States would not be required to include them
and both States with and without opt-in provisions could
participate in the EPA-managed cap-and-trade prograns.
States that chose to include opt-ins would be required to
adopt EPA' s net hodol ogy for including opt-ins as is.

Description of Potential Opt-lIn Approach

Opt-ins would be restricted to boilers and turbines
that (1) exhaust to a stack or duct, and (2) neet the sane
nmonitoring and reporting requirenents as CAl R affected
units. These requirenents ensure the consistent, rigorous
nonitoring and reporting required to maintain the integrity
of the em ssions cap and trading nmarket. To establish
basel i ne em ssions and operating information, opt-in units
woul d be required to nonitor and report in accordance with
part 75 for a m ninum of one full cal endar year prior to the
unit entering the CAIR trading program |f 3 or nore
consecutive cal endar years of part 75 quality assured
em ssions and heat input data are avail able, then an average
of the nost recent 3 cal endar years would be used to
est abli sh the baseli nes.

If a unit chooses to opt-in, the unit is required to
opt into both the S&2S0O, and NoxNO, cap-and-trade prograns.

By requiring units to opt-in for both SE2S0O and NSxNO
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opt-in units are encouraged to devel op integrated control
strategies. In addition, the burden of including opt-in
units in the cap-and-trade prograns coul d be sonewhat offset
by the benefit of both SE2S0O, and NSxNO, eni ssi on
reducti ons.

Opt-in units woul d be all ocated SE2SO, and NSxNO,
al | onances on a year-by-year basis. The annual updating of
al | ocati ons based upon utilization reduces concerns that
i ndi vidual opt-in units may shift utilization and,
therefore, em ssions, to other, unaffected units. Opt-in
al | ocati ons woul d be based upon (1) an em ssion rate, and
(2) the lesser of the baseline heat-input or the actual heat
i nput nmeasured at the unit for the prior year. For exanple,
the potential SE&2S0O allocation for an opt-in unit could be
calculated by taking (i) the I esser of the unit’s actual
heat-input for the prior year or the unit’s annual average
basel i ne heat input for the nost recent 3 years for which
part 75 quality-assured data are available (or, if 3 years
of such data are not available, the one year prior to opting
into the CAIR prograns) and multiplying it by (ii) the
| esser of the unit’s baseline S&2S0O, em ssions rate, the
nost stringent State or Federal SE&2SO, emissions |imtation
that applies to the unit during the cal ender year prior to

the year in which the unit is being allocated all owances, or
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the em ssion rate representing 50 percent of the unit’s
basel i ne S&2S0, em ssion rate (in | b/mBtu)for the years
2010 through 2014 and 35 percent of the units’s baseline
SER2SO, emission rate (in I b/mBtu) for 2015 and beyond. The
EPA takes comment on this approach and specifically solicits
comment on allocating to opt-in units at a range of 20 to 65
percent bel ow their baseline S&2SO, em ssion rates — the
equi val ent of nultiplying the baseline em ssion rate in the
above equation by 80 to 35 percent of their baseline
em ssions, respectively. The NoxNQ, al |l ocation for an opt-
inunit could be calculated by taking (i) the | esser of the
unit’s actual heat-input for the prior year or the unit’s
annual average baseline heat input for the nbost recent 3
years for which part 75 quality assured data is avail able
or, if 3 years of such data are not avail able, the one year
prior to opting into the CAIR programand nmultiplying it by
(ii) the lesser of the unit’s baseline NSxNO, em ssion rate,
the nost stringent State or Federal NoxNO, em ssions
limtation that applies to the opt-in unit at any tine
during the cal endar year prior to opting into the CAIR
program or 0.15 I b/mBtu for the years 2010 through 2014,
and 0.11 I b/mBtu for the years 2015 and beyond (these rates
are based on the average em ssion rates at which EPA

projects EGUs will be emtting). The EPA is taking coment
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on this approach and specifically solicits coment on
allocating to opt-in units at a range of levels that are 20
to 65 percent bel ow their baseline NExNQ em ssions, where
an em ssions rate of 0.11 | b NoxmBt+uNO/ mBtu i s roughly
equi valent to a 65 percent reduction.

States would need to notify EPA after the end of the
cal endar year in order to allocate SE&2S0O and NOxNO
al l owances to an opt-in unit for the next cal endar year.
Because opt-in allocations woul d be based upon data
devel oped for the previous year, the allocations would be
distributed a few nonths after the beginning of the next
year (e.g., by April 1 of the next year, which would be of
the year for which the all owances are needed for
conpl i ance) .

Non- EGQU boil ers and turbi nes under the NoxNO, SIP Cal
that choose to opt-in to the CAIR cap-and-trade prograns
woul d still be required to neet the NexNO, SIP Call seasonal
NoxNO, |imtations. (The EPA does not have nodeling,
simlar to that for EGUs, that projects that if non-EGUs
nmeet the annual NEXNO, emi ssion limts, they will also neet
the ozone season NoxNQ, emission [imt as well.) This
requi renent would ensure that the NoxNO, SIP Call States
continue to neet their sunmertinme NSxNQ emission |imts and

make progress toward attaining the ozone NAAQS.
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Qopt-in units nust remain in the CAIR programfor at
| east 5 years. This would inprove the cost effectiveness of
i npl enenting the program and woul d avoi d potenti al
incentives for opting in and out of the program An opt-in
unit could withdraw fromthe CAIR programany tinme with the
request being effective on Decenber 31 follow ng the
subm ssion of the request or a subsequent Decenber 31. The
EPA believes that the adm nistrative burden for a permtting
authority in processing a withdrawal effective during a
cal endar year — particularly in ascertaining the disposition
of SE2S0O, and NoxNO, al | owances and in determ ning
conpliance for a partial calendar year — woul d be sufficient
to warrant the prohibition of an effective date of
wi t hdrawal during a cal endar year. Further, EPA believes
that an opt-in unit should not be allowed to wthdraw
retroactively, whether during a cal endar year or at the end
of a prior calendar year. The ability to w thdraw
retroactively could reduce the incentive to conply since an
opt-in unit could sinply withdraw once it projects that it
wi Il not hold enough SE82S0O, and/ or NExNQ, al | onances to
account for its SE2S0O and/ or NoxNO, em ssions for that
cal endar year. At best, under such a scenario, there would
be no benefit fromallowing the opt-in of the unit. Under

an alternate scenario, allowing the unit to “opt out” of the
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program during a cal endar year could result in higher
overal | SE2S0O and/ or NOxNQ, em ssions, since an opt-in unit
could reduce its em ssions during part of the year, sel
some of its allowances, and increase its em ssions after
wi thdrawi ng fromthe program Such increased em ssions
woul d not be accounted for with the requisite surrender of
SE2S0O, and/ or NExNQ, al | owances required under the CAIR cap-
and-trade prograns and could occur outside of a State’s
annual budget for SE&2SO and/or NExNO, The opt-in unit
could, in effect, shift utilization fromthe part of the
year for which it nmust surrender allowances for em ssions to
the part of the year for which em ssions do not require an
al  owance surrender

Opt-in permts would be termnated for any unit that
becones a CAIR-affected unit. This change in regulatory
status for an opt-in unit could occur as a result of a
nodi fication or reconstruction that may take place at the
unit. An opt-in unit that becones a CAIR affected unit
woul d be required to notify the permitting authority within
30 days of the change in regulatory status. The permtting
authority should revise the opt-in permt to reflect the
CAIR permt content requirenents of subparts CC and CCC (for
NoxNO, and SE&2S0O,, respectively), effective as of the date

of the change in status. The SE&2S0O and NoxNO, al | owances
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woul d be deducted or allocated as necessary to ensure that
t he appropriate nunber of allowances are allocated to the
unit consistent with the proposed CAIR trading rules for
each cal endar year after the effective date of the change in
st at us.
4. Structure of Proposed CAIR Model Trading Rules
In order to make the proposed CAIR NExNQ, and SE&2S0,
nodel trading rules as sinple and consi stent as possi bl e,
EPA designed themto parallel the nodel trading rules of the
NoxNO, SIP Call (part 96) and the Federal NoxNO, Budget
Tradi ng Program (part 97). Because EPA i s proposing new
CAl R NoxNQ, and S&2SO, nodel rules — separate fromthe
exi sting nodel rule in part 96 — States can continue to
reference part 96 as they inplenent the NSxNOQ SIP Cal
t hrough 2009. The new CAlI R NoxNQ, and S&2SO, nodel rul es
use the sanme basic structure as part 96 and will allow for
an easier transition to the CAIR rules as States and sources
will already be famliar with the rule |ayout.
Specifically, the nodel rules will be codified as foll ows:
. NoxNO, SIP Call nodel cap-and-trade rule will remain in
part 96 subparts A through J;
. CAl R NoxNOQ, nodel cap-and-trade rule will be created in
part 96 subparts AA through HH,

. CAl R S&2S0, nodel cap-and-trade rule will be created in
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part 96 subparts AAA through HHH
In addition, today’s SNPR wi |l add and reserve subparts
bet ween those proposed in today’s action (i.e., subparts K
through Z, subparts Il through ZZ, and subparts I1l through
ZZ7). Both the CAIR NoxNO, and S&2SO, nodel rules will rely
upon the detailed unit-1level em ssions nonitoring and
reporting procedures of part 75. (Note that proposed
regul ati ons establishing SIP requirenents under the CAIR
i.e., part 51, are discussed in section Ill of today’s
action.) Additionally, section Ill of today’ s SNPR proposes
revisions to part 72 through 77 in order to, anobng other
t hi ngs, harnonize the title IV Acid Rain Progranm s S&2S0
cap-and-trade provisions with those of the proposed CAIR
B. Elements of the Proposed NOxNO, and S62S0O, Model Trading
Rules, Subparts AA through HH and AAA through HHH

This section of today’'s SNPR describes the purpose of
each subpart of the proposed NexNO, and SE&2SO, nodel trading
rules in parallel. The descriptions highlight any
i nprovenents relative to correspondi ng sections in the
existing part 96 (NexNO, SIP Call) and part 97 (Federal
NoxNOQ, Budget Tradi ng Program nodel rules. [In addition,
each subsection notes provisions that have been specifically
adapted for either the CAIR SE2S0O or NoxNO, tradi ng

progr am
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1. Subparts AA and AAA, CAIR NOxNO, and S62S0, Trading
Program Applicability and General Provisions
a. 96.101 and 96.201 purpose.

This section states the reason for the regul ation.

b. 96.102 and 202 Definitions and 96.103 and 96.203
measurements, abbreviations, and acronyms.

Many of the definitions, neasurenents, abbreviations,
and acronyns remai n unchanged fromthose used in 40 CFR
parts 96 and 97, in order to maintain consistency anong
prograns. However, certain terns that are specific to the
CAI R S&2S0, and NoxNO, nodel cap-and-trade rule have been
added and certain other terns have been nodifi ed.

In today’s suppl enental proposal of the nodel SE2S0O
cap-and-trade rul e, EPA has defined CAIR S&2S0O, al | owances
to reflect the SE&2S0O retirement ratios described in section
VIITI.B. 2.f (69 FR 6932) of the January 2004 proposal.
Specifically, the definition established the nunber of title
IV or CAIR SE2S0O, al | owances, by vintage, that nust be
retired to offset one ton of SE&2S0O, em ssi ons.

Specifically, one S&2SO all owance of vintage years 2009 and
earlier authorizes the em ssion of one ton of S&2S0O. Two
SE2SO, al | owances of vintage years 2010 - 2014 aut horize one
ton of SE2SO, em ssion. Three SE&2S0O al |l owances of vintage

years 2015 and beyond aut hori zes the em ssion of one ton of
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SERS0..

In today's SNPR, EPA is clarifying the definition of
cogeneration unit included in the January 2004 proposal .
(This clarification also corrects an error in the January
2004 proposal, where it was erroneously stated that the
definition of a cogeneration facility under the title IV
Acid Rain Programand the NoxNO, SIP Call was based on the
Federal Energy Regul atory Comm ssion's qualifying
cogeneration facility definition.) The EPA proposes to use
a definition of cogeneration unit that is based on the Acid
Rain Program definition of "cogeneration unit" and the
Federal Energy Regul atory Conmm ssion's (FERC) definitions of
"cogeneration unit" and "qualifying cogeneration facility."
The proposed "cogeneration unit" has two elenments. First,

in order to be a "cogeneration unit," a unit nust produce

el ectric energy and useful thermal energy for industrial,
comerci al, heating or cooling purposes, through the
sequential use of original fuel energy. See 40 CFR 72.2 and
18 CFR 292.202(c) ("cogeneration” definition). Second, the
unit nust nmeet the operating and efficiency standards under
18 CFR 292. 205, but applied to all cogeneration units,

i nstead of applying the efficiency standards only to oil -

and gas-fired units as under 18 CFR 292.205. The EPA

bel i eves that applying the operating and efficiency
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standards to all units would be nore consistent with its
fuel -neutral approach throughout this proposed rule. In
addition, not applying the efficiency standards to
coal -fired units would be counter-productive to EPA' s
efforts to reduce SE2S0, and NExNQ, em ssions under this
proposed rul e because of the relatively high S&2S0O and
NOxNO, emi ssions fromcoal -fired units. Thus, under the
second el enent of today's proposed "cogeneration unit”
definition, a topping-cycle cogeneration unit nust neet the
foll ow ng requirenents

The useful thermal energy output of the unit nust be no
| ess than 5 percent of the total energy output during the
12-nmonth period beginning wwth the date the unit first
produces electric energy and any subsequent cal endar year.
The useful power output of the unit plus one-half the useful
thermal energy output, during the 12-nonth period begi nning
with the date the unit first produces electric energy, and
any cal endar year after the year in which the unit first
produces electric energy, must be: (i) no less than 42.5
percent of the total energy input to the unit; or (ii) if
the useful thermal energy output is |less than 15 percent of
the total energy output of the unit, no |l ess than 45 percent
of the total energy input to the unit.

For bottom ng-cycle cogeneration units, the useful
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power output of the unit during the 12-nonth period
beginning with the date the unit first produces electric
energy, and any subsequent cal endar, nust be no | ess than 45
percent of the energy input.
c. 96.104 and 204 Applicability. Today’ s SNPR proposes to
affect fossil fuel-fired boilers and turbines serving an
el ectrical generator with a nanmepl ate capacity exceeding
25MW and produci ng power for sale. Cogeneration units would
be affected if they neet the definition in b. above.
d. 96.105 and 205 Retired unit exemption. This section of
today' s SNPR provi des an exenption fromthe CAl R NoxNQ, and
SE2S0O, tradi ng programrequirenents for retired units so
that retired CAIR units will be free from unnecessary
requirenents (e.g., em ssions nonitoring and reporting).
The EPA proposes an exenption beginning on the day the unit
permanently retires, requiring no notice and comment period
regarding the retirenent. This provision proposes that the
CAlI R Designated Representative (CAIR DR)(i.e., the person
aut hori zed by the owners and operators to make subm ssions
and handl e other matters) submt notification to the
permtting authority of the CAIR unit's retirenent wthin 30
days of the cessation of activity. (Note that the CAIR DR
designation is simlar to the title IV Acid Rain Programns

Desi gnat ed Representative, or “Acid Rain DR " and the NoxN
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SIP Call’s Authorized Account Representative, or “AAR ") In
response, the permtting authority woul d anend the operating
permt in accordance with the exenption and notify EPA of
the unit's status as exenpt. This provision inposes
conditions that all programrequirenents prior to the
exenption are fulfilled and records are kept on site to
verify the non-emtting status of the retired unit. A
retired unit could continue to hold NoxNO, and SE&2SO,
al | owances previously allocated or be all ocated NoxNO, and
SE2S0O, al l owances in the future depending on the allocation
provi sions adopted by the State where the retired unit is
| ocated. The nunber of future year NoXNO, and SE&2S0O
al l owances that a retired unit would be all ocated would be
dependent on the given State's allocation system The
NoxNO, and SE&2S0O, al | owance al | ocations are discussed in
sections IV.A.3.a and IV.B.5 of this SNPR

In order to resunme operation w thout violating program
requirenents (i.e., an exenption requires that the unit's
permt | anguage be changed to reflect that it would not emt
any NoxNO, and SE2S0O, em ssions), the CAIR DR nust submt a
permt application to the permtting authority no | ess than
18 nonths (or less, if so specified by the applicable State
permtting regulations) prior to the date on which the unit

Is to resune operation, to allow the permtting authority
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time to review and approve the application for the unit's
re-entry into the program |If a retired unit resunes
operation, EPA proposes to automatically term nate the
exenption under this part.
e. 96.106 and 96.206 Standard requirements. Today's SNPR
delineates the standard requirenments that CAIR units and
their owners, operators, and CAIR DRs must neet under the
CAI R NoxNQ, and S&2S0O, cap-and-trade program This
provi sion sets forth references to other portions of the
cap-and-trade rule for the full range of program
requi renents: permts, nonitoring, NoxNO, and SE2S0O
em ssions limtations, excess em ssions, recordkeeping and
reporting, liability, and effect on other authorities. For
exanple, the permtting, nonitoring, and em ssions limt
requi renments are di scussed in general and the rel evant
sections of the cap-and-trade rule are cited. The liability
provi sions state that the requirenments of the trading
program nust be net, and any knowi ng viol ations or false
statenents are subject to enforcenment under the applicable
State or Federal law. Violations and the associ ated
liability are established on a facility-w de basis. The
provi sion addressing the effect on other authorities
establishes that no provision of the trading program can be

construed to exenpt the owners or operators of a CAIR source
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fromconpliance with any other provision of the applicable
SIP, any federally enforceable permt, or the CAA This
provi sion ensures, for exanple, that a State may set a
bi ndi ng source-specific NoxNQ, and S&2SO, |imtation and,
regardl ess of how many all owances a CAIR source hol ds under
the trading program the emssions limt established in the
SI P cannot be vi ol at ed.

Automati c penalties for non-conpliance have been key to
the success of the title IV and the NexNO, SIP Call’s cap-
and-trade prograns and are an inportant feature of the
proposed CAIR nodel rules as well. Sinple, transparent,
automatic penalties avoid litigation, which can be costly
for both the air authorities and the sources, for nost non-
conpliance instances. For severe non-conpliance, the air
authorities retain the right to pursue civil actions.
£f. 96.107 and 207 Computation of time. This section
clarifies howto determ ne the deadlines referenced in the
proposal . For exanple, deadlines falling on a weekend or
hol i day are extended to the next business day. These are
the sane conputation-of-tine provisions as are in the
regulation for the title IV and the NoxNOQ, SI P Cal
em ssions tradi ng prograns.

2. Subparts BB and BBB, CAIR Designated Representative for
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Sections 96.108 and 96. 208 of today’ s SNPR establish
procedures for appealing the decisions of the Adm nistrator
regardi ng the nodel cap-and-trade rules in part 78. Part 78
al so includes adm nistrative appeal procedures for the Acid
Rai n Program and t he Federal NoxNO, Budget Tradi ng Program
Today’ s SNPR revises part 78 to nake these procedures
applicable to the CAIR NoxNQ, and S&2S0O, tradi ng prograns as
wel | .

Sections 96.110 through 96. 114 and 96. 210 and 96. 214 of
today's proposed CAI R NoxNO, and SE2S0O, cap-and-trade
prograns rul e establish the process for certifying the CAIR
DR and describe his or her duties. Patterned after the
roles and responsibilities of the title IV Acid Rain
Progranmis DR, a CAIR DR is the individual authorized to
represent the owners and operators of each CAI R NoxNO, and
SE2SO, unit at a CAIR source (i.e., a facility that includes
at | east one CAIR affected unit) in nmatters pertaining to
the CAIR cap-and-trade prograns. Because the CAIR DR
represents the owners and operators of all the CAI R NSxNC
and SE&2S0O, units at a CAIR source, the CAIR DR nmust certify
that he or she was sel ected by an agreenent binding on al
such owners and operators and is authorized to act on their
behal f. The CAIR DR s responsibilities include: the

subm ssion of permt applications to the permtting
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aut hority, subm ssion of nonitoring plans and certification
applications, holding and transferring CAIR all owances, and
subni ssion of em ssions data. The rule proposes that each
CAI R source have one DR that is responsible for both the
NoNQ, and SE&2S0O, cap-and-trade program requirenents.
Additionally, the rule proposes to require that the CAIR DR
be the sane individual as the title IV Acid Rain Programs
Desi gnated Representative (Acid Rain DR) at each source.
These requirenents will ensure that one individual is
responsi ble for all matters pertaining to the CAIR as wel |
as significantly reduce the burden on the data systens used
In the admnistration of the cap-and-trade prograns.

The EPA recogni zes that the CAIR DR cannot al ways be
available to performhis or her duties. Therefore, the rule
proposes to allow for the appoi ntnent of one alternate CAIR
DR for a CAIR source. The alternate CAIR DR woul d have the
sane authority and responsibilities as the CAIR DR
Therefore, unless expressly provided to the contrary,
whenever the term "CAIR Designated Representative"” is used
in the rule, it should be read to apply to the alternate
CAIR DR as well. Wile the alternate CAIR DR woul d have
full authority to act on behalf of the CAIR DR al
correspondence from EPA, including reports, would be sent

only to the CAR DR It should be noted that additional
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flexibility is provided within the electronic data systens
t hat EPA uses to adm nister the program Wthin these
systens the CAIR DR may assign “agents” to perform specific
tasks on his or her behalf, such as subm ssion of allowance
transfers and el ectronic data reports.

Today's SNPR requires the conpl etion and subm ssion of
the Certificate of Representation in order to certify a CAIR
DR for a CAIR source and all CAIR NoxNQ, and S&2S0O, units at
the source. There would be one standard form (the
Certificate of Representation [DR form) which would be
submtted by sources to EPA. The DR form woul d i ncl ude
identifying information for the source, the CAIR DR and the
alternate CAIR DR, if applicable; the nanme of every owner
and operator of the source and each CAIR unit at the source;
and certification | anguage and signature of the CAIR DR and
alternate, if applicable. The EPA would design this formto
al so include the Acid Rain DR certifications, and the CAIR
DR woul d i ndicate which units at the source are included in
whi ch prograns. This formcan al so be conpl eted and
subnmitted electronically. Upon receipt of a conplete DR
form EPA would establish a conpliance account for each
source in the systens used to track SE2S0O, and NOxNO,
al | onances.

In order to change the CAIR DR, alternate CAIR DR, or
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list of owners and operators, EPA is proposing that a new
conpl ete account certificate of representation be submtted.
The EPA believes the CAIR DR requirenents afford the
regul ated community with flexibility, while ensuring source
accountability and sinplifying the adm nistration of the
cap-and-trade program
3. Subparts CC and CCC, CAIR Permits
a. 96.120 and 96.220 General CAIR NO6xNO, and S62SO,
trading program permit requirements. The EPA has attenpted
to mnimze the nunber of new procedural requirenents for
CAIR permtting and to defer, whenever possible, to the
permtting prograns already established by the permtting
authority. The proposed CAIR tradi ng programregul ations
assune that the CAIR permt would be a portion of a
federally enforceable permt issued to the CAIR source and
admi ni stered through permtting vehicles such as operating
permts prograns established under title V of the CAA and 40
CFR part 70. GCenerally, the permts regulations promnul gated
by the permitting authority cover: permt application,
permt application shield, permt duration, permt shield,
permt issuance, permt revision and reopening, public
participation, and State and EPA review. The proposed CAIR
tradi ng programpernt regul ations generally require use of

t he procedures under these other regul ations and add sone
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requi renents such as CAIR permt application subm ssion and
renewal deadlines, CAIR permt application information
requi renents and pernmt content, and the term“CAIR permt”.
The term"CAIR permt" throughout this preanble and the CAIR
tradi ng programregul ations therefore refers to the CAIR
tradi ng program portion of the pernmt issued by the
permtting authority to a CAIR source.
b. 96.121 and 96.221 Submission requirements for CAIR
NOxNO, and S©62S0, permit applications. The proposed rule
sets the initial CAIR permt application deadlines for units
in operation before January 1, 2007 so that the permts wll
be issued by January 1, 2010. January 1, 2010 is the
begi nning of the first control period for the CAlR cap-and-
trade program and therefore also the date by which initial
CAIR permts for existing units should be effective.
Appl i cation subm ssion deadlines are based on the permtting
authority's title V permtting regulations. For instance,
if a permtting authority's permtting regulations all owed
12 nmonths for final action by the permtting authority on a
permt application, the application deadline wuuld be the
| ater of January 1, 2009 (12 nonths prior to January 1,
2010) or 12 nonths before the unit conmences operation. The
sane principle applies to CAIR units comrenci ng operation on

or after January 1, 2007, except that the application
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subm ssion deadline is the later of the date the CAIR unit
comences operation or January 1, 2010. The CAIR permt
renewal application deadlines are the sane as those that
apply to permit renewal applications in general for sources
under Title V. For instance, if a permtting authority
requi res subm ssion of a Title V permt renewal application
by a date which is 12 nonths in advance of a title V
permt's expiration, the sane date would al so apply to the
CAIR permt application.
c. Sections 96.122 and 96.222—, Information requirements
for CAIR permit applications and_S§§ 96.123 and 96.223 CAIR
permit contents and term. The CAIR cap-and-trade program
requires that a CAIR permt application properly identify
the source and include the standard requirenents under
proposed sections_8§8 96.121 and 96.221. The CAIR cap-and-
trade program permt application should include all elenents
of the program (including the standard requirenents). Such
an approach allows the permtting authority to incorporate
virtually all of the applicable CAIR cap-and-trade program
requirenents into a CAIR permt by including as part of such
permt the CAIR permt application submtted by the source.
Directly incorporating the CAIR permt application into the
CAIR permt and, thus, into the source's operating permt or

the overarching permt mnimzes the adm nistrative burden
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on the permtting authority of including the CAI R cap-and-
trade program applicable requirenents. The permtting
authority may revise the termof the CAIR pernit as
necessary to facilitate coordination of the renewal with the
i ssuance, revision, or renewal of the sources title V
permt.
d. Sections 96.124 and 96.224—, CAIR permit revisions. For
revisions to the CAIR permt, the CAIR tradi ng program again
defers to the regul ati ons addressing permts revisions
promul gated by the permtting authority under title V and 40
CFR part 70 or 71. The proposal also provides that the
al l ocation, transfer, or deduction of allowances is
automatically incorporated in the CAIR permt, and does not
require a permt revision or reopening by the pernmtting
authority. The CAIR permt nust, however, expressly state
t hat each source nust hold enough all owances to account for
em ssions by the allowance transfer deadline for each
control period. The EPA believes that requiring the
permtting authority to revise or reopen a CAIR permt each
time a CAIR all owance allocation, transfer, or deduction is
made woul d be burdensonme and unnecessary.
4. Subpart DD and DDD, CAIR Compliance Certification

Sections 96.130 through 96. 131 and 96. 230 t hrough

96. 231 are reserved. The NExNQ, and SE&2S0O, cap-and-trade
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prograns in today’'s SNPR do not include the requirenent for
the source to submt a conpliance certification report. The
requi renents are unnecessary because these sources already
certify conpliance with the em ssions nonitoring and
reporting requirements when they submt their quarterly
em ssions data. |In addition, these sources will submt
conpliance certifications under title V for all CAA
requirenents, including the CAIR, NoxNQ, SIP Call, and Acid
Rai n tradi ng prograns.
5. Subpart EE and EEE, CAIR NOxNO, and S62S0, Allowance
Allocations.

Sections 96.140 through 96. 142 of today’ s SNPR propose
both required provisions (i.e., State-by-State NONO
em ssions budgets and the timng for States to report unit-
by-unit NExNO, al l ocations) as well as the exanple
al | ocati on approach, provided as an illustration.
Specifically, sections 96.140 and 96. 240 propose the State-
by- St at e NESxNQ, em ssi on budgets that nmay be all ocated by
the State. Section 96.141 proposes el enents of the NSxNQ
al l ocation systens that States are required to include
(i.e., a 3 year mninum for advanced notification by the
State of allocations and the annual timng of submtting to

EPA the updated, unit-by-unit allocations) in order to
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participating in the EPA-managed cap-and-trade program
Section 96. 142 proposes provisions that would inplenent the
exanpl e approach for the NSxNO, cap-and-trade program —
di scussed in detail in above, including procedures for
creating a new unit set-aside and incorporating new units
into a permanent all ocati on.

Sections 96. 240 through 242, pertaining to the CAIR
SE2S0O, cap-and-trade program are reserved. The title IV
SE2S0O, al | owance al l ocati on provisions of the CAA remain in
effect. Should the final CAIR program make CAl R S&2S0O,
al  ownances available to the States, EPA would include
requirenents for a 3 year mninmumfor advanced notification
for unit-by-unit allocations that would be simlar to those

proposed for NExNQ, all ocations in today' s action.

6. Subpart FF and FFF, CAIR NO6xNO, and S62S0, Allowance
Tracking Systems.

a. Overview of tracking system. Sections 96.150 through
96. 157 and 96. 250 t hrough 96. 257 of today's proposed nodel
rul e cover the systemto track CAIR NoxNO, and SE&2S0O

al l onances. The proposed rule is intended to make use of
the all owance tracki ng systens devel oped for the NExNO, SI P
Call and Acid Rain Program wth some nodifications. Such
an approach would help to allow the integration of the CAIR

NoxNO, and SE&2S0O, cap-and-trade progranms with the existing
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cap-and-trade progranms under the NexNO, SIP Call and Acid
Rain Program It would also save industry and gover nnment
the tinme and resources necessary to devel op new tracking
syst ens.

The current automated systenms will be used to track
CAIR NoxNO, and SE&2S0O, al | owances hel d by CAIR sources
under the CAIR NExNO, and SE2S0O, cap-and-trade prograns, as
wel | as those all owances hel d by other organi zations or
i ndividuals. Specifically, the systens would track the
al l ocation of all CAIR NoxNQ, and S&2S0O, al | owances,
hol di ngs of CAI R NoxNO, and SE&2S0O, al | owances in accounts,
deduction of CAIR NexNO, and SE&2S0O, al | owances for
conpl i ance purposes, and transfers between accounts. The
primary role of the tracking systemis to provide an
efficient, transparent, and automated neans of nonitoring
conpliance wth the CAIR NoxNQ, and S&2S0O, cap-and-trade
prograns. It would also provide the allowance market with a
record of ownership of allowances, dates of allowance
transfers, buyer and seller information, and the serial
nunbers of all owances transferred.

The EPA is proposing that the tracking systemcontain
two primary types of accounts: conpliance accounts and

general accounts. The EPA is proposing that conpliance
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source with one or nore CAIR units, upon receipt of the
Certificate of Representation form Ceneral accounts are
created for any organi zation or individual upon receipt of a
General Account Information form
b. Establishment of accounts.
i. Compliance accounts. The EPA is proposing to require
source-l evel accounts for conpliance with the CAI R NoxNO,
and SE&2S0O, cap-and-trade progranms. The EPA' s experience in
conducting conpliance determ nations (reconciliation) for
the Acid Rain cap-and-trade programat strictly the unit
| evel indicates that there is the potential for affected
facilities to be subject to nonetary penalties sinply for
having too few al |l owances in one unit account at a source
when there are plenty of avail able all owances at anot her
unit account at the sane source. This anpbunts to a nonetary
penalty, potentially large, for an accounting error that has
no significant environnmental effect. In developing the
conpl i ance procedures for the NoxNO, SIP Call cap-and-trade
progranms, this was taken into consideration and overdraft
accounts were introduced to provide sone flexibility in
managi ng al |l omances at a source. However, both EPA and the
regul ated community find that, in practice, overdraft
accounts and their use can be quite conplicated and do not

significantly reduce the burden of unit-Ilevel accounting.
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Therefore, EPA is proposing conpliance accounts be
established at the source level. This will significantly
reduce the accounting burden for both EPA and the regul ated
comunity wi thout causing any environmental consequences.
The source-1level accounts would be identified by a account
nunber incorporating the source's Ofice of Regulatory
I nformation Systemis (ORI'S) code or facility identification
nunber.

Today’ s SNPR al so nodifies the Acid Rain Program
regul ations to provide for source-level conpliance. This
will facilitate the interaction of the Acid Rain Program and
t he CAIR cap-and-trade prograns.
ii. General accounts. Today's proposed nodel rules all ow
any person or group to open a general account. These
accounts would be identified by the "9999" that would
conpose the first four digits of the account nunber. Unlike
conpliance accounts, general accounts cannot be used for
conpl i ance but can be used for holding or trading NSxNO, or
SE2S0O, al | owances (e.g., by allowance brokers or owners of
mul tiple CAIR NEXNO, or S&2S0O, units or sources). Ceneral
accounts are currently used for both SE&2SO, all owances in
the Acid Rain Program and NoxNQ, al | owances in the NOxNO
SIP Call cap-and-trade program

To open a general account, a person or group nust
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conpl ete the standard General Account Information form
which is simlar to the Certificate of Representation that
precedes the opening of a conpliance account. The form nust
i nclude the nane of a natural person who would serve as the
NONOQ, or SE2S0O, Aut hori zed Account Representative (AAR).
The formwould include identifying information for the AAR
and alternate AAR (if applicable); the organization nanme and
type, if applicable; the names of all parties with an
ownership interest with the respect to the NSxNQ, or SO,
al l omances in the account; and certification | anguage and
signatures of the NExNO, or S&2SO AAR and alternate, if
appl i cabl e.

Revi sions to information regarding an exi sting general
account are nade by subnitting a new General Account
| nformati on form which would be sent to EPA in all cases,
whether the formis used to open a new account, or revise
information on an existing one. The EPA would notify the
NoNO, or SE2SO, AAR cited on the application of the
establishment of his or her general account or of the
regi stration of requested changes.
c. Recordation of allowance allocations. The NOXNC
all ocations for existing units for the first 5 years (2010 -
2014), as prescribed by each State, would be recorded into

the CAIR NoxNO, (source-I|evel) conpliance accounts prior to
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the first control period in 2010. Prior to the second
control period, in 2011, and each year thereafter, NSxNQ
all ocations for the new fifth sixth year, as prescribed by
each State, would be recorded in each conpliance account
(e.g., in 2011, year 2016 NoxNO, al | owances woul d be
al | ocat ed).

Title I'V S&2S0O, al |l owances are all ocated and recorded
under the Acid Rain Programso this section of the CAIR
SE2S0O, nodel cap-and-trade rules is reserved. Should the
final CAIR rul e make CAIR SE&2S0O, al | owances available to
States, requirenments for the recordation of CAIR SE2S0O
al  owances would be simlar to those proposed for NS<NO
all ocations in today’s action.

d. Compliance. Once a control period has ended (i.e.,
Decenber 31st) CAIR NoxNQ, and S&2SO, sources woul d have a
wi ndow of opportunity (i.e., until the allowance transfer
deadl i ne of m dnight on March 1 followi ng the contro
period) to evaluate their reported em ssions and obtain any
addi ti onal NExNO, or S&2SO, al | owances they may need to
cover the em ssions during the year.

NoxNO,: the conpliance requirenment would be to hold
one NExXNO, al | owance for each ton of NOxNQ, em ssions at
each CAIR unit at the source. For each ton of NSxNOQ

em ssions for which the source does not hold an all owance,
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t he excess em ssions of fset would be a deduction of 3 NExNO
al  ownances allocated for the year after the year in which
t he excess em ssions occur.

SE2S0O,: the conpliance requirenment woul d depend upon
the vintage of the S&2S0O al |l owance being submitted for
conpliance. For allowances with vintage years of 2009 and
earlier, one S&2S0O, all owance nmust be held for each ton of
SE2SO, em ssions. For allowances for vintage years 2010 -
2014, a source must hold 2 allowances of these vintages for
each ton of SE&2SO, em ssions. A source nust hold 3 S&2S0O
al | owances of vintage years 2015 and beyond for each ton of
SE2S0O, em ssions at the source. For each ton of S&2S0O
em ssions for which the source does not hold the requisite
nunber of SE2S0O, al | owances, the excess eni ssions offset
woul d deduct three tinmes the nunber of SE&2S0O al | owances
required for the sources em ssions for the vintage year
i medi ately followi ng the year in which the excess em ssions
occurred. This would result in six 2010 - 2014 vintage year
al | onances and ni ne 2015 and beyond year all owances, since
two 2010 - 2014 all owances or three 2015 and beyond
al | omances authorize one tone of SE&2S0O, eni ssi ons.

The EPA believes that it is inportant to include this

automati c of fset deducti on because it ensures that

non-conpliance with the NexNO, and SE2S0O, em ssi on
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[imtations of this part is a nore expensive option than
controlling em ssions. The EPA required an automatic
deduction of 3-for-1 in the NoxNQ, SIP Call, and is taking
comment on the ratios used in the proposed nodel rules. The
automatic offset provisions do not limt the ability of the
permtting authority or EPA to take enforcenent action under
State | aw or the CAA

In the Acid Rain Program one S&2SO al |l owance nust be
hel d for each ton of SE&2S0O, em ssions. As discussed above,
one, two, or three SE&2S0O all owances nust be held for each
ton of em ssions, depending on the year for which the
al l onances were allocated. Consequently, non-conpliance
wi th the all owance-hol ding requirenment in the CAIR SE2S0
cap-and-trade program woul d not necessarily mean non-
conpliance with the all owance-hol ding requirenent in the
Acid Rain Program Therefore, it is necessary to ensure
that conpliance with the Acid Rain Program all owance- hol di ng
requi renents i s assessed independently fromthe CAIR
requi renents. The EPA is proposing a detailed all owance
deduction order for each CAIR unit at each CAIR source where
one all owance for each ton of em ssions is deducted first
(satisfying the Acid Rain requirenent) and then the
addi tional allowances are deducted to conplete the CAIR

SE2S0, requi renent.
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e. Banking. Banking is the retention of unused all owances
fromone control period for use in a later control period.
Banki ng all ows sources to create reductions beyond required
| evel s and "bank" the unused all owances for use later. The
EPA is proposing that banking of allowances after the start
of the CAIR NoxNQ, and S&2S0O, cap-and-trade prograns be
allowed with no restriction. Banking after a programstarts
and the budget is inposed allows sources to retain any
al | omances not surrendered for conpliance at the end of each
control period. Once the CAIR cap-and-trade program budgets
are in place, sources nay over-control for one or nore years
and withdraw fromthe bank in one or nore later years. This
type of banking provides the follow ng advant ages:
encour ages early reductions, stinulates the market, and
provides flexibility to sources, while also potentially
causi ng NoxNO, or SE&2S0O, eni ssions in sone control periods

to be greater than the all owances all ocated for those years.

Al'l owi ng unrestricted banking is consistent with the
current Acid Rain Programfor SE2S0O. The NexNO, SI P Cal
cap-and-trade program however, has sone restrictions on the
use of banked al |l owances, a procedure called flow control.

Fl ow control was first used in the OIC NoxNO, cap-and-trade

program and was carried over into the NoxNOQ, SIP Call cap-
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and-trade program The flow control provisions were
desi gned to di scourage extensive use of banked all owances in
a particular ozone season. Flow control establishes a 2-to-
1 discount ratio on the use of banked al |l owances above a
certain level. The discount ratio applies after the total
nunber of banked all owances fromall sources exceeds 10
percent of the regi onwi de NSxNO, emi ssions budget. Flow
control is a very conplicated procedure to explain,
understand, and inplenent. The experience in the OIC cap-
and-trade programillustrated that flow control can cause
al | onance market conplexity and confusion for the regul ated
comunity by stratifying the all owance market by vintages
(i.e., the year for which the allowances are all ocated),
maki ng banked al | owances | ess val uable, and potentially
i ncreasing the cost of conpliance. |In addition to these
negative effects, it remains difficult to ascertain an
environnmental benefit. The EPA is proposing to not use flow
control in order to keep conpliance with the CAI R cap-and-
trade prograns as sinple and easy as possible.

7. Subparts GG and GGG, CAIR NOExNO, and S62S0, Allowance
Transfers

The EPA is proposing that once a NoxNO, or SE&2SO, DR or
AAR i s appointed and an account is established, NoxNO, or

SE2S0O, al | owances can be transferred to or fromthe accounts
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with the subm ssion of allowance transfer information
either on-line or through the use of an All owance Transfer
form Transfers can occur between any accounts at any tine
of year with one exception: transfers of current and past
year allowances into and out of conpliance accounts are
prohi bited after the all owance transfer deadline (March 1
foll ow ng each control period) until EPA conpletes the
annual reconciliation process by deducting the necessary
al | owances.

For those electing not to transfer allowances on-1i ne,
t here woul d be one standard NExNQ, and one standard S&2S0O,
Al'l owance Transfer form This formwould be submtted to
the EPA in all cases. The formwould generally include:
the transferor and transferee all owance account nunbers; the
transferor's printed nane, phone nunber, signature, and date
of signature; and a list of allowances to be transferred, by
serial nunber.
8. Subparts HH and HHH, CAIR NOxNO, and S62S0O, Monitoring
and Reporting

Cl ear, rigorous, and transparent nonitoring and
reporting of all em ssions are the basis for hol ding sources
accountable for their em ssions and are essential to the
success of any cap-and-trade program Consi stent and

accur ate neasurenent of em ssions ensures that each
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al l omance actually represents one ton of em ssions and that
one ton of reported em ssions fromone source i s equival ent
to one ton of reported em ssions from anot her source.
Simlarly, such neasurenent of em ssions ensures that each
singl e all owance (or group of S&2S0O, al |l owances, dependi ng
upon the SE&2S0O, al | owance vi ntage) represents one ton of
em ssions, regardless of the source for which it is nmeasured
and reported. This establishes the integrity of each
al  owance, which instills confidence in the underlying
mar ket nmechani sns that are central to providing sources with
flexibility in achieving conpliance. Gven the variability
in the type, operation, and fuel m x of sources in the
proposed CAI R NoxNO, and S&2S0O, cap-and-trade prograns, EPA
bel i eves that em ssions nust be nonitored continuously in
order to ensure the precision, reliability, accuracy, and
tinmeliness of em ssions data that support a cap-and-trade
program As proposed, part 96 subpart HH for NExNO, and
subpart HHH for SE&2S0O, establish nonitoring and reporting
requi renents for CAIR sources. These subparts reference the
rel evant sections of part 75 where the specific procedures
and requirenments for neasuring and reporting NSxNQ, and
SE2SO, nmass em ssions are found. These subparts are nodel ed
after subpart H of part 96.

Part 75 was originally devel oped for the Acid Rain
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Program The Acid Rain Program as established by Congress
in the 1990 Anendnents to the Act, requires the use of
continuous em ssions nonitoring systems (CEMS) or an
alternative nonitoring systemthat is denonstrated to
provide information with the sane precision, reliability,
accuracy, and tineliness as a CEMS. The EPA believes that
the use of CEM5 is a critical part of ensuring the
ef fectiveness of regional cap-and-trade prograns. In
i npl ementing the Acid Rain Program as well as the NoxNO,
SIP Call Trading Program EPA has allowed alternatives to
CEMS only where the total of the em ssions contributed by
specified categories of affected sources iS de minimis in
conparison to the em ssions cap for the program or where an
alternative nonitoring system has been denonstrated,
according to specified criteria, to neet the standard
Congress set. Provisions for nonitoring and reporting
NoNO, nass em ssions were added to Acid Rain Program
nmet hodol ogi es for both the OTC NSxNOQ, Budget Program and for
the NOxNQ, SIP Call. As a result, several alternative
nmoni t ori ng nmet hodol ogi es exi st for qualifying sources to
use. For exanple, there is a S&2S0O, em ssions data protocol
that allows gas- or oil-fired units to use fuel sanpling
techni ques along with fuel flow netering to quantify

em ssions. (See part 75, appendix D.) There is also a
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NOxNOQ, estimati on net hodol ogy for certain infrequently used
gas- or oil-fired units that can be found in part 75,
appendi x E. There are also optional em ssions cal cul ation
procedures for gas- or oil-fired sources emtting no nore
than 25 tons of S&2S0O, annually or |ess than 100 tons of
NoxNQ, annual |y which allow the use of conservative em ssion
factors to estimate enmissions. (See §#58 75.19.) Al of
the existing part 75 nonitoring nethodologies will be
avai l able to CAIR sources as applicable.

Sources subject to the CAIR nmust nonitor and report
NoxNO, and SE&2S0O, mass em ssions year round. The majority
of CAIR sources are nmeasuring and reporting S&2S0O nass
em ssions year round under the Acid Rain Program
Therefore, these sources will have little or no changes to
make to their nonitoring and reporting efforts under the
CAIR  Most CAIR sources are also reporting NexNO, nmass
em ssions year round under the NexNO, SIP Call. The CAIR-
affected Acid Rain sources that are located in States that
are not affected by the NoxNO, SIP Call currently neasure
and report NExNO, em ssion rates year round, but do not
currently report NoXNO, mass eni ssions. These sources will
need to nodify only their reporting practices in order to
conply with the proposed CAIR nonitoring and reporting

requi renents. Today's SNPR is designed to be as consi stent
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as possible with existing requirenents in order to mnimze
the inpact on CAIR sources of the nonitoring and reporting
requi renents, while naintaining the integrity of the cap-
and-trade prograns.

The requirement to nonitor and the associ ated
moni toring deadlines are found in §96§8 96.170 for NexNQ, and
§968 96. 270 for SE2S0, for the CAIR tradi ng prograns and
require continuous neasurenent of SE2SO, and NSxNO,
em ssions by all existing affected sources by January 1,
2009 using part 75 certified nonitoring nethodol ogi es. New
sour ces have separate deadli nes based upon the date of
comencenent of operation, consistent with the Acid Rain
Program

The quality assurance (QA) requirenents for the Acid
Rai n Programthat were mandat ed by Congress under the CAA
have been codified in appendices A and B of part 75. Part
75 specifies that each CEMS nmust undergo rigorous initial
certification testing and periodic quality assurance testing
thereafter, including the use of relative accuracy test
audits (RATAs) and daily calibrations. A standard set of
data validation rules apply to all of the nonitoring
nmet hodol ogi es. These stringent requirenments result in an
accurate accounting of the nmass em ssions fromeach affected

source and provide pronpt feedback if the nonitoring system
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is not operating properly. 1In addition, when the CEMS is
not operating properly, standard substitute data procedures
are applied and result in a conservative estinate of
em ssions for the period involved. This ensures a |evel
pl aying field anong the regul ated sources with consi stent
accounting for every ton of em ssions and al so provides an
incentive to keep the nonitoring systemproperly up to date
with QA requirenments. The NoxNQ, SIP Call tradi ng program
al so requires part 75 QA procedures. The EPA proposes to
require the sane QA procedures (as applied to an entire
year, not just the ozone season) for the CAIR program
Initial certification or recertification is required as
specified in seet+ens88 96. 171 and 96.271. Recogni zi ng t hat
many of the CAIR units are already nonitoring NoxNO, or
SE2SO, (sonetines both) under part 75 through existing
prograns, subparts HH and HHH al | ow conti nued use of
previously certified CEMS when appropriate rather than
automatically requiring recertification. Requirenments for
reporting data when the nonitors do not neet QA
specifications are found in seet+ens88 96.172 and 96. 272.

Sections 96.174 and 96. 274 specify reporting
requi rements, which include general requirenents, nonitoring
pl an reporting, certification applications, quarterly

em ssions and operations reports, and conpliance
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certifications. The EPA proposes to require year-round
reporting of em ssions and nonitoring data from each
affected unit. As required for the Acid Rain Program and
the NoxNQ, SIP Call trading programs, quarterly enissions
reports nust be submitted to EPA electronically on a
quarterly basis and in a format specified by the Agency
usi ng EPA-provi ded software. Many affected sources are
al ready reporting some or all of this data to EPA under
either the Acid Rain Programor the NoxNQ, SIP Call trading
program and can continue to report that data along with any
additional data that may be required by this program The
EPA has found centralized reporting to be necessary to
ensure consi stent review, checking, and posting of the
em ssions and nonitoring data for all affected sources,
which contributes to the integrity, efficiency, and
transparency of the trading program Another inportant
feature is that sources regul ated under the Acid Rain
Program NoxNOQ, SIP Call, or the CAIR NoxNO, and S&2SO, cap-
and-trade prograns nust use the sane reporting format and
submt only one report with all of the information required
for all of the applicable prograns. Thus, if the sane data
is needed for nmultiple prograns, the source needs to report
it only once in the formof one conprehensive report.

Consistent wwth the current nonitoring and reporting
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requirenments in part 75 for the Acid Rain and the NExNO, SI P
Cal | prograns, the proposed rule would allow sources, §96§
96.175 of subpart HH of part 96 and under §968 96. 275 of
subpart HHH of part 96, to petition for an alternative to
any of the specified nonitoring requirenents in the rule.
These provisions provide sources with the flexibility to
petition to use an alternative nonitoring system under
subpart E of part 75 or variations of the standard
nmoni toring requirenents as long as the requirenents of
exi sting §#58 75.66 are net.

Sections 96.176 and 96. 276 require heat input data to
be nmeasured and reported regardl ess of the type of
nonitoring system
V. Clarifications to January 30, 2004 Proposal

This section provides clarifications to the January
2004 proposal where the preanble | anguage provided in the
publ i shed proposal was unclear, inconplete, inadvertently
omtted, or inadvertently incorrect. Unless otherw se

i ndicated, all references to the Federal Reqgister — 69 FR

4566- 4650 — are to the proposed Interstate Air Quality Rule.
A. Scope of the Proposed Action

On 69 FR 4633 colunmm 1, EPA discussed the NoxNO, cap-
and-trade program Under the heading “States Qutside the

Proposed Region with Existing Regional NoxNO, Cap-and-trade
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Progranms”, EPA mi stakenly identified Massachusetts in the
list of States that participate in existing NoxNO, tradi ng
markets that would not be affected by the proposed rules.
Massachusetts should be deleted fromthat |ist because it
woul d be affected by the proposed rules.

In the January 2004 proposal, we discussed regional
control requirenents and budgets based on a show ng of
"significant contribution"” by upwi nd States to nonattai nnent
in other States. (69 FR at—4631-1334611-4613). CAA section
110(a)(2) (D), which provides the authority for the proposal,
states anong other things that SIPs nust contain adequate
provi sions prohibiting, consistent with the CAA sources or
ot her types of em ssions activity within a State from
emtting pollutants in anmounts that will "contribute
significantly to nonattainnent in, or interfere with
mai nt enance by, any other State with respect to” the NAAGS.

Thus, CAA section 110(a)(2)(D) requires that States
prohi bit em ssions that contribute significantly to downw nd
nonattai nnent. In the January 2004 proposal, we discussed
both the air quality conponent and the cost-effectiveness
conponent of the "contribute significantly” determ nation.
The EPA has interpreted CAA section 110(a)(2)(D) to require
that States reduce em ssions by specified anbunts, and has

based those amobunts on the availability of highly cost-
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effective controls for certain source categories. Follow ng
this interpretation, EPA based the January 2004 proposal on
the availability of highly cost-effective reductions of
SE2S0O, and NexNO, from EGUs in States that neet EPA' s
proposed inclusion criteria.

W noted in the January 2004 proposal, with respect to
the cost-effectiveness conponent, that one factor we
consider in determning cost effectiveness is the
i dentification of source categories which emt relatively
| arge anobunts of the relevant em ssions. W noted that this
elenment is particularly inportant in a case such as the
proposed CAIR where the Federal governnent is proposing a
mul ti-State regional approach to reducing transported
pol lution. (69 FR 4611).

One approach cited in the January 2004 proposal for
ensuring that both the air quality conponent and the cost
ef fectiveness conponent of the section 110 “contribute
significantly” determnation is net, is to consider a source
category's contribution to anbi ent concentrations above the
attainnent level in all nonattainment areas in affected
downwi nd States. Sone have recommended a further refinenment
of this concept, suggesting that a source category should be
included only if the proposed | evel of additional control of

that category would neet a specified threshold. Under this



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

205

suggest ed approach, EPA could determ ne, for exanple, that
i nclusion of a source category in a broad multi-State SIP
call would be appropriate only if it would result in at
| east 0.5 percent of U S. counties and/or parishes in the
| oner 48 States conming into attainnent with a NAAQS. G ven
t he nunber of counties and parishes in the United States,
this requirenent would be net if at |east 16 counties in the
| oner 48 States were brought into attainnent with a NAAQS as
a result of the proposed | evel of control on a particul ar
source category. Choice of a factor as |low as 0.5 percent
of U S. counties and/or parishes reflects the fact,
according to this approach, that, for every NAAQS, the vast
majority of counties are already in attainnent.
Nevert hel ess, for nost criteria pollutants, this figure
represents a significant portion of the renaining
nonat t ai nnent probl em

The EPA seeks comment on whether this test should be
incorporated as a part of the “highly cost-effective"
conmponent of the “contribute significantly" requirenent of
CAA section 110(a)(2)(D) when a nulti-State call for SIP
revisions to address interstate transport of air pollution
is at issue. The EPA has conducted air quality nodeling of
t he January 2004 proposal which indicates that the proposed

em ssions reductions will bring 34 additional areas (froma
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base of 73 down to 39) into attainment with either the PM2. 5
or 8-hour ozone NAAQS by 2015. Since there are over 3,000
counties and parishes in the | ower 48 States, basing the
highly cost-effective control levels in the proposed CAIR on
EGUs woul d neet this 0.5 percent criterion.

States retain authority to decide which sources to
control to achieve the required amounts of reductions, but
EPA considers the costs of controls for nore sources in
determning what is a significant contribution. Oher CAA
mechani sms, such as SIP di sapproval authority and State
petitions under CAA section 126, are avail able to address
nore isolated instances of the interstate transport of
pol | ut ants.

B. Summary of Control Costs

The control cost sunmary provided on 69 FR 4632 col unm
2 indicates a marginal cost per ton of S&2S0O, em ssions of
$805 in the first phase, and $989 in the second phase, of
t he proposed control program These anmbunts were based on
nodel i ng performed to evaluate the inplications of using
retirement ratios to inplenment the em ssion reduction
requirenents of the rule. This nodeling is different from
t he nodeling used to evaluate highly cost-effective
controls. The latter nodeling is sunmarized in Table VI-1

on 69 FR 4613, and shows nmargi nal costs of $700 per ton in
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the first phase, and $1000 per ton in the second phase.
C. Source of Cost Information

On 69 FR 4614, Table VI-4, EPA failed to include an
addi tional footnote referencing the source of the cost
information for the last entry in the table, “Revision of
NSPS for New EGUs.” The footnote should have indicated that
the cost information is derived from “Proposed Revi sion of
St andards of Performance for Nitrogen Oxi de Em ssions from
New Fossil -Fuel Fired Steam Generating Units: Proposed
Revi sions to Reporting Requirenents for Standards of
Performance for New Fossil-Fuel Fired Steam CGenerating
Units,” 62 FR 36951. The control costs for SCR shown in the
table are for coal-fired utility steam generating units and
coal -fired industrial steamgenerating units. The proposed
NSPS revi sion included ranges of costs; EPA presented the
m d- point fromthose ranges in the table.
D. Judicial Review Under Clean Air Act Section 307

The EPA did not discuss in the January 2004 proposal
t he applicable provisions for judicial review of CAA section
307. Section 307(b)(1) indicates in which Federal Courts of
Appeal petitions of review of final actions by EPA nust be
filed. This section provides, in part, that petitions for
review nust be filed in the Court of Appeals for the

District of Colunmbia Crcuit if (i) the agency action
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consists of “nationally applicable regul ati ons pronul gat ed,
or final action taken, by the Admnistrator,” or (ii) the
agency action is locally or regionally applicable, but
“such action is based on a determ nation of nationw de scope
or effect and ... in taking such action the Adm nistrator
finds and publishes that such action is based on such a
determ nation.”

Any final action related to the CAIRis “nationally
applicable” within the neaning of section 307(b)(1). As an
initial matter, through this rule, EPA interprets section
110(a)(2)(D) (i) of the CAAin a way that could affect future
actions regulating the transport of pollutants. 1In addition
t he January 2004 proposal would require 29 States and the
District of Colunbia to decrease emni ssions of either S&2SC
or NoxNQ, or both. The Interstate Air Quality Rule is
based on a common core of factual findings and anal yses
concerning the transport of ozone, PM2.5 and their
precursors between the different States subject to the
Interstate Air Quality Rule. Finally, EPA has established
uni form approvability criteria that would be applied to al
States subject to the Interstate Air Quality Rule. For
t hese reasons, the Adm nistrator also is determning that
any final action regarding the Interstate Air Quality Rule

is of nationw de scope and effect for purposes of section
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307(b)(1). Thus, any petitions for review of final actions
regarding the Interstate Air Quality Rule nmust be filed in
the Court of Appeals for the District of Colunbia Grcuit
within 60 days fromthe date final action is published in

the Federal Reqister.

VI. Statutory and Executive Order Reviews

This section of the SNPR di scusses reviews conducted to
nmeet the requirenents of applicable statutes and executive
orders. In the January 2004 proposal (69 FR 4566, January
30, 2004), EPA addressed the regulatory requirenents that
trigger statutory and executive order reviews. This

suppl ement al proposal does not add substantive regulatory

requirenents. Rather, in general, it proposes a | eqgal

determ nation that inplenentation of the nodel rule wll

neet the better-than-BART requirenents, clarifies aspects of

the January 2004 proposal, and adds requlatory text for the

proposals in the January 2004 proposal. Therefore, this

suppl enmental proposal does not alter the findings of the

January 2004 proposal +a—this—t+egart—execept—for
reftrerents.

The EPA provides additional information below rel ating

to the National Technol ogy Transfer and Advancenent Act

whi-eh—are—addressed—betow—F. I n addition, the EPA plans

to conduct additional analyses as discussed in the January
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2004 proposal relating to the Paperwork Reduction Act (PRA)
the Regul atory Flexibility Act (5 U S. C. §&601 et
seq. ) (RFA), as amended by the Smal| Business Regul atory
Enf orcement Fairness Act (Public Law Ne—104-121) _( SBREFA),
and the Unfunded Mandates Reform Act of 1995 (Public Law
104-4) _(UVRA) _in the Notice of Final Rulemaking for this

action. The EPA believes RFAFSBREFAt he anal yses relating to

t he RFA and UVRA—analyses are not required for this rule by
statute, but these analyses will be conducted for

i nformati onal purposes. Wiile it doesn't alter EPA s
findings, EPA has perfornmed additional analysis of the

i npact that the proposed CAIR may have on States not
affected by the proposed CAIR. This analysis is avail able
in the docket.

National Technology Transfer Advancement Act. Section 12(d)
of the National Technol ogy Transfer and Advancenent Act
(NTTAA) of 1995 (Public LawNe— 104-113; 15 U. S.C. 272 note)
directs EPA to use voluntary consensus standards in their
regul atory and procurenent activities unless to do so would
be inconsistent with applicable |aw or otherw se
inmpractical. Voluntary consensus standards are technical
standards (e.g., materials specifications, test nethods,
sanpling procedures, business practices) devel oped or

adopt ed by one or nore voluntary consensus bodies. The
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NTTAA directs EPA to provide Congress, through annual
reports to OVB, with explanations when an agency does not
use avail abl e and applicabl e voluntary consensus standards.

This SNPR would require all sources that participate in
t he tradi ng program under proposed part 96 to neet the
applicable nonitoring requirenents of part 75. Part 75
al ready incorporates a nunber of voluntary consensus
standards. Consistent with the Agency’s Perfornance Based
Measur enent System (PBMS), part 75 sets forth performance
criteria that allow the use of alternative nethods to the
ones set forth in part 75. The PBMS approach is intended to
be nore flexible and cost effective for the regul ated
community; it is also intended to encourage innovation in
anal ytical technology and i nproved data quality. At this
time, EPA is not proposing any revisions to part 75, however
EPA periodically revises the test procedures set forth in
part 75. \When EPA revises the test procedures set forth in
part 75 in the future, EPA will address the use of any new
vol untary consensus standards that are equival ent.
Currently, even if a test procedure is not set forth in part
75, EPA is not precluding the use of any nmethod, whether it
constitutes a voluntary consensus standard or not, as |ong
as it neets the performance criteria specified. However,

any alternative nethods nmust be approved through the
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petition process under seet+oft§ 75.66 before they are used
under part 75. W welcome comments on this aspect of the
proposed rul emaki ng and, specifically, invite the public to
identify potentially applicable voluntary consensus
standards and to expl ain why EPA should use such standards
in this regul ation.
VII. Proposed Rule Text

This SNPR i ncludes the proposed rule text for the CFR
for the basic elenents of the CAIR proposal. This rule text
i ncludes the requirenents for the affected jurisdictions to
submt transport SIPs under the PM2.5 standard, the 8-hour
ozone standard, or both; as well as for inplenentation of
t he applicable SE2S0, and NExNO, em ssions budgets. It also
i ncl udes nodel rule | anguage that States may adopt for
interstate trading rules. The rule language is |ocated at
the end of the preanble.

Specifically, EPA is today proposing to amend or revise
the following rule text:
i) Part 51 subpart A seet+ens88 51.1 through 51. 45;
i) Part 51 subpart G seet+ons88 51.122 through 51. 125;
iii) Part 51, seet+on§ 51.308;
iv) Part 72, seet+on§ 72.2,
v) Part 73, various seet+ens88 73.1 through 73.70;

vi) Part 74, various seet+ens88 74.18 through 74.50;
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vii) Part 77, various seet+ens88 77.3 through 77.6;
viii) Part 78, seet+ensS88 78.1, 78.3, 78.4 and 78.12;
ix) Part 96, seetions§§ 96.101 through 96.186 (NExNO,
tradi ng) and seet+ens88 96. 201 through 96. 286 (SE2S0

tradi ng).
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List of Subjects in 40 CFR Part 51

Environnmental Protection, Admnistrative practice and

procedure, Air pollution control, Intergovernnental
rel ati ons, N trogen oxides, Ozone, Particulate matter,
Regi onal haze, Reporting and recordkeepi ng requirenents,

Sul fur dioxide_

List of Subjects in 40 CFR Parts 72, 73, 74, 77 and 78

Environmental Protection, Acid rain, Admnistrative practice

and procedure, Air pollution control, Electric utilities,

| nt ergovernnmental relations, N trogen oxides, Reporting and
recor dkeepi ng requirenents, Sul fur dioxide_

List of Subjects in 40 CFR Part 96

Environnmental Protection, Admnistrative practice and

procedure, Air pollution control, Electric utilities,
Ni t rogen oxi des, Reporting and recordkeepi ng requirenents,

Sul fur dioxide_
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